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BEFORE THE OFFI CE OF TAX APPEALS
DANI EL CHO, PANEL LEAD
NGUYEN DANG AND LI NDA CHENG, PANEL MEMBERS

In the Matter of:

DENNI' S MCCOY AND KARI N MCCOY, Case No. 18011435

Appel | ant ,

OFFI CE OF TAX APPEALS
STATE OF CALI FORNI A,

Respondent .

)
)
)
)
)
)
)
)
)
)
)

TRANSCRI PT OF PROCEEDI NGS, taken at
6150 Van Nuys Boul evard, Van Nuys,
California, comrencing at 10:05 a.m and
concluding at 10:35 a.m on Tuesday,
Decenmber 11, 2018, heard before DAN EL CHO
Panel Lead, Nguyen Dang, Panel Menber,
Li nda Cheng, Panel Menber, reported by

Savauna L. Wnn, Hearing Reporter
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Van Nuys, California; Tuesday, Decenber 11, 2018

10: 05 a. m

JUDGE CHO Good norning. Wl cone.

This is the appeal of Dennis MCoy and
Karin McCoy. O T.A Case No. 18011435.

Today is Decenber 11th, 2018, and the tinme is
approximately 10:05 a.m W are holding this hearing in
Van Nuys, California.

My nanme is Daniel Cho, and |I'Il be the | ead
Adm ni strative Law Judge, and with me | have
Adm ni strative Law Judge Nguyen Dang to ny |left and Linda
Cheng to ny right.

Can the parties please introduce and identify
thensel ves for the record? Beginning with Appellant.

MR. DALE HANGER: Appell ant, Dal e Hanger, CPA,
representing Dennis McCoy and Karin MCoy.

M5. M RA PATEL: Good nmorning. Mra Patel for
Respondent, Franchi se Tax Board.

MS. NATASHA PACE: Natasha Page, Franchise Tax
Board.

JUDGE CHO Good norning and wel cone.

The issues in this appeal are one, whether

appel | ants have established reasonabl e cause to abate the
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late-filing penalty for the 2015 tax year; and two,
whet her appel | ants have denonstrated that the under paynent
of estimated tax penalty can be abat ed.

Wth respect to the F.T.B.'s exhibits, F.T.B. has
provi ded Exhibits A through P, and Appellant has not
objected to these exhibits. Therefore, we wll be
adm tting these exhibits into evidence for this appeal.

Appel I ant has submitted Exhibits 1 through 4.
F.T.B. has objected to Exhibits 1, 3 and 4. However,
after | ooking at the objection and | ooking at the
evidence, the OT.A has overruled the objection. W're
going to be submitting the exhibits into evidence in this
appeal with the understanding that all exhibits will be
given their appropriate weight in this appeal.

So, are there any questions at this tinme?

MR. DALE HANGER: No. | don't have any
questi ons.

M5. M RA PATEL: No questi ons.

JUDGE CHO Thank you. All right.

As we previously discussed in our prehearing
conference, M. Hanger, you'll have 15 m nutes to provide
your presentation. Afterwards, the Franchi se Tax Board
will be given 15 mnutes for their presentation. The
panel will ask questions to both parties at that time if

we have questions to either party, and then, M. Hanger
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you'l |l be given five mnutes on rebuttal.

Wth that in nmnd, M. Hanger please begin
whenever you're ready.

MR. DALE HANGER: Thank you

As presented to the evidence, we believe that
there is sufficient evidence to abate the penalties based
upon reasonabl e cause. Reasonabl e cause that we have
subnmitted in regards to the McCoy's using reasonabl e
j udgnent, prudent business judgnent, in filing and
preparing the tax returns that relied upon the tax
preparer, a very experienced individual, to prepare the
returns and file themon tine.

They contacted the preparer nunerous tines and
were assured nunerous tines that the return had been
prepared accurately and filed on tinme. It wasn't unti
sonmetinme quite -- | would say towards the begi nni ng of
17, 2017, that the tax payers did receive copies of the
tax returns and realized at that point in time that the
error was nade.

The preparer used 2014 tax information in order
to prepare the 2015 tax return; of course, there were sone
nmaj or differences between the two. The tax payers, again,
after acknow edging the error, contacted the tax preparer
He acknow edged that there was an error. At that point in

time, the tax payers requested copies of the E-file
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certification fromthe preparer. The preparer sent out an
E-file certification for a different tax payer, not the
M Coys.

It was sonetinme after that that the actual
preparer, finally, acknow edged that the return had not
been filed. He did prepare an anmended tax return, which
was ki nd of unusual because it seemed like if he took care
of the 540-ES and then the normal tax return, he would
have presuned, of course, that the original 540 was filed
on tinme. Oherwi se, he wouldn't have prepared a 540
amended return

After several assurances, nunerous assurances by
the tax preparer that the return had been filed, prepared
accurately, and filed on time, the tax payers did send in
the tax that was due based upon the original calculation
whi ch was erroneous. So, the tax payers did send in the
paynment in a tinmely fashion for the original anticipated
tax due. At the time that the anmended return had been
prepared and filed, which was in the beginning of '17,
once that was processed and the tax determ ned, again the
tax payers prepared a check and paid the full anount of
$37,000 due at that tinme based upon the anended return

So, we're asking for not only abatenent of the
late-filing but also the | ate-paynent penalties. | think

the regul ati ons do accept an error in a tax return that
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has been prepared erroneously for additional taxes due as
justification for filing -- for abating the |ate-paynent
penalty. So, we're asking for the abatenent of the

| at e- paynent penalties and the late-filing penalties as
wel | .

In the declarations that we had, we al so admtted
that -- subnitted that the tax preparer admitted after the
fact that the returns had not been filed and that it was
prepared erroneously. M. Fernandez, who was the
preparer, acknow edged that the E-file had not gone
t hrough. They confirned he did not have a signed 8879,
the E-file authorization, for his file, nor did he have a
signed 540 for the tax payer. So, the docunentation he
had did not support his acknow edgenent that the return
had been prepared accurately and filed on tine. So, we're
submitting that the tax payer's acted in prudent judgnent
as they contacted Fernandez many, many tines.

They also tried to contact the Franchi se Tax
Board to confirmthe E-filing. They were not able to get
through. Apparently, there was a two or three-hour hold.
They were put on hold for quite sone tinme. So, that was
agai n an acknow edgenent that the tax payers were very
concerned about the filing of the tax return. They wanted
to get assurances that the return had been filed, and, of

course, based upon the assurances of the tax preparer
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nunerous tinmes, relied on the tax preparer and presuned
that the return had been filed and prepared accurately and
filed on tine.

JUDGE CHO Does that conplete your presentation
M. Hanger?

MR. DALE HANGER: Yes. | think that's it.

JUDGE CHO  Thank you very rmuch

MR. DALE HANGER. Ckay. Thank you.

JUDGE CHO F.T.B., you nay go when you're ready.

M5. M RA PATEL: Respondent properly inposed the
delinquent filing penalty and the estimated tax penalty
for the 2015 tax year, and Appellant has not established
grounds to abate these liabilities.

When Respondent did not receive a tinely 2015 tax
return from Appel | ant, Respondent issued a request for tax
return based on information indicating Appellant had a
filing requirenment. Appellate called Respondent
i ndicating that the anended return that was filed in
February of 2017 should be used. Respondent processed the
| at e amended return and then issued a notice of tax return
change that inposed a delinquent filing penalty and
estimated tax penalties.

After taking into account Appellant's paynents,
Appel | ant' s bal ance due was about $37,000. The del i nquent

penalty was properly inposed under California Law because
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Appellant failed to file their 2015 tax return by the
April 15, 2016 due date, and Appellant has not established
reasonabl e cause to abate this penalty.

Under Revenue and Taxation Code, Section 19.131,
If a tax payer fails to file a return by the April 15th
due date then a delinquent filing penalty is inposed
unl ess tax payers show that the failure was due to
reasonabl e cause and not willful neglect. Appellants
argue that they establish reasonabl e cause because they
relied on their tax preparer to file their return and
there was no negligence or disregard on their part.

Furt hernore, Appellants argue that the tax payer
m st akenly used 2014 informati on when preparing their 2015
return.

Lastly, appellant is arguing that their good
filing and paynent history are grounds to abate the
penal ty.

First, Appellant's reliance on their tax preparer
does not constitute reasonabl e cause because courts upheld
that tax payers have a personal, nondel egable duty to file
their return by the due date. As such, Appellant's
reliance on their tax preparer to have noticed whether or
not the return was filed is msplaced. An ordinary,
prudent busi ness person woul d have checked thenselves to

see if their return had been filed. Consequently,
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Appel  ants have not established reasonabl e cause.

Second, the fact that Appellant's preparer used
the incorrect informati on does not establish reasonable
cause. @Gven the substantial difference between
Appel lant's 2014 and 2015 informati on, Appellant woul d
have noticed or questioned the ambunts on the original
return. Not reviewing their return before signing it
shows that Appellant did not act as ordinary, prudent
busi ness persons. Because they failed to review their
original return, Appellant failed to pay the correct
anmount of tax by the April 15, 2016, deadline resulting in
an outstandi ng bal ance and a delinquent filing penalty.
Thi s oversight does not establish reasonabl e cause.

Third, Appellant cited their good filing and
paynment history as grounds to abate the penalty. However
Respondent does not have the authority to abate the
delinquent filing penalty due to a tax payer's good filing
hi story.

In sum Respondent properly inposed the
delinquent filing penalty and Appell ants have not
establ i shed reasonabl e cause to abate it. The estinmated
tax penalty was properly inposed under California Law and
Appel  ant has not established grounds to abate it.

Under Revenue and Taxation Code, Section 19. 136,

Appel lants are required to nake estimted tax paynents

California Reporting, LLC
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even if the full anpbunt of tax was paid on the due date of
the return. Failure to nake the estimated tax paynents
results in an estimated tax penalty that is equal to the
interest that would have accrued on the estimted tax
paynment had it been made on tinme. |In this case, Appellant
did not make any tax paynents during the 2015 tax year;
therefore, there was an under paynent of estimated tax
based on their tax liability.

Appel | ant made the sane argunents as stated
earlier in order to abate the estimted tax paynents,
however, there was no reasonabl e cause exception to the
estimated tax penalties. Therefore, Appellant has not
establ i shed grounds to abate. On the facts and evi dence
in the record, Respondent respectfully request that you
sustain its position.

Thank you.

JUDGE CHO  Thank you

Ri ght now, |1'mgoing on open it up to ny co-pane
if you have questions to either party.

JUDGE DANG. | have questions for Appellant.

In your opening presentation, you had nentioned
that you're requesting abatenent of the |ate-paynent
penalty. | believe fromthe issues that Judge Cho had
stated are at issue in this appeal as well as F.T.B.'s

presentation that no | ate-paynent penalty was assessed.
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In fact, it is actually the underpaynent of estimated tax
that was assessed in this case.

Whul d you like an opportunity to address that
penal ty and whether or not you're going to make the sane
argunments with respect to abatement of that penalty?

MR. DALE HANGER: No, that penalty is fine. No
obj ecti on.

JUDGE DANG. No objection to that penalty?

MR. DALE HANGER: Correct.

JUDGE DANG So, it's the late-filing penalty
that you're disputing?

MR. DALE HANGER: Late-filing penalty is what
we' re addressing here.

JUDGE DANG. | al so have another follow up
questi on.

Can you give nme an explanation as to -- you had
asserted in your opening presentation that the tax payers
were aware -- and if |I'm m staken, please correct nme --
that tax payers were not aware that their return had not
been filed until sonmetime in 2017?

MR, DALE HANGER: | believe the first tinme in
"17. Yes.

JUDGE DANG Do you have an explanation as to why
they were not aware of the non-filing until that tine

peri od?

California Reporting, LLC
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MR. DALE HANGER: They had nunerous assurances
fromthe tax preparer that the return had been correctly
prepared and filed on tine.

They did not receive a copy of that until the
begi nning of '17, so that was the reason why there was
such a del ay because the tax preparer did not prepare a
copy as the law requires.

The only tinme that they received a copy of the
tax return is when they acknow edged there were errors
made at that point in time, and then they foll owed up
again with the tax preparer

Even before that tine, they tried to get sone
assurances, you know, confirmation that the E-file had
gone through, that there was a confirmation, that the 8879
had been filed. None of that existed.

JUDGE DANG. Were they ever given any indication
by this return preparer at this point that he had not
filed the return? That, in fact, he may not have been
truthful in his responses?

MR. DALE HANGER: No. Al along the tax preparer
assured themthat the return had been filed.

He indicated to ny client that he files al
E-files, over 1,200 tax returns a year. He nentioned that
possi bly one may have slipped through the cracks. So, |I'm

not sure if there was a justification for not foll owi ng up

California Reporting, LLC
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for the tax payers confirmation on the E-filing
requiremnents.

JUDGE DANG. Ckay. |Is there sonme reason that the
tax payers didn't contact the Franchi se Tax Board, or
visit their web site to verify the filing of their return?

MR. DALE HANGER: They did. They did contact
t hem

JUDGE DANG. And do you know during what tine
t hat was?

MR. DALE HANGER: That | don't want know.

JUDGE DANG But you're saying at some point they
did try to verify for thensel ves

MR. DALE HANGER: They did try to verify through
the F.T.B. Yes.

JUDGE DANG. Thank you very nuch.

MR DALE HANGER:  You bet.

JUDGE CHO  Judge Cheng, do you have any
questi ons?

JUDGE CHENG  Yes

Foll owing up on that train of thought, is there
any evidence, other than Karin MCoy's declaration, that
they tried to contact the F.T.B.?

MR. DALE HANGER: There is no notations of
anytine they tried to contact the F.T.B. Just the

acknowl edgenment by Ms. McCoy that she did try to contact

California Reporting, LLC
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the F.T.B

JUDGE CHENG  Ckay.

And in it terns of reasonable cause, are you
asserting that the tax payers, basically, relied on their
tax preparer to file the returntinely -- in atinely
manner ?

MR. DALE HANGER: Well, they relied on the tax
preparer to give them assurances that the return had been
filed in a tinely basis, had been electrically filed.

And after nunerous tinmes contacting the tax
preparer and then after numerous tines of assurances that
it had been filed and requesting a confirmation, which
they did not get, they didn't really -- they didn't
transfer their responsibilities to the tax preparer, but
they acted in a prudent, businesslike judgnment in
exercising their responsibilities intrying to get a
confirmation that the return had been filed and through
the tax preparer. He is the one who had assured themt hat
the return had been fil ed.

JUDGE CHENG Did the tax preparer ever explain
why he gave themthat assurance that the return had been
filed when it hadn't been filed?

MR. DALE HANGER: | think he was, basically,
lying to them

JUDGE CHENG kay. Thank you

California Reporting, LLC
(510) 313-0610
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MR. DALE HANGER: O course, | don't think he
really wanted to accept the responsibility. 1In sonme of
the conversations that | had with him he also
acknowl edged that, "I nake m stakes, but |I don't really
make that many m stakes, and | don't really acknow edge
that 1'"'mresponsible in this situation." So --

JUDGE CHO Thank you. | think, | just have one
qui ck question. Hopefully, either party can help ne see
the answer to this question.

We discussed a little bit about the usage of the
2014 figures for the 2015 return, how does that correlate
or how does that indicate reasonable cause as to a
late-filing penalty? Whether it's -- does it matter
what's on the return at this point in time, other than the
fact this return was just filed | ate?

MR, DALE HANGER: Well, the information on the
return isn't justification for the late filing. No.
That's not what we're saying.

W' re saying that the assurances that the tax
preparer gave ny clients in assuring that the return had
been prepared and filed is better justification for the
reasonabl e cause if they exercised prudent, business
judgnment in following up and trying to confirmand get the
copies of E-file confirmation.

So, it's not necessarily the errors on the

California Reporting, LLC
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return, but the followup in the preservation of the tax
payer's calls and confirmations. And, you know, that
we're saying is reasonable judgnment for abatenent.

JUDGE CHO kay. Thank you for clarifying that

for ne.

And a foll owup on what you just stated, do you
know whether -- and in your conversations with the
appel l ants -- do you know whet her they requested those

assurances prior to the April 15, 2016 deadline or the
ext ended deadl i ne?

MR. DALE HANGER: Yes, they did.

JUDGE CHO. |'m sorry.

MR. DALE HANGER: Yes, they did.

JUDGE CHO So they did request those assurances
prior to the filing dead |ines?

MR. DALE HANGER: Absol utely.

JUDGE CHO And woul d you have evi dence of that
by any chance? Oher than her declaration because her
decl aration stated that she requested assurances but
not hi ng about the timing as to when she requested those
assurances.

MR. DALE HANGER: | didn't get into that
di scussion with her, but | could do so if it's relevant.

JUDCE CHO That's fine.

Al right. | don't have any nore questions.

California Reporting, LLC
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JUDGE DANG. One foll ow up question, and this,
kind of, plays off of Judge Cheng's earlier question.

You nentioned many tinmes that the tax payer in
this case took many steps to confirmthe filing return of
the tax preparer. M question is aside fromthat, did
they take any other steps to make sure that their return
was tinmely filed?

MR. DALE HANGER: They tried to contact the
F.T.B. directly.

JUDGE DANG And this was prior to the filing
deadl i ne?

MR. DALE HANGER: It was probably after the
filing deadline.

JUDGE DANG. After the filing deadline.

So, prior to the filing deadline, other than
going to the return preparer and asking about it, did they
take any other steps during that time to ensure the filing
of the return -- the timely filing of the return?

MR. DALE HANGER: She had indicated to nme that
she had followed up with the tax preparer probably in
Sept ember and Cctober, prior to the due date of the return
-- the filing of the return, trying to get assurances and
confirmations of the E-file. None of that cane through
so | presunme after the COctober 15th date, she tried to

call the F.T.B. directly to confirmthat filing.
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JUDGE DANG. Thank you.

JUDGE CHO Al right.

Hearing no further questions, now we'll give
M. Hanger five mnutes for your final rebuttal
presentation.

M5. M RA PATEL: Excuse ne.

I wanted to draw the panel's attention to Exhibit
C of Respondent's opening brief. It is a list of
comuni cati ons that we have had with the tax payers, and |
know t here was a question about when Ms. MCoy contacted
F. T.B.

Any phone call nade to the tax payer or received
fromthe tax payer is logged in our comments list. And
so, on Exhibit C, page 1 there is no phone call after the
April 15th deadline regarding their 2015 tax return. The
first phone call nade to F.T.B. is fromM. MCoy on
May 9, 2017 and then there were conversations after that
dat e.

So, we don't have any record of Ms. McCoy calling
into check with the F.T.B. until after our request for
tax return was sent out.

JUDGE CHO  Thank you for that clarification.

M. Hanger, you will have five mnutes on
rebuttal.

MR. DALE HANGER: (Okay. Reasonabl e cause, |

California Reporting, LLC
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thi nk we have provi ded reasonabl e justification for that.
The tax payers acted in a very prudent, businesslike
manner to work with the tax preparer in trying to get the
return accurately prepared and filed on tine.

I don't think there was anything that the tax
payers did incorrectly. They didn't show any kind of
erroneous judgnent, | don't think, in this situation
They did use their best business judgnent in trying to
follow up and confirmthat the tax return had been filed.

After many assurances fromthe preparer that it
had been, it was finally discovered that he had not filed
the return. And why he prepared a 540-ES return presun ng
that the original return was filed, | presune that that
woul d have been pretty good justification for themto
assure the tax payers that the presunption was that the
original return was filed on tine.

Thank you.

JUDGE CHO Thank you very much

Well, this concludes the hearing. The three of
us will neet and confer on the case based on docunents and
the testinony and the argunents presented today.

VW will issue our witten decision within
100 days of today. The case is submtted. The record is
now cl osed, and the hearing is now concl uded.

Thank you for your tinme.
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(Hearing concluded at 11:30 a.m)
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HEARI NG REPORTER S CERTI FI CATE

I, Savauna L. Wnn, Hearing Reporter in and for
the State of California, do hereby certify:

That the foregoing transcript of proceedi ngs was
taken before ne at the time and place set forth, that the
testinony and proceedi ngs were reported stenographically
by me and | ater transcribed by conputer-aided
transcription under ny direction and supervision, that the
foregoing is a true record of the testinony and
proceedi ngs taken at that tinmne.

| further certify that | amin no way interested
in the outconme of said action

I have hereunto subscribed ny nane this 20th day

of Decenber, 2018.

SAVAUNA L. W NN

HEARI NG REPORTER
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