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Van Nuys, California; Tuesday, Decenber 11, 2018

11: 50 a. m

ADM NI STRATI VE LAW JUDGE KWEE: Ckay. So we're
opening the record in the Appeal of Henopet before the
O fice of Tax Appeals. The OTA Case No. is 18011847.
Today's date is Tuesday, Decenber 12th. 1'msorry.
Tuesday, Decenber 11th, 2018, and the tine is
approxi mately 11:50 a. m

Today's hearing is being heard in Van Nuys. For
the evidentiary record, will the parties at the table
pl ease state their nanmes and who they represent starting
wi t h Henopet.

M5. DODDS: Thank you for the opportunity to
speak.

MR. BERMAN. Just say who you are.

M5. DODDS: What? Oh, sorry. |'m Jean Dodds.
|"mthe veterinarian president of Henopet that was first
registered in the State of California in April of 1981.
We received a biologics license to --

MR. BERVAN. He didn't ask.

ADM NI STRATI VE LAW JUDGE KWEE: Thank you. 'l
get back to you, and you can testify in a few m nutes.

Ri ght now we just need to state the nanes of the parties

for the record. Thank you.
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MR. BERMAN. |'m Charl es Bernan, the general
counsel for Henopet.

ADM NI STRATI VE LAW JUDGE KWEE: Ckay.

MR K SMTH |I'mKevin Smth. |'man attorney
wi th CDTFA.

MR S. SMTH  Steven Smth, tax counsel for
CDTFA.

MR. HANKS:. Kevin Hanks, Chief of Headquarters
Qper ati ons Bureau CDTFA.

ADM NI STRATI VE LAW JUDGE KWEE: Ckay. And
today's hearing is being heard by a panel of three
adm ni strative |law judges. M nane is Andrew Kwee. [|'l]|
be the lead judge. To ny left is Judge Vassigh, and to
my -- | mean to ny right is Judge Vassigh, and to ny |eft
Judge Thonpson, and they are the other nenbers of this
panel

Al three judges will neet after the hearing
today and produce a witten decision as equal
partici pants, although, the |ead judge will conduct the
hearing. Any judge on the panel may ask questions or
otherwi se participate in order to ensure we have all the
i nformati on needed to nake a decision on this appeal.

The docunentary evidence on this hearing is on
the exhibit list in front of you, and it identifies

Exhi bits 1 through 16 for Henopet and A through I for
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CDTFA. This list represents all the exhibits that the
parties have submtted today.

CDTFA woul d you confirm whet her or not you have
any objections to any of the exhibits identified on the
i ndex?

MR K SMTH W do not have any objections to
t he exhibits.

ADM NI STRATI VE LAW JUDGE KWEE: Ckay. And to the
t axpayer, do you have any objections to any of the
exhi bits?

MR. BERVAN: No obj ections, Your Honor.

ADM NI STRATI VE LAW JUDGE KWEE: Ckay. |I'm
admtting all the exhibits identified on the exhibit index
into the evidentiary record without objection. That's
Exhibits 1 through 16 for the taxpayer, and A through
for CDTFA.

(Appellant's Exhibits 1-16 were received

in evidence by the Admi nistrative Law Judge.)

(Departnent's Exhibits A-1 were received

in evidence by the Admi nistrative Law Judge.)

So the issues in this appeal are whether sales
and use tax applies to the charges at issue, and two,
whet her interest relief is warranted.

So now we're ready to proceed with the

Appel l ant's presentation regarding the i ssue on appeal.
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Before we start, I'd like to swear in Dr. Dodds so that

she may offer testinony of the facts.

W JEAN DODDS

produced as a witness by and on behalf of the Appellant,
and having been first duly sworn by the Adm nistrative Law

Judge, was exam ned and testified as foll ows:

M5. DODDS: | so affirm

ADM NI STRATI VE LAW JUDGE KWEE: Ckay. You may
proceed with your presentation.

MR. BERMAN:.  You can proceed now.

M5. DODDS: Ckay. Yes.

MR BERMAN. Start.

M5. DODDS: Start. OCh, sorry.

First of all, I would |ike to conment that
Henopet is a federal and California registered 501(C)(3)
charity. Neither nyself, nor M. Bernman, have earned any
salary. W are volunteers. W run this conpany because
we have -- | have and he has too, a passion and conm t nent
to providing ani mal energency nedical services |ike they
do for people.

Henopet first was registered in 1986 as a
business. | was in New York State at that tinme. 1I1n 1990

we started, after we had raised enough funds to open a
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bl ood bank to animals akin to the Aninmal Red Cross,
including all the services to society as well and the
conmunity at | arge.

We actually got a biologics |icense No. 84 from
California Departnment -- aninmal services branch of the
Cal i fornia Departnment of Food and Agriculture. W have
t hat biologics |license today. W are inspected annually
by the Departnent, and they go through all the records of
our facility docunenting that we are doing, in fact, what
we are doing, not only for the health and wel fare of the
ani mal s that we keep, but also for the products and
services that we distribute throughout California and the
United States.

And about a third of our distribution and
services occurs wthin the State of California. The rest
is outside and services the rest of the United States.
Henopet serves about 40 percent of the energency bl ood
servi ces needed for veterinary clinics throughout the
United States of Anerica. W are proud of that service.

And since then, we now house today about 200
resi dent greyhounds, and we chose them as a comment of
society's responsibility to the animals that we choose to
use for our own pleasure; in this case, the racing
industry. The animals are either deemed unsuitable or

retired fromthat industry. There is no racing of
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greyhounds in the State of California. There hasn't been
since 1926.

So our animals cone fromother states in the
United States where greyhound racing is still used.
Al t hough, you may be aware that recently the tracks in
Fl ori da have been closed. W actually will be getting
sone of those animals to save them from an uncertainty
in-- actually in this next nonth we'll be getting them

So what happens is the aninmals cone to Henopet,
and we get new ani mal s about every three weeks. 1In the
interim the animals that we have are adopted as famly
conpanions. So an equal part of our nonprofit programis
t he adoption programwhere we match suitable famlies with
particular animals so that an 85-year old | ady doesn't get
a 95-pound greyhound.

So they are matched because we want themto have
a forever honme, because they are donated to be able to
distribute their blood products to serve the needs of
patients in need throughout the country.

So what happens is we started out with 33 aninmals
by the way in 1991. So now we have 200. W cannot neet
t he national need, and our purpose is not to do that. CQur
purpose is to show how to run a bl ood bank for animals
akin to the services of the American Red Cross in a humane

way that everybody benefits.

10
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The animals that service our needs are in adopted
homes. And al so, the products that they provide are
distributed to save the lives of other animals. W teach
this to countries all over the world. Veterinarians and
ot her peopl e have sent -- have cone to our facility to
| earn how to run a bl ood bank; in Mexico for exanple,
United Kingdom in Portugal, in lItaly, in Swtzerland.

So we teach that. W teach animal health
techni cians from Stanbridge Col |l ege and Western
University. They cone to our facility to |earn, and
there's no charge for our services. W're doing that as a
soci etal benefit. And just this |last week for the second
time this year, Japanese veterinary technician students
cone and learn from Japan how to run the kind of facility
we run here.

So what we have is the animals donate around
twice a nonth, a pediatric unit of whole blood, which is
hal f the regular adult unit, 250 mlliliters. That bl ood
unit is then processed into conponents. O course the
animal s have to be cared for and | ooked after the whole
tinme.

And the reason why we do it in conmponents is
there's not enough bl ood available for the services we
need to provide if we use just one bag. |If you can nake

it into six or seven conponents, you can save nany nore

11
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lives. Not only that, giving an animal or a person a
bl ood conponent they don't nedically need can be harnful

So the products are broken down into specific
conmponents. They are then distributed to the end user,
which is a veterinary clinic with a specific patient in
mnd. So we just don't send them whatever. W send them
a specific product based on what that veterinary clinic's
patient needs to provide energency nedical services for
the care and survival, or even prophyl axis before surgery,
for exanple, if they had a bl eedi ng di sorder.

So what we do then is we provide this service.
Many tinmes veterinarians will call us for specific
guestions. For this particular case, Dr. Dodds, which
product that you provide for me for ny patient should | be
usi ng?

So we provide educational and product driven
services for that. That's basically how it operates now.
| can al so give you nore background of how we got to where
we are today if you would like nme to.

ADM NI STRATI VE LAW JUDGE KWEE: There's one
guestion I'd like for you to address. In one of your
decl arati ons you had indicated that there have been a BOE
audi tor that canme out in March of 2009, and then on two
| at er occasions, and that they had told you that you were

reporting everything correctly, and at the tinme you were

12
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not reporting taxes on this.

| was wondering if you could speak to that a
little.

MR. BERVMAN.  Probably because Dr. Dodds didn't
hear the question, probably I can answer that for you. 1In
fact, one of the new exhibits that we provided today,
Exhibit 16, refers to a docunentation that the BOE
actually canme and took from-- we actually had to deliver
to the Riverside operation of the BOE in 2010.

That docunentation was lost. OCkay. And so that
was one incident, which we've been able to verify -- we
had gone just this weekend -- when they did that. Prior
to that, there are declarations by Dr. Dodds, which is
Exhi bit -- and other enployees -- which are Exhibit 3,
Exhibit 4, and Exhibit 2, which describe the tines that
the BOE offices cane to Henopet, inspected Henopet, and
said everything was in good order at that tine.

So that is in the exhibits of the taxpayer.

ADM NI STRATI VE LAW JUDGE KWEE: Ckay. At the
tinme, did Henopet receive any, |like, a note change audit
report or any witten docunentation to reflect the audit
visit?

MR. BERMAN. Not to our know edge, Your Honor.

ADM NI STRATI VE LAW JUDGE KWEE: Ckay. |'m going

to see if CDTFA has any questions for Dr. Dodds at this

13
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MR K SMTH No, we don't.

ADM NI STRATI VE LAW JUDGE KWEE: Ckay. Just
briefly if -- CDTFA before we continue if you could
just -- do you have any evidence that there was an audit

during the audit period 2009 and 20107

MR K SMTH No. W don't have any evi dence or

audit. They presented nothing of a witten advice to us
to indicate that they were told they were doing things
correctly. That woul d be our response.

ADM NI STRATI VE LAW JUDGE KWEE: Ckay. 1'Il let
you proceed.

MR. BERMAN.  Subj ect to one conmment that
Dr. Dodds I"'msure will refer as she continues to present
her case.

In 1993 there was a BOE hearing which Dr. Dodds

attended. And it's been a subject of a fair anount of

di scussion in the taxpayer's docunentation. And Dr. Dodds

| think can explain it better than ne because she was
there presenting the case personally. And the statenent
there made was that everything was in good order

Qur position is that it was a broad sweeping
statenent, and | know the paperwork is nore limted than
what it says, but Dr. Dodds can explain, | think, that.

And we would rely on that 1993 deci sion by the BCE that
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everything was in good order froman indirect tax
per specti ve.

ADM NI STRATI VE LAW JUDGE KWEE: Ckay.

MR BERVAN: Do you want Dr. Dodds to continue?

ADM NI STRATI VE LAW JUDGE KWEE: She may proceed
with her presentation if she wishes, or it's your turn
right now. You can proceed however you w sh.

MR BERMAN. | think it's a good idea to explain
what happened.

M5. DODDS: 1'd like to explain what happened.

ADM NI STRATI VE LAW JUDGE KWEE: Ckay.

M5. DODDS: We were questioned by Orange County
at the end of 1992 about why we weren't paying property
tax, and | said, but we're a service. W're an energency
medi cal service. And | said that | wanted to appeal any
concerns and cone to Sacramento, which | did in January of
1993 in the pouring rain

And | went there and there were three
adm ni strative | aw judges there, and | presented the
i ssue. And Judge Fong -- Adm nistrative Law Judge Fong
asked nme specifically, "Can you tell ne, are human bl ood
banks exenpt fromtaxes on their product distribution and
servi ces?"

And | said absolutely. They were before 1965,

and they were after that again in the 1970s. So they are.
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And he said -- and he | ooked at the other two judges. And
he said, "Then we determ ne that animal bl ood banks shoul d
be treated exactly the same way as human bl ood banks."

| was amazed. Everybody started clapping. That
was fine until the new situation arose in 2010, 2012 until
today, and | find out that the transcripts -- there was a
transcript of that hearing, which | did not know, was
never informed of such -- and they were only kept for 12
years.

So the only way | could prove that that's what
happened was to nmake an affidavit and have an affidavit
fromtwo people that attended with ne, the executive
director of the California Veterinary Medical Association
at the tine, and the associate director who is now the
current director of the California Veterinary Medica
Associ ation. And they were both there and affirnmed that
t hat's what happened.

ADM NI STRATI VE LAW JUDGE KWEE: Ckay. Do you
have anything further that you would |like to say before we
| et CDTFA proceed with their presentation?

MR. BERVAN.  Well, we actually -- Dr. Dodds have
been descri bing a background of where we are today, but
she has not yet presented the case. And she wants to
present the case that we have basically three grounds on

whi ch we believe sales tax should not be applicable.
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One is that the activities of the taxpayer are
t hose of a service. Nunmber two, that the charitable
organi zati on exenption applies. And nunber three, for
consi stency and precedent, when you | ook at the history of
i ndirect taxes associated with bl ood banks, that should
equal | y be applicable.

So each of those three grounds we want to address
in detail

ADM NI STRATI VE LAW JUDGE KWEE: Ckay.

MR. BERVAN.  And Dr. Dodds is prepared at this
time to tal k about why the operation of the Henopet Bl ood
Bank, the taxpayer's blood bank, is a service, a
di stribution of blood, and she will do that part of it.

| will talk about the charitable organization
part of it and the precedent in the law that is there.

And then if it please the court, we can |eave the question
of interest until after that because it's not ready. |It's
a substantive issue. So that's what we propose to do.

ADM NI STRATI VE LAW JUDGE KWEE: Ckay. That
sounds good. Pl ease proceed.

MR. BERVMAN. Tal k about the services.

M5. DODDS: |I'mjust trying to decide where to
begin. | was in charge of the human bl ood and transfusion
services and the regul ati ons of blood safety and products

in the State of New York for 25 years. | was the only
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hemat ol ogi st of senior |evel when AIDS and bl ood safety
became a huge issue in the late 1970s and in the early
1980s.

| actually signed into |law all the regul ations
that protected the safety of the blood supply for the
citizens of the State of New York. 1In 1986, because of
t his background, | realized we need to have the sane thing
for aninmals. Because as veterinarian trained and
speci alizing in conparative hematol ogy, how people are
nodel s for animals and aninmals are nodel s for people and
for their conditions, |I realized we needed to have a
simlar service for aninals.

| nmoved to California in 1988. | spent that tine
raising the funds in order to start Henopet as | told you
earlier. Now we were fine. W thought everything was
wonderful. W didn't have any idea there was a probl em
until this issue of personal property tax arose, which
went to Sacramento in 1993, as | explained. And it was
deci ded then that aninmal bl ood banks shoul d be treated
i ke human bl ood banks.

So we went al ong assum ng that that was the case
operating this way as so until about 2010 when, again
Orange County asked us for sone audit. They wanted to do
an audit of our records. Wich as M. Berman expl ai ned,

we gave themall the docunments and the office was noving

18
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and they were lost. So we provided themall over again,
and we have the receipt to show that they were al
del i ver ed.

It took a year to a year and a half before we got
a decision fromthese docunments. And at that tinme we
sought help fromthe Board of Equalization. W went up
and -- several years passed after that and nothing had
happened, so we assuned everything was fine. W just
continued to operate as we had. No -- people visited us.
BCE staff visited us.

They said everything was okay until we got a
notice that they're going to assess a tax agai nst us based
on these audits that had been going on years -- several
years before. So we went to Sacranento, actually, and net
with the Board of Equalization. W net w th Senator
Runner and Senat or Hockey first.

And neeting with themthey said, you know,

t hink we should stop this ongoing process here because
it's not hel pi ng anybody, and we want to have soneone
wite a |law to define unequivocally that animal bl ood bank
services are not subject to any kind of tax akin to the
human situati on.

So Senator Janet Nguyen from Garden Grove was the
sponsor of this law, SB-898. W went six tinmes to neet at

the request of BCE, neet all the appropriate people to
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explain our situation before -- which you're allowed to

do, obviously -- before the hearing. It passed the
assenbly. It passed the Senate unopposed.
W were elated. It went to -- we net with

Governor Brown's staff person at that tine. He cautioned
us about CGovernor Brown's concern about spending any noney
on anything. Governor Brown had a very |arge tax budget
torule on that year. W had a $24,000 request for

relief. W' ve never paid any taxes. Renenber this would
be sonet hing new we woul d be expected to pay.

He vetoed all of themincluding ours. W were
devastated as you m ght expect. And so now here we are
today starting over again when we followed the directions
of the BCE to try and get us out of this ongoing concern,
and we still have not had relief; even though we feel that
we are a service. W do all the other social things.

We | ose noney. Just in the |last years we've | ost
$400,000. In the State of California that amounts to
about 13 percent of our cost. So we are in a financial
| oss, but we continue to provide this service because
veterinarians and their patients wll not get energency
medi cal services wi thout our program Thank you.

Oh, sorry. M. Berman is rem nding ne that we do
not charge at all for the blood. There is no charge for

the blood. It's the services to keep the aninmals, raise
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the animals, care for the aninmals appropriately, then take
the products, divide it into conponents, distribute it on
a specific patient basis, a need to a veterinary clinic to
save that patient's life, or to be used as prophylaxis if
they are going into surgery or sonething and they have to
be transfused beforehand.

And we provide 40 percent of the canine bl ood
conmponent services provided throughout the United States
of Anerica by this service. Thank you.

MR BERVAN: | wll pick up from here, Judges.

What | wanted to address was the Section 33 of
the tax code consistency within the law and the charitable
exenption. W want to make it absolutely clear. W are
not asking -- have never asked -- for Section 33 to be
interpreted to cover animal bl ood banks. W recognize
that it covers human bl ood banks.

What we have put before the Court is the
| egi sl ative history associated with Section 33 and how it
canme to be about. W were very fortunate to be abl e,

t hrough the archives, to find that |egislative history,
and it's part of the record before the Court.

And what it showed at that tinme was a very
i nteresting chronol ogy of events. But the critical
feature of why Governor Brown -- present Governor's

father -- passed that bill, was the recognition that a
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bl ood bank was a service. Okay. And when you | ook at the
| egislative history building up to that, it explains that.

What it did explain, and which is very
inmportant -- and that's the only reason we wanted you to
| ook at Section 33 -- that the definition in our systemis
that a blood bank is a service. Gkay. And also, if you
| ook at the new Exhibit 16, which we gave you, and we
refer to that statute of the Health and Safety Code
Article 1602, it defines there what a bl ood bank is.

And you'll see that the very |last words are bl ood
banks are where bl ood derivatives are distributed. And
Dr. Dodds, | think, has el oquently expl ained that her
process akin to the Red Cross is distribution service.
That's what it is. GCkay.

So when you | ook now, bridging into the second
part of the argument for consistency and authority to nove
forward. When you | ook at how Section 63 canme about, the
| egi slative history says this.

It says, "Before 1965," that's when Section 63 --
33 was promul gated. "The BOE at that tinme promul gated
that sales tax would not be applicable to human bl ood
banks. "

There were no such things as ani mal bl ood banks.
The BEO had the authority to do it at that tinme. Cones

1965, the |legislature says no property tax for human bl ood
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banks. Cones 1993 -- and what Dr. Dodds has referred to
is the BOE again says there's equality between human bl ood
banks and ani mal bl ood banks, therefore, at a m ni mum no
property tax should be associated with an ani mal bl ood
bank.

So you're left with this little lingering issue
of sales tax for animal blood banks. And what happens in
2016 is the BOE again says let's just clarify this once
and for all and nmake sure it's all on an even playing
field because it's one and the sane kind of thing. It's a
bl ood bank, and it's a service, and that's the way it
shoul d be.

So what we're asking the OTA to consider is this
hi story and the precedential value that the history shows
that this last unspoken el enent, so to speak, should be
consi stent with what has happened before. So noving on to
the third linb of the argunent, and this is the question
of the charitable exenption, which is 635.

There | think -- there are apparently four
grounds. There are four elenents you have to neet to have
that exenption within the law. | don't think there's an
argunment that we neet elenent No. 1 that we are a welfare
organi zation. W have been approved that way, and the
property tax case does. | don't think there's an argunent

on No. 4. kay.
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The el ements that features everything cones in
the State of California. The issues, really, are
conditions 2 and 3. Do we need conditions 2 and 3? And
it says -- the regulation says conditions 2 and 3 are net
by selling property at reduced prices.

There's a | ot of paperwork over here, about what
is nmeant by reduced prices. GCkay. So the Exhibit 15,
which we -- was filed about three weeks ago, really
explains in a nutshell why these are reduced prices.

There are argunents by the CDTFA that it's | ower
than market price. It's -- there's no way really actually
meani ng or defining what is a reduced price. But we
showed you prem se on earlier evidence, which is over here
that the deficiency bill was for $1, 000, 000 --
approxi mately $1, 000, 000.

W' ve al so showed you evi dence that Henopet | ost
$400, 000 in the devel opnment of this blood during -- but
that's for the entire country. So given that Henopet
provi des one-third of the blood in the State of
California, we just arbitrarily said that's a | oss of
about $133,000, which is a loss of 13 percent. |It's bel ow
mar ket val ue of 13 percent.

Why does the bl ood have to be provided at that
price? Because it's a life-saving enmergency fluid. You

cannot overcharge the consuner. So that's why Henopet
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| oses 13 percent on its blood products. How does Henopet
survive? That may be the question you want to ask. They
have di agnostic services, which they provide, which kinds
of bal ances the box and keeps things in order.

What | think is also very -- very instructive
for -- for the Court is to |ook at the case of the Good
Shepherd Lut heran, which |I gave full copies for. The Good
Shepherd Lut heran Case, which was cited by the CDTFA is
very instructive of what's going on here.

It basically says when the rules cane about for
sal es tax, there was no regulations, really, inplenmenting
what sal es tax was about. Therefore, |ook at the property
tax rules and see what they said about property tax
because that's the only gui dance you can get.

Good Shepherd didn't win their case for couple of
reasons. Nunber one, they weren't a welfare organization
and nunber two, they gave no financial data to support the
fact that there were reduced prices. Henopet has nmet both
of those aspects. W are a welfare, and we' ve given you
the financial data. If you want to |l ook at the property
tax rules, it basically says the termcharitable is not
confined to the relief of properties.

There are many things associated with being a
charitabl e organi zation. So we | ook at Good Shepherd

Lutheran. It's actually being very supportive of the
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prem se that the taxpayer is putting forth. W neet what
Lut heran did not neet at that tine.

So given that -- given the fact that the BCE in
1993 al ready equated human and aninmal, we think it's
overwhel m ng, judicial, persuasive decision to support our
position that we neet the requirenents of a charitable
or gani zati on.

One ot her argunment nade by the CDTFA, which bears
sone kind of conment nore than anything else. It says the
reci pients of these blood products; the inferences are
dogs. And dogs are not the people that are getting the
bl ood products, and they're not in distress. Well, with
all respect, | nean, blood, in the human sense, could be
given to child an incapacitated person. The whole famly
is involved with the distress situation.

The dog is in distress. The pet parent is in
distress. Everyone is in distress. So | really don't
think that's a very ingenious argunent to say. Because
the dog is getting the blood product, it's the elenent in
di stress, and not the people associated with this. So
frankly, | don't think that argunment has any basis
what soever.

So I think, again, we neet all the criteria of
being a charitable organization. And in summary -- we can

conclude but we'll do it in a wap up -- is basically we
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believe we neet the criteria of the sales relief based on
the fact that we're a service distributing blood. There
is consistency in the | aw and precedence in the law for
doing it. And nunber three that we area charitable

or gani zati on.

ADM NI STRATI VE LAW JUDGE KWEE: Qui ck question on
your second point. You had nentioned that you attached
the legislative history for Revenue and Taxati on Code
Section 33?

MR BERMAN:  Yes.

ADM NI STRATI VE LAW JUDGE KWEE: And | did | ook at
that, and | noticed there that it said that at the tine
t hey passed Section 33, the sales of human bl ood was
al ready exenpt under BCE adm nistrative ruling of counsel
so that Section 33 really inpacted, at the tinme, property
t axes.

MR. BERMAN. That's correct.

ADM NI STRATI VE LAW JUDGE KWEE: | was wonderi ng
if you had provided any research or evidence on what
theory the sales of human bl ood was exenpt by BOE at the
time, whether it was a service or was for some other
reason that we reconsidered it?

MR BERVAN:  Your Honor, no. W actually --
we're very fortunate to find | egislative history going

back to 1965, and we asked to go back. And it could have
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been in the 1920s, and there was no basis for doing that.
And actually, the one decision that was referred to, the
Al pha Ther apeutics case.

It talks also -- we just happen to see it this
weekend. It talks also about the |egislative history.
And it talks also historically, and it nmakes no nention
about what happened and how the sales tax for human bl ood
cane into place. It's -- it was just open. No one seens
to find the background for that.

ADM NI STRATI VE LAW JUDGE KWEE: Ckay. Al right.
|"mgoing to |l et CDTFA proceed with their presentation,
and then I'll put it up for nore questions.

MR K SMTH Ckay. Let ne start with the
charitabl e organi zati on exenption. W' re talking about
nost recently. First note Subdivision A-2 requires that
t he organi zation be relief -- relieved of property and
di stress.

Appel l ant did not sell animal blood products for
the poor -- or for the poor. So they sold themto
veterinary clinic -- veterinarians and veterinary clinics
in California, and, therefore, they don't neet the second
criteria for the exenption no matter how the term of
di stress is defined.

We al so reject Appellant's argunent that sales

tax satisfies the second requirenent because the aninmals

28

California Reporting, LLC
(510) 313-0610



who ultimately receive the bl ood products were suffering
and in physical distress, and their owners were in

enoti onal distress. The |aw has never been interpreted in
this manner. There's no justification for doing so.

Turning to their next argument on the charitable
organi zation. So with the argunent, it appears what
they're arguing is under 1570(a)(3). Let ne just read
what 1570(a)(3) says. It says that, "the organizations,"
in this case Henopet, "sales or donations nust be nade
principally as a matter of assistance to purchasers or
donors in distressed financial conditions."

That's the regul atory | anguage. So appellant's
al  eged shells of blood transfers |lessen its cost even as
cl ai med donati on of bl ood products is m spl aced.

Appel | ant sal es of products nust be of real assistance to
purchasers who thensel ves were in distressed financial
condi tions.

But here appellant sells animal products to
veterinary doctors and clinics, who are not persons of
di stressed financial conditions. The veterinarians
t hensel ves give the blood products to the owners of the
pets who then receive the products.

Let me turn then to their argunent regarding
Section 33 and whether the sales of blood products woul d

be exenmpt. For sales of animal blood and bl ood products,
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or sales of tangible personal property, and there's no
statutory exenption or exclusion for the sale of aninal

bl ood products. And this point to be nade clear by ny
Exhibit D, which is a copy of the |egislation that they
tal ked about, that was proposed to create an exenption to
the sales and use tax |aw for the sale of aninmal blood and
bl ood product.

This attenpt to pass legislation in creating
exenption for sales of animal blood is an adm ssion that
sal es of animal blood are not exenpt under the current
law. And finally turning to the argunment about providing
a service, we don't believe appellant has provided any
evidence that it's providing a bl ood transfusion service.

They sell blood products to veterinarians, and
t hose veterinarians provide the blood transfusion service
to pet owners. And | have Exhibit G which is a printout
of their website which states -- it states that "Henopet's
Iicensed full-service blood bank provides state of the art
bl ood conponents and supplies for transfusion to
veterinary clinics nationw de."

It does not nmention the transfusion service, and
Appel | ant has provided no other evidence to support his
claimin providing transfusion service. Sone of the other
exhibits | have, like Exhibit F, also talks about the

price of their plasma units and how they should -- how you
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shoul d conpare the price of their units to other -- other
bl ood banks that sell bl ood.

| think it's pretty clear that they're -- what
they're providing in the situation is blood products and
bl ood -- and blood to veterinarians, not to -- they' re not
selling -- they're not selling a service to veterinari ans.
So | think that's all we have. Thank you.

ADM NI STRATI VE LAW JUDGE KWEE: | guess I'Ill ask
you the sane question. Does CDTFA have any docunentation
or research on what basis human bl ood sal es were
consi dered exenpt or nontaxable prior to the enactnent of
Section 33?

MR K SMTH No, | didn't research that.

ADM NI STRATI VE LAW JUDGE KWEE: Ckay.

MR K SMTH  Uncl ear why.

ADM NI STRATI VE LAW JUDGE KWEE: Ckay. For the
panel , does the panel have any questions?

So | did have a quick clarification. You had
requested interest relief and indicated an audit period,
but I was wondering you -- if there is a specific tine
period for which you' re requesting interest relief? Was
it -- what period were you requesting interest relief?

MR. BERVAN: We appreciate the CDTFA pointing out
to us that in fact it's up to the present tinme, not just

2008 to 2011. That was a mi stake in our docunentation.
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So we appreciate that giving us that degree of relief or
say what period for which it is. 1'dlike to -- can we
rebut the comments by the CDTFA about the comments that
t hey just made?
ADM NI STRATI VE LAW JUDGE KWEE: |'m sure you can
have sone tinme right now to respond to their argunent.
MR BERVAN: Ckay. |1'd like actually for
Dr. Dodds to do it. She didn't hear properly. The
argunment was we were selling to veterinarians and not to
the distressed patients. In reality it's |like saying
you're selling human blood to a doctor and the doctor is
not distressed, but the patient is.

The doctor is just a vehicle to get the blood to

the patient. It could be a child that could be injured.
It could be a person who is termnally ill. So I think

it's a -- it's creative but sensical (sic) to say you're
selling it to a veterinarian. It's really going to a

patient, and | think it will be very useful for Dr. Dodds
to explain the distribution nmechani sm

And really it's -- the entire case of services is
wel | described in Exhibit 15, which was filed recently.
And it was filed to assist the Court in finding in one
central place rather than in these four inches of
docunents what this service is all about. So I think it

woul d be very hel pful, to just briefly, for Dr. Dodds to
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expl ain that.

M5. DODDS: W are distributing our bl ood
conponents to veterinarians for a specific patient. The
veterinarian, with all due respect being one, is not an
expert in transfusion nedicine. They really don't know
what's safe for the patient. And we deal with this by
guestions constantly. They don't understand.

And many physicians in hospitals today are not

aware. They go to the bl ood bank or henmatol ogy service to

find out what a particular patient needs. So even though

we distribute the product, the conmponent of the bl ood,
it's for a specific patient's medi cal needs or
prophyl actic needs for a procedure.

That veterinarian is asking us to provide the
di stribution conponent for the service for the pet. So
clearly it's the pet that we're providing the service to
t hrough the veterinarians as a conduit to transfuse it,
whether it be the veterinarian or the veterinary
technician in the clinic.

Because they are not aware. |It's just not
general, just get sone blood. It's the conmponent that's
necessary for that specific case.

ADM NI STRATI VE LAW JUDGE KWEE: Ckay. So the
neasure at issue, the $1, 030,964, | understand your

position is that you're not charging for the blood. So
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what exactly does this disputed neasure consistent of? |Is
that? Does that -- what -- what did you receive that
resulted in this assessnent?

MR. BERVMAN. The position of the taxpayer is that
it"'s in the services of running and operating a bl ood
bank, and they may well be a product at the end. But as
Dr. Dodds pointed out in this declaration of Exhibit 15,
there are zero dollars appropriated for the product. It
is for the distribution.

It's for saving dogs around the country. The
dogs cone fromFlorida. They conme from Texas. They cone
from Kansas. They cone from Ckl ahoma bringing themin to
a facility. It's all explained in detail making sure
blood is of the right -- disease free. Mking sure it's
the right universal blood type. Mking sure that it's
okay.

Keepi ng these dogs for two years in the facility
and then ultimately distributing it out nationw de,
including one-third of the product in California. It's
t hat whol e distribution network, which then the mllion
dollars really covers.

M5. DODDS: They don't stay two years there, they
only stay max of 14 nonths.

ADM NI STRATI VE LAW JUDGE KWEE: Ckay. So |

under stand your position is that you provide transfusion
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services and rel ated services in connection with that, but
the ultimate charge to the veterinarian, is that based on
t he anount of bl ood provided, or is that based on -- on
sonet hing el se than the anount of blood provided?

MR BERVAN:  Well, this is part of Exhibit 15.

It happens to be in color -- in Technicolor so it's easy
to see.

M5. DODDS: In 2015 we created this distribution
explanation. [It's in Exhibit 15 that shows you how we
provide and distribute our services to the community, to
the veterinarian, to the pet patient. And whatever. So
it really is a consortiumof social services in that
community. We did long before we knew this was an issue
bef ore you today.

MR BERVAN. And | think to be nore precise to
answer your question, Your Honor, if the patient happens
to need double the quantity of blood, part of the nedica
service, the veterinary advice, is this patient is a Geat
Dane. It needs twi ce the anmount than a little Chi huahua.
Yes. And obviously it will be quantitatively determ ned.

| nmean, the conpany has to survive and the bl ood
el enent, the product, is a way of quantifying the val ue of
t he services being provided. Like if you have a G eat
Dane, it's going to eat twice as much food, obviously,

nore than a Chi huahua kind of dog. So it's a neasuring
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stick. That's all it is.

ADM NI STRATI VE LAW JUDGE KWEE: And you had
mentioned with the four elenments for the 1570 Charitable
Exenption that there wasn't a dispute on the first
el enent. So ny understanding is that Henopet does claim
the wel fare exenption then with respect to bl ood bank
property?

MR. BERMAN. Yes. In fact, the qualified and
wel fare exenption |license, whatever it's called.

ADM NI STRATI VE LAW JUDGE KWEE: | guess ['IIl just
have a brief question for CDTFA. | noticed in the
regul ati on 1503, which was the hospital and nedica
service facilities, there's a subdivision out there that
basically says tax does not nodify with respect to the
pur chasi ng or donations of blood or bl ood plasma for use
in transfusions.

| realize the title is Hospital Medical Service
Facilities, but then the Subdivision(b)(3) doesn't
specify. The indication is that it's kind of just sitting
out there. |I'mwondering if you had considered that, or
if you have a physician on -- or on why this is not
adm ssi bl e here.

MR K SMTH What is the |anguage agai n?

ADM NI STRATI VE LAW JUDGE KWEE: Yes, 1503 is

service enterprises and then hospital -- hospital and

36

California Reporting, LLC
(510) 313-0610




nmedi cal service facilities. |If that's not sonething
you're prepared to answer | understand that.

MR K SMTH The title of the regulation is for
the care of persons. W think in the context they're
referring to is human bl ood and not ani mal bl ood.

ADM NI STRATI VE LAW JUDGE KWEE: Ckay. |If there's
no nore questions | think we're ready to proceed with
final closing argunents.

MR. BERVAN. We're going to address the question
of interest. Do you want to do that afterwards or --

ADM NI STRATI VE LAW JUDGE KWEE: Ch, so | think
with interest relief, since there was new i ssue that CDTFA
was goi ng to have 30 days until January 11th to prove --

t hi nk January 11th, 2019 -- is that the due date? 30 days
until January 11th, 2019, to provide additional subm ssion
on whether or not interest relief is warranted --
additional interest relief is warranted. And after their
subm ssi on, you Henopet, woul d possibly be able to provide

an additi onal subm ssion dependi ng on what evi dence CDTFA

subm ts.

MR BERVAN:  Your Honor. That was a new i ssue,
that particular formthat was filed. | forget the nunber.
But we did -- and it's being present the question of

estoppel, which has been there all the tine. And the --

think that could be addressed at this stage, which is
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different fromthis particular form if you want to do
t hat .

ADM NI STRATI VE LAW JUDGE KWEE: Ckay. |If you
have a presentation you would |ike to nake on estoppel,
you may proceed.

MR. BERVAN. It's a very sinple presentation.

The el enments of estoppel are net. The rebuttal from CDTFA
is that it has to be in witing. There's no question that
it has to be in witing. And furthernore, they nmake the
statenent that it has -- it cannot be awarded by the BCE.

Wel | your court, Your Honor, is a new court which
consi ders things de novo equivalent to a trial court.

Evi dence can be given. So we believe you have the
authority to grant estoppel if the circunstances are
there. And there were three grounds to neet the estoppe
requirement, and that easily nmet with the evidence that
supports them And we're asking you to give relief from
interest on principal of estoppel.

The other issue we can address another tine.

ADM NI STRATI VE LAW JUDGE KWEE: Did you want to
make any argunents on the interest relief under the
Revenue Taxati on Codes?

MR. BERMAN. Yeah. Well -- and it can help the
CDTFA as well. Wat we did nake nention about was that --

and this is Exhibit 16 -- that in 2010 already the BCE
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were | ooki ng at docunentation. Eight boxes of docunents
was prepared at that time. It was sent to Riverside. It
was lost. It took two years for themto conme back and

start asking us for docunentation, and we had to redo it.

ADM NI STRATI VE LAW JUDGE THOWPSON. And that was
the e-mai|l exchange?

MR. BERVMAN. That was the e-mail exchange with
Ham d Cuya. Okay. And as Dr. Dodds expl ai ned, we
basically are a small profit conpany. It is a great
hardship for us, but we do what the State requires. Ckay.
Then there's docunentati on which we've got here, which is
BCOE4147, which should hel p the CDTFA reconstruct what
actual Iy happened.

| think the nost inportant thing is this. |If you
| ook at page 1, you can see they were hard at work in 2012
doing their audit. Fine. That's okay. 2013 cones al ong.
In the beginning of 2013 the audit is finished. 1It's then
turned in to the supervisor.

It takes eight nmonths for the supervisor to | ook
at it. And then again it goes to 2014, another one-year
accord for the BCE conplete their own internal paperwork.
This to us nmakes no sense. Wile you' re hard at work,
fine. Afterwards, they're sitting with two periods, a
si x-nonth period and a 12-nonth period, and we, the

t axpayer, do not believe it is our responsibility to
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that -- to be responsible for the interest in that.
During this time, and | have not been able to correlate or
find the docunentation.

At least twice they asked for us to agree to
relief for statute of Iimtations because they couldn't
get their paperwork done in good tine. ay. Then cones
t he period where we ask for a reconsideration, and this
was done and an opinion was given. And then it was set
for a hearing. Okay.

When, as Dr. Dodds expl ai ned, we went to the BOE
prior to hearing, which | think was |ike in March 2016,
the BOE then pulled the hearing. It wasn't us that pulled
the hearing. So for the whole of 2016 we're sitting in
l[inmbo. It's not our responsibility. Gay. Then it gets
a second suppl enentary determ nation i ssued, and | think
t he organi zation has agreed that we're entitled to waiver
of interest over that time. Fine.

After they come with a supplenentary, surely the
taxpayer is entitled to coment on that supplenentary,
which we did. It had taken about a nonth or so. Then it
sits for another nine nonths before a hearing is schedul ed
at the end of -- it's like Septenber 2017 before the BCE.

We didn't ask for a postponenent for three
nmonths. This court could have been hearing our case on

January 1, theoretically, 2018, not in Decenber 2018. So
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for this whole year 2018, it's not our responsibility. W
were ready to start January 1.

The court may not have been ready because you're
just getting organized. W didn't ask for a |ong
post ponenent of things. So when you take this whole
period -- and you're tal king about tax going back to 2008
10 years ago -- there's very short periods of tinme where
we coul d be called responsible for asking for a delay of
sonet hing, just to understand what is going on.

The vast majority -- | would think 95 percent --
of any delay is associated with our colleagues on the
ot her si de.

ADM NI STRATI VE LAW JUDGE KWEE: So the earli est
date that you had indicated that you net with the BOE
auditor was in March 2009, if | understand the
declaration. | was just wondering if you had -- you
i ndicated you didn't have any witten advice that you
received at that tine?

MR BERVAN. There's no witten advice that we' ve
been able to recover.

ADM NI STRATI VE LAW JUDGE KWEE: So do you have
any evidence to show that you just net with the auditor,
i ke a contact?

MR. BERMAN. Yes. W' ve given you decl arations

fromthe people who explained that these auditors cane in,
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| ooked around, investigated, and | eft and said everything
was in good order. And it's a sworn declaration by two of
t he enpl oyees of Henopet, including Dr. Dodds. So that's
t he evi dence.

ADM NI STRATI VE LAW JUDGE KWEE: Ckay. Would you
like to make any further closing remarks before | turn it
over to the CDTFA to nmake their final closing remarks?

MR. BERMAN:. Just one closing remark. The BCE or

t he new organi zation that referred to the standard oi

case about estoppel, frankly, | don't know what neaning it
has. It dealt with a wit of certiorari. There's not a
single word of estoppel in that. | -- 1 don't know what

the rel evance of that particular case is.

So, frankly, in conclusion just very briefly.
Henopet the taxpayer is a service. W've given you what
we believe is precedential value, and it makes sense.
That law is not in a vacuum And what the taxpayer,
Henopet, is doing exactly what a human bl ood bank is
doi ng.

We're not asking you to create sonething new,
some new kind of law. And then finally we believe we neet
t he charitabl e organi zation requirenents, and that
estoppel, at a mninum should apply. And then if you
start to calculate periods on this, we know that there

will be rebuttal on that. There may be a m nimal period
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of interest that could be applicable to the taxpayer.

ADM NI STRATI VE LAW JUDGE KWEE: And I'mgoing to
turn it over to CDTFA to making any closing remarks if
they wish. And they nay al so address interest, or they
may hold off on interest until their post-hearing
subm ssi on

MR K SMTH Well, in the interest relief
think we're going to hold off until the post-hearing
subm ssion. W just need tinme to research those tine
periods to get a clear understandi ng of what was happeni ng
to make a reconmendati on

Turning to the substance of the hearing just
briefly. W continue to assert that sales of aninmal bl ood
and bl ood products are sales of tangi ble and personal
property and are taxabl e because there's no statutory
exenption or exclusion for the sale of aninmal blood
products.

In addition, Appellant is not a charitable
organi zation with sales that qualify for the exenption
fromsales and use tax. Specifically, because it does not
neet the requirements of 157083 and 84. And finally,
Appel | ant has provided no evidence that it is providing a
bl ood transfusion service. Appellant sells blood products
to veterinarians, and those veterinarians provide bl ood

transfusion service to pet owners.
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Accordingly, we ask that you deny the appeal.
Thank you.

ADM NI STRATI VE LAW JUDGE KWEE: Ckay. Thank you.
We're ready to conclude this hearing. This case is
subm tted on Decenber 11th, 2018. The record will be held
open until January 11th, 2019, for post-hearing subm ssion
from CDTFA, which is limted to the issue of interest
relief. Depending on this adm ssion, the record may be
hel d open further for Appellant Henopet to make additi onal
subm ssi on

O herwi se | thank you everyone for comng in
today. The judges will neet and decide your case after we
have received all subm ssions on this appeal, and we w ||
send you a witten opinion probably within 100 days after
closing the record in this case.

The hearing for today is now adjourned. Thank
you.

(Proceedi ngs adjourned at 12:46 p.m)
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