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Van Nuys, California; Tuesday Decenber 11, 2018

10: 00 a. m

ADM NI STRATI VE LAW JUDGE GEARY: Good norni ng,
everybody. Wlcone to the Ofice of Tax Appeals. W are
here this norning in Van Nuys, California to have the
appeal s conference in the Matter of the Appeal of
Todd A. Wl ker, OTA Case No. 18011891

My nane is Mchael Geary. |'mjoined on the
panel by Judge Angeja and --

ADM NI STRATI VE LAW JUDGE HOSEY: Hosey.

ADM NI STRATI VE LAW JUDGE GEARY: Judge Hosey.
Excuse nme. And for the benefit primarily of M. Welker,
who has probably never participated in a process like this
before, I wanted to |l et you know that the Ofice of Tax
Appeal s is not a tax assessing agency. W're not
connected with the Ofice of the California Departnent of
Tax and Fee Adm ni stration.

We are here solely to resolve tax disputes
bet ween t axpayers and taxi ng agencies, including CDTFA and
Franchi se Tax Board. W're conpletely separate. 1In the
tax disputes that arise between the agencies and taxpayers
and they're unable to resolve the dispute, we provide an
opportunity for the parties to present their argunents and

evi dence to a panel of three neutral and unbi ased judges.
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So that's what we're here for today is to hear
the parties's argunents, to consider their evidence, and
eventually to issue a decision in this case where we w ||
make findings of fact and draw conclusions of |aw and
ultimately deci de on sone issues that are presented.

The process is being recorded both by video
canera fromthe back and by a court stenographer who is to
my left. Because it is being reported by the
st enographer, we have to be careful to speak clearly
havi ng one person talking at a tine. So don't talk over
sonmebody who is asking you a question, and don't ask a
question if a witness is still conpleting their answer.

As long as you speak loudly and clearly and not
too quickly, the court reporter will be able to accurately
report what is said in the room

We di scussed the order of proof during a
prehearing conference we held in this case. M
understanding is that M. Wl ker is going to be
testifying; is that correct?

MR KAHN:  Yes.

ADM NI STRATI VE LAW JUDGE GEARY: (kay. Let's
have the parties identify their representatives first and
indicate who is present for the taxpayer first.

MR. KAHN: Lucian Kahn. Do you need a spelling

on that?
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THE COURT REPORTER: No, sir.

MR. MCCLELLAN: Jesse McCellan on behalf of Todd
el ker.

ADM NI STRATI VE LAW JUDGE GEARY: Ckay. And
M. Welker is here; correct?

MR. WELKER: Yes, sir. | amhere.

ADM NI STRATI VE LAW JUDGE GEARY: All right. And
for CDTFA?

MR BONIVWELL: Hi. Good norning. | am Joseph
Boni wel | .

M5. SILVA: Mnica Silva.

MR. BONI VELL: And we al so have M. Kevin Hanks
wth us.

MR. KAHN. One nore witness. W have Bridget
Hi |l e.

ADM NI STRATI VE LAW JUDGE GEARY: That's right.
kay. |Is Ms. Hile here already?

MR. KAHN:. Yes, she is.

ADM NI STRATI VE LAW JUDGE GEARY: kay. | think
we di scussed that we would -- because you have live
W tnesses, the parties are free to give opening statenents
specifically for the purpose of outlining the evidence.
No argument in your opening statenents.

If you want to tell us what the witness is going

to testify to, what the docunents say, you can do that.
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But I don't want argunents in the opening statenents, and
| think I indicated that each party, if they choose to
gi ve one, can have up to ten mnutes to give an opening
st at enent .

WIIl you be giving an opening statenent,

M. Kahn?

MR KAHN:  Yes.

ADM NI STRATI VE LAW JUDGE GEARY: All right. WII
t he Departnent give an opening statenent?

MR, BONI VEELL: We're requesting to waive our
statement and reserve the tine at closing.

ADM NI STRATI VE LAW JUDGE GEARY: Ckay. All
right. That's fine.

MR. BONI VEELL: Thank you.

ADM NI STRATI VE LAW JUDGE GEARY: After opening
statenents you can call your witness. W have a w tness
stand. Typically, the witness will take the stand to
testify.

However, if M. Wl ker feels nore confortable
testifying there fromthe table, as long as the court
reporter and counsel for the Departnment can hear
everything that's being said, I'mfine with -- we are fine
with himstaying in his seat if that's what he prefers.

The sane for your next witness, if you want her

to testify fromthe table as opposed to taking the stand,
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"Il leave that up to you. Ckay?

MR MCCLELLAN:  Ckay.

MR, KAHN. M. Ceary, | just have one question
about the openi ng statenent.

ADM NI STRATI VE LAW JUDGE CGEARY: Yes.

MR KAHN: We were going to use this tine
primarily just to quickly go over the exhibits. Sone are
sel f-expl anatory and we're not going to cover all the
exhi bits, but we want themall into evidence.

ADM NI STRATI VE LAW JUDGE GEARY: That's fine.

We' Il talk about the evidence in a mnute. After the
W tnesses -- when the witnesses testify, of course, after
you conpl ete your direct exam nation, M. Kahn. | assune

you're going to be doing it. The Departnent will have an
opportunity to ask questions.

The judges may want to ask questions of the
w tnesses, and eventually we'll conplete the first
w t ness, whoever that m ght be. And then we'll nove on to
your next witness and do the sanme thing and ask questi ons.
The Departnment can ask questions, and the judges nmay have
guestions of the w tnesses.

And when we're done with that witness -- | don't
beli eve the Departnent has any |live wtnesses; is that
right?

MR BON WELL: That's correct.
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ADM NI STRATI VE LAW JUDGE GEARY: We'Il nobve into
closing argunents. And the party with the burden i s going
to have -- | think ten mnutes is what | allowed. Let's
see. Ten mnutes for opening argunent, and that party
wi |l be the Taxpayer, the Appellant. Then the Depart nent
will have ten mnutes. Then the Appellant will have five
m nutes for a final closing argunent, generally, to
address new matters that are brought up by the Departnent.

That will conclude the proceedi ng, assum ng
t here's nothing unexpected |ike a reference to evidence
that we mght need to collect that we m ght not yet have,
we'll close the record today.

And wi thin 100 days, mnmy co-panelist and | wl|
sit down and review the evidence, reach our decision, and
wite the decision and issue it. And a copy will be sent
to all the parties and their representatives.

Any questions about the process?

MR. KAHN:. Yeah, | do have one question. W've
revi ewed the evidence that CDTFA has submtted, and we do
have coments about that. And | was just wondering if it
woul d be appropriate to wait until our final closing to do
that. Because we would like to hear the argunents first,
but we realize a lot of that is going to be dependent on
the evidence that's being subnmtted.

SoI'd just like to be able to address that.

10
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don't know if what | address m ght go beyond what they
argue or not. O do you want ne to do that in nmy opening?

ADM NI STRATI VE LAW JUDGE GEARY: I n your opening
you can tal k about any of the evidence that you expect to
come in. By the time you give the opening, all of the
docunentary evidence will be admtted. So if you want to
tal k about what's in the docunents, you can

MR KAHN. Well, | was going to discuss our
exhibits in evidence and then just nake comments on their
exhibits in evidence in ny second -- in the final closing.

ADM NI STRATI VE LAW JUDGE GEARY: That's fine.
You can do that. Yeah. Absolutely.

MR. KAHN. Ckay. | understand. Ready to go
t hen.

ADM NI STRATI VE LAW JUDGE GEARY: All right.
Let's tal k about the exhibits. The appellant has 27
exhibits; is that right?

MR. KAHN:. That's correct.

ADM NI STRATI VE LAW JUDGE GEARY: W' ve revi ewed
the exhibits. Departnent you' ve reviewed the exhibits.
bel i eve we di scussed them at the prehearing conversation.
There's no objections to the adm ssion of those 27
exhi bits?

MR BONIVELL: Correct.

ADM NI STRATI VE LAW JUDGE GEARY: All right.

11
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Those 27 exhibits admtted.

(Appel lant's Exhibit 1-27 were received

in evidence by the Admi nistrative Law Judge.)

MR. KAHN. And we'll have that new Exhibit 1
which CDTFA is --

ADM NI STRATI VE LAW JUDGE GEARY: Correct.
Correct.

MR KAHN:  Ckay.

ADM NI STRATI VE LAW JUDGE GEARY: The Exhibit 1
was a deci sion and recomendation issued in the
Adm ni strative Protest that is Snoochi e Managenent LLC,
and that was apparently the wong one. And Exhibit 1 for
t he Appellant is now the Adm nistrative Protest for
M. Wel ker; the decision and recommendati on issued in that
matter.

MR. KAHN:. Jesse, go ahead.

MR, MCCLELLAN: Can we nmaintain the Exhibit 1 and
t hen perhaps add the exhibit that the Departnent has
brought as the decision, just to make certain everything
isinthe record and that it's clear that there were two
parties that were pursued by the Departnent?

ADM NI STRATI VE LAW JUDGE GEARY: You want them
both to be exhibits?

MR MCCLELLAN: Yes, please.

ADM NI STRATI VE LAW JUDGE GEARY: kay.

12
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Depar t ment ?

MR, BONIVELL: | think we would object on the
basis that DNR is concerning a Taxpayer. It does not
have -- that is not part of this appeal before the board.

ADM NI STRATI VE LAW JUDGE GEARY: kay. So are
you objecting on the grounds of rel evance?

MR. BONIVELL: | would say yes, relevance.

ADM NI STRATI VE LAW JUDGE GEARY: And M. Kahn
are you --

MR. KAHN:. Decisions are tied together. There
were two appeals that were filed. They were heard

t oget her and two deci sions were issued now i nadvertently.

| would have -- | should have included both to begin with
because they were issued as duels. Initially, the
guestion was who is the purchaser

MR, MCCLELLAN: And if | may add to that, the
Departnent has already stipulated to the exhibits that
we' ve submtted as being adm ssible. Those are what we're
asking to be adm ssible.

W would -- we would stipulate to the addition of

the decision that they' re submtting today, but we would

like to naintain the exhibits that we have.

ADM NI STRATI VE LAW JUDGE GEARY: Gkay. | think
|'"mgoing to admt the both of the -- are they decisions
and recommendations or just decisions? |I'mgoing to admt

13
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both of them [|'Il keep your relevance objection in m nd.

W all will when we're considering the evidence.
But until we reviewit we can't really nmake the

determ nati on of whether it may have sone rel evant

information in it, so we're going to admt. W'I|l admt
it as -- both of themas Exhibit 1. |If we need to nake
reference to page nunbers, we'll just nunber them

consecutively through the second exhibit.

MR, MCCLELLAN: Thank you.

ADM NI STRATI VE LAW JUDGE GEARY: Any obj ections
to the Departnent's Exhibits, and they have submtted
Exhibits A through Q?

MR KAHN:  No.

ADM NI STRATI VE LAW JUDGE GEARY: Al right. Then

those exhibits are also admtted into evidence.
(Respondent's Exhibit A-Q were received
in evidence by the Admi nistrative Law Judge.)

ADM NI STRATI VE LAW JUDGE GEARY: Let ne ask you

in advance. Are you going to have M. Wl ker testify from

the wi tness stand?

THE WTNESS: |'IIl testify at the stand, sir

ADM NI STRATI VE LAW JUDGE GEARY: You'll take the

stand. Okay, M. Wl ker.
Are you ready?

THE COURT REPORTER  Yes, sir.

California Reporting, LLC
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ADM NI STRATI VE LAW JUDGE GEARY: All right.
Let's -- have you been on the record at all?

THE COURT REPORTER: Yes, | have, sir.

ADM NI STRATI VE LAW JUDGE GEARY: (kay. Good.
don't see you noving your hands, but you nust have your
keyboard down there

M. Kahn, are you ready to give an openi ng?

MR KAHN:  Yes.

ADM NI STRATI VE LAW JUDGE GEARY: All right.

Pr oceed.

OPENI NG STATEMENT

MR. KAHN. W have two w tnesses today, Todd
Wl ker, Appellant. Basically, what we expect himto
testify to is that when he discussed purchasing the
business with the seller, the agreenent was that he would
be formng an LLC to becone the purchaser.

Initially, he hadn't done that when they deci ded
to enter into the purchase agreenent. So he will just be
testifying to the events which took place, and I'll be
asking himquestions as things transpired and the LLC was
formed and ultimately purchased the business.

The next witness is Bridget Hile. She is the
escrow officer. She will testify to her discussions with

the parties initially when she created the escrow

15
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docunments on July 1st, when she was told that she knew
that they were -- that M. Wl ker intended to formthe
LLC, that she was inforned that the LLC had been -- that
when it had been forned; and that she was still with the
LLC, and was going to conpl ete the purchasing busi ness and
she prepared the docunents accordingly.

As far as our exhibits, | would Iike to just
qui ckly go over sonme of them Exhibits 1 through 4 are
sel f-explanatory. So | would like to start with
Exhibit 5. That's the purchase offer

We just want to point out that the purchaser --
the main purchaser in the purchase offer is Todd Wl ker or
is wholly owned affiliate. There were certain
requirenents there for the buyer to assune a seller's debt
to athird party, and the seller was going to issue a
covenant not to conpete with the buyer. Those are a
coupl e of crucial elenents of the purchase agreenent that
had to be added in order for the sale to occur.

Next, we have Exhibit 6, which is opening escrow
docunents. These were basically prepared on a di scussion
with the parties and based on what was in the purchase
agreenent, also dated July 1st.

Qur Exhibit 7 is a July 5th, 2011, security
agreement between the seller and the newWly created LLC for

the LLC to assunme the seller's debt to a third party. It

16
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was part of the requirenments in the purchase agreenent
that the purchaser nust assune sone debt that the seller
owed to the third party.

We al so have a July 5th, 2011, installnent note.
That's the actual note where the LLC assunmes the debt that
the seller owed to the third party. And it was prepared
in conjunction with Exhibit 7. They were just prepared
t he sanme day, so you have to read them together

Exhibit 9 is a July 7th, 2011 filing with the
California Secretary of State. This is when M. Wl ker
formed the LLC. It's just a one-page printout show ng the
effective date of July 7th that he fornmed the LLC for the
pur pose of buying the business.

There's also Exhibit 10. That's anot her
July 7th, 2011 docunent. It's regarding the LLC filing
with the Al coholic Beverage Control

Exhibit 11 is also a docunent on July 7th. It's
nodi fied escrow instructions. Basically, it was -- these
were put together for the buyer to take possession of the
busi ness on July 11th, 2011. And then in conjunction with
that and on the sane day, Exhibit 12 was prepared. It's
anot her July 7th docunent.

It's basically an escrow instruction. It lists
the escrow holder as -- and the buyer as the LLC. And it

again refers to the other docunment about taking possession

17
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of the business. So they were prepared together. They
are integrated docunents, and it was prepared by Ms. Hile
on July 7th.

Then we have a July -- Exhibit 13 is a July --
it's dated July 11, 2011. 1It's a covenant not to conpete
with the LLC. This was issued by the seller. The seller
agrees not to conpete with the LLC. It's consistent with
a requirenent of the purchase agreenent that for the sale
to occur, the seller had to agree to not execute the
covenant not to conpete. The seller did that. It was
with the LLC, not with M. Wl ker.

Then we have Exhibit 14. It's a July 12th, 2011
nodi fied escrow instructions. Now, on that docunent it's
di scussing the transfer of the contract rights to the LLC
And in that docunent, it refers to escrow docunents
prepared on July 11th.

Ms. Hle will testify that basically she prepared
this docunent on July 12th, although, it is based on
di scussi on and agreenents which took place on July 11th.
This is one of the, | would call, key pieces of evidence
on which we disagree with the Departnent. Next, we have a
July 5th, 2011 --

MR MCCLELLAN: Sorry to interrupt. The
Exhi bit 14, actually, is referring back to agreenents and

docunents that dated are July 7th, 2011, not July 11

18
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MR KAHN: Ch, did | say July? Then | stand
corrected. | meant July 7th because that is stated in the
docunent .

Exhibit 15 is a letter fromthe escrow to the
Board of Equalization. It lists the LLC as the buyer.

And | believe -- Exhibit 16 | believe |I put the sane date,
August 5th, for Exhibit 16. |It's actually dated

August 8th. So if you want to just line out 5 and put in
the 8th, that's the actual date of the docunent for

Exhi bit 16.

What that is -- that's essentially the sane
letter that was sent on August 5th for Exhibit 15. It's
just another letter that escrow sent nam ng the LLC as the
buyer.

We have Exhibit 17. That's the escrow cl osing
docunents that shows the LLC as the buyer, and all the
paynents are credited to the LLC

Exhibit 18 is an application for the LLC s
seller's permt, and it shows a starting date of
July 11, 2011. That's the date that the buyer took over
t he operation of the business. And the starting date was
| at er changed.

We have Exhibit 19, which is the actual seller's
permt that was issued; the date the LLC took out the

permit. It also has a starting date on the permt of

19
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July 11th, 2011, the date the buyer first occupied the
busi ness.

Exhibit 20 is a March 13th, 2017, e-nai
where | -- it's an e-nmail that | sent to the appeals
attorney. | was asking for the appeals attorney to assi st
us in gaining the contents of M. Welker's file. The
reason why | was doing that is because the dates on his
account were changed.

ADM NI STRATI VE LAW JUDGE GEARY: W don't need to
know t he reasons why. You can describe what the docunent
is if you think it's inportant.

MR KAHN: Ckay. Myving on, Exhibit 21 is a
general release. It involves a lawsuit that was fil ed
agai nst the seller on behalf of M. Wl ker and the LLC
It basically explains the events which transpired. So
that's why we provided that.

Exhi bit 22 m ght arguably be outdated now because
of the discussion we had. It's an e-nmail that -- or a
menor andum t hat BTFD, or the Departnent's enpl oyee, sent
to the appeals attorney. She was basically arguing why
M. Wel ker should be held |liable. There were, what | had
poi nted out, sone misstatenents in the nmeno. W had
di scussed that during the prehearing conference.

ADM NI STRATI VE LAW JUDGE GEARY: Stick to

contents, please.

20
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MR KAHN: Ckay. Exhibit 23 is actually two
e-mails. It's a March 23rd, 2017, e-mail fromne to
Ms. Hile, the escrow officer, and she had a March 24
response. |It's basically confirm ng the discussions which
t ook place on July 7th about the LLC purchasing the
busi ness, and the circunstances under which he prepared
t he docunents, and that the July 12th docunent was based
on di scussion taking place on July 7th, 2011

Exhibit 24 is just a copy of the 2011 LLC i ncone
tax return. Basically, it shows a page of the return. It
shows a $238,000 |loan. This just represents funds that
M. Wel ker advanced the LLC. And then the LLC treated it
as a loan on its income tax return. Those were the funds
used for the down paynent to cl ose escrow.

Exhibit 25 is an e-mail that | sent to the
appeal s attorney. | won't get into the details, but it

relates to basically statenents that the Departnent

enpl oyee had nade in her -- in her neno that we said were
i ncorrect.

Exhibit 26 is nore better explained in the -- in
the brief. I1t's based on an e-mail that | got fromthe

appeal s attorney. He was asking a question that | just
t hought was inappropriate, and | discussed in the brief
why that was i nappropriate.

And Exhibit 27 is just the declaration signed by

21
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Ms. Hile. It essentially covers the issues that we wl|l
be covering in her testinony today.

So I'mready to call the w tnesses.

ADM NI STRATI VE LAW JUDGE GEARY: All right.

MR KAHN:. Ckay. M first witness will be Todd
Wl ker.

ADM NI STRATI VE LAW JUDGE GEARY: M. Wl ker, if
you will remain standi ng when you get over there and face

me. And raise your right hand, please.

TODD A. VELKER

produced as a witness by and on behalf of hinself, and
havi ng been first duly sworn by the Adm nistrative Law

Judge, was exam ned and testified as foll ows:

ADM NI STRATI VE LAW JUDGE GEARY: Thank you. Make

yoursel f confortabl e.

DI RECT EXAM NATI ON

BY MR KAHN

Q M. Wlker for the business purchase that's at
i ssue here, did you ever intend to buy that business
per sonal | y?

A No. It was always intended to be purchased

t hrough an LLC

22
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Q D dyouinformthe seller that that was your
intent that you would be formng an entity to conplete the
purchase of the business?

A Yes, | did. And | actually asked himfor his
accountant's phone nunber, and | started the process of
openi ng that LLC that sane day.

Q Dd-- sothe seller did consent to form ng an
LLC for the purpose of purchasing the business?

A Yes.

Q So just to clarify Snmoochie's Managenent LLC was
formed for the purpose of buying the business; correct?

A Yes. It was the only assets that were in that
LLC ever.

Q As far as the purchase agreenent, it's our
Exhibit 5. It's Appellant's Exhibit 5. It lists the
purchaser as Todd Wel ker or H's Wiolly Omed Affiliate.
Can you answer why the wording "Wiolly Owmed Affiliate"
appears in the agreenent?

A Yes. | nean, it was always intentional to buy
t he business wth an LLC. [|'ve owned several businesses
inny life, and |I've never owned one personally. They've
al wvays been owned by an LLC. The only reason it says ny
nanme at all is because the LLC had not been forned yet.

Q But adding the wording "Or H's Wolly Owmed

Affiliate," that was intended so the entity --
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A So the LLC could be inserted as the purchaser
before the -- before the transaction cl osed.

Q D d you have attorney advising you during the
pur chasi ng process?

A No, | did not.

Q Okay. Was Ms. Bridget Hle, the escrow officer,
i nformed that business would be purchased by the LLC?

A Yes.

Q And when did you tell her that?

A The day that the purchase offer was signed.

Q On July 7th, 2011, did you and the seller inform
Ms. Hile that the LLC had been forned?

A Yes.

Q On that sane date, did you informher that all
t he docunents should reflect the LLC as the purchaser?

A Yes.

Q Can you please explain why you took out a
seller's permt in your nanme instead of the LLC initially?

A Yes. Wwen | went down to pull the sales permt,
they said | could not get a permit in the LLC s nane until
| received the docunents back fromthe Secretary of the
State.

They suggested that | pull a tax -- a sales tax

permit in my nanme and conme back down when | had the LLC

docunments and they can back date it to the date -- the
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sanme day and -- and put the seller's permt in Snoochie's
Managenent's nane at that tinme, which is exactly how
everything transpired.

Q In other words, they told you that if you -- if
you take out the permt right now when the LLC is forned,
they would be willing to use the initial date of entry
into the business as the date for the LLC as the starting
dat e?

A That's correct, and that's exactly what happened.

Q \Wien you later obtained the seller's permt for
the LLC, what was your understanding as to why the person
who waited on you put down a start date of
July 11th, 20117

A For the LLC?

Q Let ne explain. On the day you went in and you
took out a seller's permt for the LLC, you had your
account closed out. There is a starting date that shows
July 11, 2011. And what was your understandi ng about that
being the starting date?

A Because that was the date the LLC took over the
busi ness from Beverly Bagels.

Q Can you explain why sonme of the paperwork shows
your name instead of the LLC? For exanple, there was a
| ease that was signed with the |andlord, and your nane is

onit. There is not -- the LLC s nane is not onit. Can
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you expl ain why that happened?

A | don't -- and I'm-- it's, you know. It's a
long tine ago. But as | renenber it, the LLC -- | didn't
have the paperwork back fromthe LLC yet. 1It's a very
small landlord. He owns just a couple of little
buildings. It's a very small |ease.

And so | signed it in ny name, and | just never
remenbered to take it out of ny nane. But every single
paynment was nmade by Snoochie's Managenent and all the
expenses for that | ease were expensed through the LLC

Q Okay. I1'mgoing to show you what's been |isted
as Exhibit K, submtted by CDTFA

ADM NI STRATI VE LAW JUDGE GEARY: Did you say K?

MR KAHN: Exhibit K, as Kahn.

BY MR KAHN

Q Nowthis is the | ease agreenent; correct?

A Yes.

Q GOkay. | noticed that there's a date of
July 6, 2011. |Is that the date that you woul d have signed
t hi s?

A Yes.

Q And that's -- is that one day before you forned
the LLC with the Secretary of State?

A One day before | got the paperwork back.

Q And is that why you put your nanme on there
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i nstead of the LLC?

A Yes.

Q Okay. Wre the gross receipts of the business
i ncluded on the LLC income tax return from
July 11th, 2011, forward?

A Yes.

Q That's all sales receipts?

A  Everyday was booked through the LLC

Q So although you m ght have reported sal es when

you -- under the permt issued under your nane, all sales,

even for that same period, were reported on the LLC --
A Yes.
-- inconme tax return; correct?

Q
A That's correct.
Q

And were all costs and expenses from July 11th,

2011, forward, also on the incone tax return?

A Yes.

Q Can you explain basically why you sued the seller

of the business?

A I'msorry?

Q Can you explain why you sued the seller later?

A  Well, for multiple reasons. Fraud. Fraud was
t he biggest. But, you know, he also as part of that
purchase offer agreenent, was to transfer all rights to

t he busi ness unencunbered by any debts. Then it becane
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very obvious pretty quickly that he wasn't going to be
able to do that. He refused to give nme ny noney back
And so | had no other choice but to sue him

Q So it was a breech of contract action --
Yes.

-- that you were pursuing?

> O >

Yes.
Q Gkay. Thank you. And when you entered into

litigation with the seller, why were you the main

plaintiff?
A | really don't know. | had an attorney do all of
t hat worKk.

Q Okay. But the paperwork that |'ve seen, it does

mention the LLC operating the business. |[Is that all
correct?

A Yes.

Q And that's all inthe -- is that in the conplaint

and the docunents which were filed with the court?

A Yes.

Q And is that also all concluded with the final
settl ement agreenment referencing the LLC as operating the
busi ness being forned, et cetera?

A Yes.

Q And being the buyer of the business?

A Yes.
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MR KAHN: Thank you. Jesse, do you have a
guesti on?

MR, MCCLELLAN: | do have a couple just follow up
guesti ons.
BY MR MCCLELLAN:

Q Was there ever a tinme during this process in
whi ch you intended to buy the business as an individual ?

A No.

Q And all of this, to your know edge, was clearly
understood by the seller of the business?

A That's correct.

Q Prior to receiving the notices of successor
liability, the bills that were issued by the agency for
the tax obligation, did they ever reach out to you to
di scuss who purchased the busi ness?

A No.

Q So they never asked you who you considered the
purchaser to be or ask for docunents related to that?

A No.

Q | don't think I have anything else. 1Is there
anything that you would like to add as far as what we're
addr essing here today?

A Yeah. This is been a huge ordeal on ny life. |
feel like |I've been mstreated and treated |ike a nunber.

That they had every opportunity to get the funds fromthe
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person who stole this noney, and they let himoff with a
slap on the wist and have been pursuing ne aggressively
ever since then.

It's cost me ny life savings, ny kids' college
noney. And they just treat it like it's not a big deal to
them and it is a big deal. I|I'ma real person. | didn't
steal this noney.

| acted honorably the whole tine | had this
restaurant in nmy possession, but I'mthe one sitting here
enotionally drained, financially drained, and still paying
for this. | have a $700,000 liability hanging over ny
head that | can never possibly pay.

But I'mjust super disappointed to even have to
be here. | don't feel like it's fair.

MR, MCCLELLAN: Thank you, Todd. That's it.

ADM NI STRATI VE LAW JUDGE GEARY: Does the
Depart nent have any questions for M. Wl ker?

MR, BONI VELL: W don't have any questions for
M. Wl ker.

ADM NI STRATI VE LAW JUDGE GEARY: Judge Hosey, do
you have any questions?

ADM NI STRATI VE LAW JUDGE HOSEY: | don't. Thank
you.

ADM NI STRATI VE LAW JUDGE GEARY: Judge Angej a?

ADM NI STRATI VE LAW JUDGE ANGEJA: Not yet.
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ADM NI STRATI VE LAW JUDGE GEARY: Not yet?
ADM NI STRATI VE LAW JUDGE ANGEJA: It mght get
answered in the course of the proceeding.

ADM NI STRATI VE LAW JUDGE GEARY: M. Wel ker, |

have no questions. You can resunme your seat at the table.

THE WTNESS: Thank you.

MR. KAHN:. Can | ask you a question? Wuld we
have a chance to recall the witness if necessary because
M. Angeja brought up an inportant point.

ADM NI STRATI VE LAW JUDGE GEARY: Sure.

MR. KAHN:. Somet hi ng coul d cone up

ADM NI STRATI VE LAW JUDGE GEARY: You nean recal l
M. Welker to the stand?

MR KAHN:  Yes.

ADM NI STRATI VE LAW JUDGE GEARY: Sure.

MR KAHN. O M. Hile, if necessary.

ADM NI STRATI VE LAW JUDGE CGEARY: Yes.

MR KAHN: Ckay. The next witness we have is

Bridget Hile.

ADM NI STRATI VE LAW JUDGE GEARY: Rai se your right

hand, pl ease.
111
111
111
111
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BRI DGET HI LE

produced as a witness by and on behalf of the Appellant,
and having been first duly sworn by the Adm nistrative Law

Judge, was exam ned and testified as foll ows:

ADM NI STRATI VE LAW JUDGE GEARY: Thank you.
Pl ease have a seat, Ms. Hle. Wuld you just state your
full name before you take the stand and spell your [ ast
name.

THE WTNESS: It's Bridget Francis Hle, HI-L-E

ADM NI STRATI VE LAW JUDGE GEARY: Thank you. o

ahead, M. Kahn.

DI RECT EXAM NATI ON

BY MR KAHN

Q M. Hle, could you tell us where you work?

A  Santa Mnica Escrow.

Q In July and August of 2011, did you personally
prepare all escrow instructions related -- and rel ated
docunents in the letters for escrow No. 6716.5, which was
for the sale of a business known as 17th Street Cafe and
Bakery?

A Yes, | did.

Q W are the individuals you worked wth?

A You nean on this deal --
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The two individuals --
-- or in ny office?

-- for the sale of the busi ness?

> O » O

Onh, Todd Wel ker and Lenny Rosenberg.

Q So these were the two people representing the
seller and the buyer?

A Yes.

Q Wre you infornmed that M. Wl ker woul d be
formng an LLC for the purpose of purchasing and operating
t he busi ness?

A Yes.

Q What point in the process were you informed that
the LLC would be fornmed for the purpose of the business?

A The day we net, and | took their instructions.

Q So that would be on July 1st?

A Yes.

Q Gkay. Thank you. To your know edge was the
seller aware that the LLC would be fornmed for the purpose
of purchasing the business?

A Yes.

Q Can you explain why M. Welker is listed as the
buyer in the July 1st, 2011, escrow instructions? That's
Appel l ant's Exhi bit 6.

A This was a tinme of the essence escrow. Nornal

escrows take about 60 or 90 days or even nore. So we had
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to start the process i medi ately.

Q Okay. The information, though, when you prepared
these July 1st escrow instructions, did you take it from
t he purchase agreenent ?

A Yes.

Q Okay. So that's pretty nmuch the content of the
purchase agreenent. That's what you put in the escrow
i nstructions based on what you had at that tine?

A That's correct.

Q Ckay. Thank you. On July 11th were you inforned
by the parties that Snmoochie's Managenent LLC had been
formed?

A Yes.

Q On July 11th were you also infornmed that the LLC
shoul d be --

A Actually it was --

Q Okay. On July 7th were you also infornmed by the
parties that the LLC should be shown as the purchaser on
all of the related docunents, and that it woul d be
conpl eting the purchase?

A Yes.

Q So it was your understanding that the LLC woul d
be obligated under the purchase agreenent?

A Yes.

Q So did you prepare the July 7th, 2011,
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i nstruction showing the LLC as the buyer based on what the
parties told you?

A | -- 1 -- you know what, | have to see the
docunent .

Q Okay. Let ne pull that out. Hold on real quick
' m showi ng the witness what is Appellant's Exhibit 11
It's a July 7th, 2011, docunent entitled "Mdified to
Oiginal Bulk Escrow Instructions”.

Now you prepared this form correct?

A Yes.

Q And then did you also prepare which would be
Appellant's Exhibit 12. That's a one-page docunent
entitled "Instructions to Escrow Hol der."™ You prepared
t hat docunent as wel|?

A Yes.

Q On this particular docunent, did you type in
everything so M. Wl ker only had to sign it?

A Yes.

Q So where it refers to "buyer taking possession”
and naned the buyer as Snoochie's Managenent LLC, is that
based on what they told you that day?

A Yes.

ADM NI STRATI VE LAW JUDGE GEARY: Can you be nore
speci fic about where you are on the docunent, sir? Are

you on 11 or 12?
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MR KAHN. |'mon 12.

ADM NI STRATI VE LAW JUDGE GEARY: All right.

MR KAHN: Ckay. So --

MR, MCCLELLAN: Judge Geary, and what he's
referring to is the bolded portion that says "Buyers
Possession,” just under that.

ADM NI STRATI VE LAW JUDGE HOSEY: |'msorry.

Wi ch exhibit are we on?

MR MCCLELLAN. 12.

ADM NI STRATI VE LAW JUDGE GEARY: (Go ahead.
BY MR KAHN

Q Okay. So in other words you prepared these two
docunents, our Exhibit 11, which is -- which basically
expl ains that the buyer is going to take possession as of
July 11, 2011, and that you prepared this docunent as wel
all in the sane day, and that these docunents were neant
to be tied together or integrated?

A Yes.

Q Okay. So when you -- even though M. Wl ker's
nanme i s down here as buyer and he signs there, did you
nmean that the buyer was actually the LLC?

A Yes. The buyer is the LLC Can | see that?

Q Sure.

ADM NI STRATI VE LAW JUDGE GEARY: Your reference

just a mnute ago, "down there,"” you're referring to the
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bottom of Exhibit 127
MR. KAHN:. Excuse ne. First, I'mreferring to
the bottom of Exhibit 11, and | think it says "Buyer." It
has M. Wl ker's signature on that. That would be
Exhi bit 11.
ADM NI STRATI VE LAW JUDGE GEARY: (kay.
BY MR KAHN
Q So that's the question | pose to you where it
says nane and buyer and Todd signs it. But did you nean
to put the LLC?
A It actually looks Ilike it got cut off.
Q It didn't photocopy well.
A Yeah.
ADM NI STRATI VE LAW JUDGE GEARY: Do you have an
original?
MR BONIVWELL: If you | ook at Departnent's
Exhibit E, you can see the bold docunent.
MR KAHN: Yeah. There's the full docunent.
BY MR KAHN
Q Okay. You listed buyer and you typed in his nane
Todd Vel ker.
A R ght.
Q And then the next docunent prepared the sane day,
which that's Exhibit 12. It tal ks about the buyer taking

possession. It says, "Buyer's Possession." So you meant
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to refer to the LLC as the buyer in Exhibit 11?

A R ght.

Q Sane as you did 127

A Exactly. So this was typed first, and then
recogni zed, oh, forgot to put in this LLC nane.

MR, BONIVELL: I'msorry. Wat was typed first?

THE W TNESS: The nodification.

MR KAHN: It would be your Exhibit E.

MR BONI WELL: Ckay.

THE WTNESS: The nodification, that was typed
first. And then this was just a correction of ny own
docunent .

BY MR KAHN
Q Okay. So both docunents were prepared the sane

day because you were told that the LLC was now t he buyer;

correct?

A R ght.

Q Okay. Now, let's go next to -- hang on. | got
to check ny exhibit. [1'mgoing to show you what's

Appel lant's Exhibit 14. 1It's a July 12th docunent. It's
basically an assignment docunment stating that the contract
rights are being assigned to the LLC

And can you explain why you didn't prepare this
docunent on July 7th?

A | probably did. The thing is our conmputer
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automatically changes the date, and unl ess you renenber to
go up and re-change it, you know, to the actual date you
receive the information --

Q Rght. But did you actually prepare the docunent
on July 12t h?

A That's correct. | did prepare it on July 12th.

Q But is it based on everything that transpired?

A Yes.

Q Can you just explain why you didn't do it on
July 7th |ike you did the other two?

A | was probably busy.

Q Ckay. But this was all neant to apply to what
happened on July 7th; correct?

A That's correct.

Q 20117

A Yes.

Q Okay. So just to confirm Al the docunents you
made, the two July 7th docunments and the July 12th, al
t hose docunents prepared are based on what transpired and
what you were told on July 7th, 2011; correct?

A That's correct.

Q There's a couple of other docunments I'mgoing to
show you. And these are docunents that have M. Wl ker's
nane on it. One of themis the Departnent's Exhibit M

What it is, isit's a fictitious business statenent, and
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so it was filed in the [ ocal newspaper.

And what it says is that Todd Wl ker is the
purchaser of a business, and it specifies a date of
July 11th, 2011. Can you explain why this was filed in
M. Welker's nanme and not the LLC?

ADM NI STRATI VE LAW JUDGE GEARY: Well, hold on a
second. Have you established that this witness filed the
docunent ?

MR KAHN. Well, | believe --

THE WTNESS: Yes. Yes.

ADM NI STRATI VE LAW JUDGE GEARY: You did file it?

THE WTNESS: Yes. Yes.

ADM NI STRATI VE LAW JUDGE GEARY: (kay.

MR. KAHN. Good question

ADM NI STRATI VE LAW JUDGE GEARY: Thank you.

BY MR KAHN

Q Can you just explain why his nane appears as the
buyer, and it shows the date of July 11, 20117

A Robotic procedure is what 1'Il tell you.

Q \Wat does that nean?

A Based -- it's just, you know, every file we have
certain steps, and this is one of these steps. And it
doesn't mean it needs to be done right away, but | knew
that time was of the essence. So |I'm preparing ny

docunments and doing ny stuff and filed it.
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Q Let nme be nore specific. Wen you filed this and
you put this date in, was it before July 11th when you
filed the docunent?

A | actually filed the docunent on -- it should say

right here on the actual docunent itself.

Q | see an invoice date, but that's when you were
i nvoi ci ng.

A It should say -- oh, let's see.

Q Well, let ne ask you this. |Is this a m stake?

It says Todd Wl ker is the buyer.
A Yeah. This is a m stake, and | woul d have
re-filed with his LLC nane.

Q Okay. Now, the other docunent I want to show

you, it's a docunent. It's the Departnent -- CDTFA's
Exhibit Q Wat is -- it is a notice of anount that's
due. It's basically a docunent that the agency -- the tax
agency sends. And at this tine -- at that tine Board of

Equal i zat i on.

And they are responding to sonme notification you
nmust have sent to them about, business being sold. And in
there they list the buyer as Todd Wl ker. Now I notice
that this was received. I1t's dated August 4th, but it was
received into escrow on August 8th.

Now, can you explain why M. Wl ker's nanme woul d

appear on this docunent?

41

California Reporting, LLC
(510) 313-0610




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

A It's based on ny giving themall the notification
and information that the busi ness was bei ng sol d.

Q Okay. So this was --

A At the very end of it.

Q | know you gave theman earlier point of tine
before the LLC was fornmed and only Todd Wl ker was the
listed buyer at that tinme?

A Get the process going, yes.

Q So this is an outdated and obsol ete docunent --
A Yes.
Q -- in your opinion?
A Absolutely. Absolutely, yeah.
MR KAHN: Thank you. | have no further
guesti ons.
MR. MCCLELLAN: | have a couple that | would like

to add, if | may?
BY MR MCCLELLAN:

Q So as it pertains to the fictitious business nane
that was filed, which was shown to you as Exhibit M you
had nentioned that you had filed a correction --

A Yes. | filed a correction.

Q ~-- to the docunent; right?

MR, MCCLELLAN: And let the record show that is
Departnent's Exhibit L, which is the correction.

BY MR MCCLELLAN:
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Q As it relates -- as it relates to the
notification to the Board of Equalization, now CDTFA,
there was -- you had initially sent that notification to
themin the name of M. Wl ker. And you expl ained that
the LLC had not yet been forned.

But prior to receiving that notification, did you
send a letter to the agency correcting the nane that the
notification should be in the LLC?

A | would have done that, yes.

MR. MCCLELLAN: What exhibit? Where is that,
Jesse?

MR KAHN: Ckay. You nmean when the LLC is the
buyer ?

MR, MCCLELLAN: Yes. They were August 5th.

MR. KAHN:. There is an August 5th and August 8th
docunent. Let's see. Yeah, it's exhibits --

ADM NI STRATI VE LAW JUDGE GEARY: M. Mdellan,
you guys are approachi ng what should be near the end of
your direct tine.

MR MCCLELLAN: | have only one nore question.

MR KAHN. It's Exhibit 15.

MR MCCLELLAN: So taxpayer Exhibit 15 is the
letter that Ms. Hle had sent to the agency.

MR. KAHN: Let nme show it to her just to nake

sure.
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BY MR KAHN

Q In other words is this the docunent that you sent
where it shows the LLC?

A That's correct, yes.

ADM NI STRATI VE LAW JUDGE GEARY: And that's
Exhi bit 15?

MR. KAHN:. Exhibit 15. And then there was a
second letter, Exhibit 16. It's basically the same letter
that you just sent three days apart.

ADM NI STRATI VE LAW JUDGE GEARY: That's fine.

MR KAHN:  Cxay.

MR MCCLELLAN: Thank you, Ms. Hile. | think I
just have two nore questions.

BY MR MCCLELLAN:

Q So one pertains to the issuance of the ABC
license. Are you famliar with that process? Is that
sonething you're involved wth?

A Yes.

Q Okay. And is it your understanding that the ABC
license was transferred directly fromthe seller to
Smoochi e' s Managenent LLC?

A Wll, yeah. Yes.

Q Okay. And to your know edge, at any point in
time, was the liquor |icense ever transferred to

M. Wel ker as an individual ?
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A No.

Q And ny last question is the same question that |
asked M. Welker. Prior to the bills being issued, and |
beli eve 2013 or thereabouts, do you recall if there was
ever any comunication to you fromthe Board of
Equal i zati on about who the purchaser actually was?

A That's a little bit nore conplicated than a yes
or no answer. | was dealing with two issues with the
Board of Equalization. | was dealing with a successor
liability froma previous transaction, and then the new
one.

Q Ckay.

A And | had --w as constantly in contact on the
phone and e-mails, et cetera.

MR KAHN: Can | clarify. | think just so the
panel knows what you're tal king about. Wen you say
previous transaction, that is a previous owner of the
busi ness who also had a tax debt. | think their nanme was
Montana. | don't know the full nane; is that correct?

THE W TNESS: Yeah, that's correct.

BY MR MCCLELLAN:

Q And ultimately you provided themw th all of the
escrow docunents and all the docunents that you have for
t his purpose?

A Yes, | did.

45

California Reporting, LLC
(510) 313-0610




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

MR MCCLELLAN. Ckay. Geat. | don't have any
further questions.

ADM NI STRATI VE LAW JUDGE GEARY: Departnent, do
you have anything for this w tness?

MR. BONI VEELL: No, thank you. W don't have any
guesti ons.

ADM NI STRATI VE LAW JUDGE GEARY: Judge Hosey, any
guestions? Judge Angeja? | have a question, at |east
one.

THE W TNESS: Sure.

ADM NI STRATI VE LAW JUDGE GEARY: You said tine
was of the essence for this escrow.

THE W TNESS: Yes.

ADM NI STRATI VE LAW JUDGE GEARY: Wiy was that?

THE WTNESS: It was going to be a shorter than a
normal transaction. It was going to be nore of a 30-day
transaction. Well, it was going to try and be a 30-day
transaction.

But wth the successor liability fromthe
previ ous owner, that was contingency on the purchase from
Todd. And it led to sone trouble and sone del ays, and you
saw the whole -- | know you don't have the whole file.

ADM NI STRATI VE LAW JUDGE CGEARY: Your file?

THE WTNESS: OCh, no. The whole story of the

transaction that took place.
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ADM NI STRATI VE LAW JUDGE GEARY: | have what ever

the parties have given ne.

THE W TNESS: Ckay.

ADM NI STRATI VE LAW JUDGE GEARY: So it was tine

was of the essence. You nade that statenment because it
was going to be shorter than normal escrow?

THE WTNESS: Right. Right. That's correct.
The buyer will -- the seller was going to | eave. The

buyer was going to take responsibility of the business

prior to the issuance of the -- or not prior to the
i ssuance of a license -- based on successor of liability.
Todd was going to -- he was assum ng a note from

a previous successor liability. W were waiting on that
to clear, and it took forever to get a yes or no answer
fromthe BOE. Well at the tinme it was BCE

And that was -- that was the whol e prem se that

the transacti on was ki nd of based on was whet her or not he

could assune that liability or not. And --

ADM NI STRATI VE LAW JUDGE GEARY: There's a
preexi sting successor on it?

THE W TNESS: Hm hm

ADM NI STRATI VE LAW JUDGE GEARY: (kay.

THE WTNESS: That's correct.

ADM NI STRATI VE LAW JUDGE GEARY: All right.

That's ny only question. Any follow up?
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MR KAHN: Well, with your question, | don't know

if you want to ask M. Wl ker, because he did when we

di scussed the case.

ADM NI STRATI VE LAW JUDGE GEARY:
followup for this witness, M. Kahn?

MR KAHN:. No. No.

ADM NI STRATI VE LAW JUDGE GEARY:
Departnent, anything el se?

MR, BONI VEELL: No, thank you.

ADM NI STRATI VE LAW JUDGE GEARY:

Do you have any

kay.

Judges? No.

You are excused fromthe w tness stand.

THE W TNESS: Ckay.

ADM NI STRATI VE LAW JUDGE GEARY:

You have to

check with M. Kahn on whether or not you' re excused from

t he hearing room

THE WTNESS: Thank you.

ADM NI STRATI VE LAW JUDGE GEARY:
much, ma'am

No ot her wi tnesses, M. Kahn?

MR. KAHN. No. We have no nore.

ADM NI STRATI VE LAW JUDGE GEARY:
Departnent have any w tnesses?

MR, BONI VELL: W do not.

ADM NI STRATI VE LAW JUDGE GEARY:

Thank you very

kay. Does the

kay. You said

at one point you waved your opening statenent, and then

California Reporting, LLC
(510) 313-0610

48




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

you indicated you reserved. D d you want to give an
openi ng statenent at this point?

MR BONIVWELL: No, | didn't. | was just asking
if the time --

ADM NI STRATI VE LAW JUDGE GEARY: You' re addi ng
time to make your argunent. Al right.

Are you doi ng okay?

THE COURT REPORTER  Yes, sir.

ADM NI STRATI VE LAW JUDGE GEARY: We're ready for

closing argunents. Let nme ask. Wo is giving the closing

argunents.

MR MCCLELLAN: | am Jesse.

ADM NI STRATI VE LAW JUDGE GEARY: You were both
asking questions of the witness. W usually try to keep
W tness questioning to one representative for future
ref er ence.

MR MCCLELLAN:. Ckay. Thank you.

ADM NI STRATI VE LAW JUDGE GEARY: Are you going to

give both of the closing if there is a second one too?
MR MCCLELLAN: Actually, the intent was for ne

to nmake the opening and for Lucien to make the cl osing.
ADM NI STRATI VE LAW JUDGE GEARY: (kay. You can

proceed with your closing first.

111
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CLOSI NG STATEMENT

MR MCCLELLAN:. Thank you. As we've discussed
this is a successor liability case pursuant to Revenue and
Taxation Code Section 6812. A purchaser of a business nmay
be held Iiable for the unpaid tax obligation of a seller
up to the anmount of the purchase price.

Regul ation 1702 explains that liability arises
only in a case of the purchase of a business or stock of
goods under a contract providing for the paynent to the
seller of a purchase price and noney and property, or
providing the assunption of liability only to the extent
t her eof .

In other words, only if you are a purchaser
obligated to pay the purchase price or assune the debt
under contract that you nay be held |iable. Here those
el ements do not exist for Todd Wl ker as an i ndividual .
They do exist for Snoochie's Managenent LLC. And the
Departnent initially issued two liabilities; two bills for
t he successor.

They i ssued one to Snoochie's Managenent LLC, and
t hey issued one to Todd Wel ker as an individual. W agree
with the Departnent that there is a successor. The
problemis that the Departnent |anded on the wong person
as the purchaser. The Departnment never even asked

M. Wel ker who purchased the business.
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They eventual |y concluded at the appeals
conference was -- was really the first tine that it was
expressed to us that they felt M. Wl ker was the
pur chaser and not Snoochie's Managenent LLC. But a key
conmponent -- and | would say a paranount conponent to this
case is, that M. Wl ker never intended to purchase the
busi ness as an i ndivi dual .

And unli ke a sale of tangible personal property
where you have Code Section 6006 that governs transaction
6006 does not govern the purchase or sale of a business.
So we don't have a scenario where there's going to be an
accidental sale that occurs prior to the anticipated tine
or prior to the anticipated person.

As stated in the California Supreme Court case
Beatrice Conpany v. State Board of Equalization, the
determ nation of the issue of a tax liability can be as
much one of contract lawas it is as tax law. And such is
the case in this matter

The issue is who, under an agreenent with the
seller, was the purchaser that was obligated to pay the
purchase price and assune the debt. The facts in evidence
make it clear that the LLC was the person that was
obl i gated under the purchase agreenent to pay the purchase
price.

It's the party that assunes the debt. It's the
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party that signed the security agreenent to secure that
debt with the assets of the business that it owned. It's
the party that entered into a covenant not to conpete.
It's the party that was |isted on the docunents as a

pur chaser.

Ms. Hile just testified that M. Wl ker -- his
nanme was used in place of the LLC pending the issuance of
t he docunents fromthe Secretary of State. But,
ultimately, California provides a very clear guidance as
it pertains to the formation of contracts and how t hose
contracts are to be interpreted.

Civil Code Section 1550 establishes the essential
el enents of the existence of a contract, and they consi st
of the following: Parties capable of contracting their
consent, a |awful object, a sufficient cause or
consi derati on.

Civil Code Section 1565 tells us that consent
must be free you -- I'msorry -- free, nutual, and
communi cated by each to the other

Civil code Section 1580 informs us that consent
is not nutual unless the parties agree upon the sane thing
in the sane sense.

And finally, Gvil Code Section 1636 states that
a contract nust be interpreted as to give effect to the

mutual intention of the parties as it existed at the tine
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of contracting.
So in summary, the law requires that we |l ook to
the nutual intention of the parties at the tine of

contracting to determ ne the neaning of the agreenent.

And there is no dispute between the parties, the buyer and

the seller, who the purchaser was. And in this case the
purchaser was the LLC

You' ve heard testinony of Todd Wl ker, to ny
right, the managi ng nenber of the LLC, and Bridget Hile,

the escrow officer retained to facilitate the sale of a

business. And M. Wl ker testified that it was his intent

to formthe entity to purchase the business, that he has
owned several businesses in his lifetine. He has never
owned a busi ness as an i ndivi dual

M. Welker also testified that the seller was
informed of his intent to forman entity to make the
purchase of the business that he consented to hi m doing
so, and that that was done fromthe onset of the
di scussi ons and negoti ations that took place.

Ms. Hile testified that she was inforned at the

very first neeting with the seller's president, Leonard

Rosenberg and Todd Wl ker, the managi ng nmenber of the LLC,

t hat the purchase would be nmade by the LLC
She also testified that she inforned -- she was

informed that the LLC was forned, and that it should be
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clearly docunmented in the docunents prior to July 11,
2011, the date the Departnent clains the sale occurs.
Consistent with the party's intent, Exhibit 5 is a copy of
t he purchase offer, which was prepared by the seller and
identifies the purchaser as Todd Wl ker or Wholly Oaned
Affiliate.

M. Welker testified that he did not draft the
agreement. He did not have an attorney involved in the
process, but he understood the term "Wolly Omed
Affiliate" referred to the LLC that he discussed with the
seller leading up to the drafting of the docunent and
expressed the material condition to the purchase, that the
pur chaser assunme debt of the seller in the amount of
$485,000 -- it's on page 1 of the agreenent -- which
formed the majority of the purchase price.

Exhibit 8 is a copy of the July 5th, 2011
installment note for the debt of the seller, that the LLC
assunmed as required, in Section 3.05 of the purchase
agreement. The note was a condition of the sale and it
was assuned by the LLC.

Per page 3 of the July 1st, 2011, escrow
instructions states that, "Closing is conditioned on the
assunption of the debt by the buyer.” Todd Wl ker never
assunmed the debt as an individual. So by the agreenent's

own terns, the sale never could have been nmade to
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M. Wel ker as an individual .

Exhibit 7 is a copy of the July 5th, 2011
security agreenment related to the note that the LLC
assuned. And on this docunment M. Welker is also
identified as its managi ng nenber. The security agreenent
secures the debt by the assets of the business, and it
woul d have no neaning if the LLC didn't have the assets of
t he busi ness by which the debt was secured.

Exhibit 9 is a copy of California Secretary of
State docunments showi ng that the LLC was fornmed on
July 7th, 2011, prior to the transfer of the business.

Exhibit 10 is the LLC s filing with ABC
related -- dated July 7th, 2011. M. Wlker testified
that the LLC was formed for the sole purpose of buying
t hi s busi ness.

ADM NI STRATI VE LAW JUDGE GEARY: You' ve got about
two mnutes left, M. Mdellan.

MR, MCCLELLAN. Ckay. This -- if I -- if | may
have sone additional tinme, | would say | could wap this
up in probably five mnutes if |I may?

ADM NI STRATI VE LAW JUDGE GEARY: Wap it up as
qui ckly as you can.

MR MCCLELLAN:. Ckay. Thank you.

The ABC license was in fact transferred directly

fromthe seller to the LLC
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Exhibit 12 is a copy of the July 7th, 2011,
escrow i nstructions identifying the LLC as the buyer.
M. Wl ker signed it as the nmanagi ng nenber.

Exhibit 13 is a covenant not to conpete that the
seller issued to the LLC, not M. Wl ker, as of
July 11th, 2011. There would be no reason for the seller
to issue a covenant not to conpete to the LLCif it was
not in fact the purchaser. And the covenant not to
conpete with the LLC neaningless to M. Wlker if, in
fact, he was the purchaser because the LLC would not be
operating the business.

Exhibit 14 is a copy of an escrow nodification
docunment dated July 12, 2012, which confirnms the LCCis
the buyer. M. Hile testified that docunent was prepared
on that date, but all of the information in the docunent
was conveyed to her by at least July 7, 2011

In summary the evidence denonstrates the nutua
intent of the parties was for the LCC to be the buyer.
There is anple authority, literally hundreds of cases,

t hat support the notion that in order to interpret a
contract you |l ook to the nutual intention of the parties
t hrough the extent that there's anmbiguities.

There's clearly sone anbiguities here because you

have a Departnent comng to two different concl usions over

this transaction that the LLC is the purchaser or that the
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individual is the purchaser. Utinmately, they chose the
individual. W think that potentially may be influenced
by the fact that the LLC no | onger exist, and it can't
pursue it for any sort of collection.

But none-the-|ess, the docunent show that the LLC
was the purchaser. Intent of the parties is very clear in
our opinion in this case. | think to parse it in the
negative al so shines sonme light onit. Wy on earth would
the LLC be naned as the purchaser on the docunents; assune
the seller's debt, which is an expressed condition of the
sale and a condition of the close of escrow, sign a
security agreenment with the assets of the business formng
the basis of the security; receive a sign covenant not to
conpete fromthe seller; obtain an ABC |icense; and then
operate the business, recognizing fromthe very first day,
July 11, 2011, there's entries for sales in the books and
records of the business.

Al'l that is reflected on the official statenments
of the business. Al that flows through to the income tax
returns of the business. The answer is that the LLC woul d
not do that if it was not the actual purchaser.

Any anbiguities in the formof the docunents do
not serve to change or alter the undisputed intent of the
parties or the outcone of the parties's agreenent, which

is to sell the business to the LLC
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We ask that you follow the nmutual intent of the
parties as law requires, and that you rule the LLC was the
purchaser. Thank you.

ADM NI STRATI VE LAW JUDGE GEARY: Thank you.

|s the Departnent ready to do their closing?

MR BONIVELL: Yes.

ADM NI STRATI VE LAW JUDGE GEARY: You may proceed

CLOSI NG STATEMENT

MR BONI VELL: Thank you, Judge GCeary.

The Departnent is maintaining its position that
M. Welker is |liable as a successor for the unpaid sal es
and use tax liabilities of Beverly Bagels |ncorporated.

We understand that it was M. Welker's intention
for Snoochie's Managenent LLC to eventually own and
operate the business. However, the necessary steps were
not taken prior to M. Wl ker taking possession of the
business. And as a result, he becane the possessor and
successor of Beverly Bagel s.

As you're aware, pursuant to Revenue and Taxation
Code Section 6811, if any person with a sales or use tax
l[iability sells their business, their successor is
required to withhold fromthe purchase price an anount
sufficient to cover the seller's liability until the

sell er produces either a receipt fromthe Departnent
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showi ng the anount is paid, or a certificate stating that
no anmount is due.

Furthernore, under Revenue and Taxation
Code 6812, if the purchaser of a business fails to
wi thhold froma purchase price as required, that purchaser
becones personally liable for paynment of the anount
required to be withheld by that purchaser to the extent of
t he purchase price.

And as di scussed earlier, Regulation 1702
expl ai ns how the purchaser nmay be released fromthe
obligation to withhold. The purchaser can either obtain a
certificate fromthe Departnent stating that no anounts
are due fromthe predecessor, or the purchaser will be
rel eased fromthe obligation to wthhold if the purchaser
makes a witten request to the Departnent for a tax
cl earance, and the Departnent fails to respond or fails to
respond in a tinely manner.

So in this case, the only disputed fact is
whet her M. Wel ker was the purchaser of 17th Street Cafe
and Bakery, such that he should be held personally |iable
as the successor for the sales and use tax liabilities of
the seller, Beverly Bakery Incorporated because he fail ed
to withhold the anount due on the purchase price.

And in order for M. Wl ker to be the purchaser,

there nust have been a sale of the 17th Street Cafe and
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Bakery. And under Revenue and Taxati on Code 6006
Subdi vision (e), a sale includes a transacti on whereby
possession and property is transferred, but the seller
retains title as security for the paynment price.

So in other words, a business sale can occur when
t he purchaser takes possession of the property fromthe
seller, even if the seller has not transferred title, or
t he purchaser has not conpl eted naking paynents.

So al though M. Wl ker asserts it was his intent
for Snpbochie's Managenent to be the ultimte owner and
operator pursuant to the terns of the transaction and the
actions of M. Wl ker, M. Wl ker purchased the 17th
Street Cafe and Bakery when he took possession of the
busi ness on July 11th, 2011.

M. Wel ker's counsel discussed contract
interpretation, and he's correct that contracts shoul d be
interpreted to give effect to the nutual intention of the
parties. This is consistent with California Cvil Code
1636. However, M. Wl ker's counsel relies on | ans
concerning contract formation to discuss nutual consent of
the parties.

And in this case, it's not a question of contract
formation. 1t's a question of contract interpretation.
And pursuant to the civil code, the standard governi ng

contract interpretation under Section 1639 is that when a
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contract is reduced to witing, as it is in this case, the
intention of the parties is to be ascertained fromthe
witing al one when possi bl e.

And in this case, we have a contract. |It's
witten, and it's possible to ascertain the intention of
the parties. So with that in mnd, | would like to turn
to the contract at issue, and |'mgoing to be using the
exhibits, just forewarning you flipping between them

So on July 1st, 2011, M. Wl ker signed the
purchase agreenent, Departnent’'s Exhibit B and the -- what
I"'mcalling the opening escrow instruction -- Departnent's
Exhibit C M. Wl ker signed both of these docunents as
t he buyer of the 17th Street Cafe and Bakery for a total
price of $710, 000.

And | would like to point out a few inportant
ternms in these agreenents. So |ooking at Departnent's
Exhi bit B, the purchase agreenent, on page 3, line 21. It
states, "Amendnent: This agreenent nmay be anended at any
time in witing executed by seller and purchaser.™

And turning to Departnment's Exhibit C, the
openi ng escrow i nstructions on page 4 of that docunent.

At the top under the "Heading Escrow Instruction” the
second paragraph, it states, quote, "These escrow
instructions are not intended to supersede the real estate

purchase contract and receive for deposit. But to carry
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out its ternms and conditions in consunmating the purchase
and sal e, except as may be anmended or nodified by the
mutual witten instructions of the parties,” end quote.

And turning the page one nore tine in that
docunment, we are |ooking at page 4 of Exhibit C under
paragraph 3, and | apol ogize for the print but trust ne, |
read this. It says, "Amendnents counterparts |ega
advise. No notice, demand, instruction, anmendnent,
suppl enrent, or nodification of these escrow instructions
shall be of any force or effect until nmutely executed by
all parties and delivered to escrow hol der.

"Any purported oral instructions, anmendment,
suppl enent, nodification, notice or demand deposited with
escrow hol der by the parties or any of them shall be
ineffective and invalid."

So on July 1st, 2011, we know that M. Wl ker is
the main purchaser in the purchase agreenent in the escrow
docunents, and they're pursuant to the explicit terns of
t he purchase agreenent and escrow docunents. Any
nodi fication of the terns of the transaction nust be
mut el y executed by the buyer and the seller in witing.

Al'so on July 1st, M. Wl ker deposited $5,000, a
personal check, into escrow And later, on July 5th,

M. Wel ker deposited an additional $220,000 into escrow.

Those are Departnent's Exhibits Nand O And M. Wl ker's
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counsel argues that these deposits were nmade on Snoochie's
behal f and suggest they were contributions to the LLC

But first, we don't rely on the source of
paynents to determ ne the purchaser. Nothing in the
Revenue Taxation Code Section 6811 and 6812 require that
t he purchaser nust also be the person paying the purchase
price. And regardless of the source, M. Wl ker, as the
buyer, had the authority to rel ease paynents from escrow.

However, even with that in mnd, all funds
deposited into escrow cane from M. Wl ker's persona
accounts, and the majority of the funds were deposited
prior to Snoochie's existence. And docunments fromthe
time of the transaction consistently indicate that the
nmoney flowed directly fromM. Wl ker into escrow with no
relation to Snoochi e.

For exanpl e, the checks thensel ves are either
signed or omtted by M. Welker individually. Appellant's
Exhibit 17, which is the Master Settlenent Statenment, a
docunment offered by Appellant's representative of the
transaction, lists the deposits as being from Todd Wl ker
under the financial consideration while attributing other
itenms to Snobochi e's Managenent.

And Appellant's Exhibit 21, simlarly offered as
an exanple of the transaction, is the settlenent agreenent

fromthe rescission lawsuit. And it lists M. Wl ker
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under item | as having deposited an excess of $230, 000
into escrow whil e sinultaneously assigning other actions
to Snoochi e's Managenent, such as Item M

So | ooking at these docunents that M. Wl ker was
novi ng funds in and out of escrow on behalf of Snpochie,
then we woul d expect to see that novenent attributed to
Snoochie, but it is not. The reality is that M. Wl ker
handl ed cash as an individual buyer noving it fromhis
personal account into escrow and subsequently agreeing to
its rel ease.

Getting back to the terns of the contract, on
July 5th was al so discussed by M. Wl ker's counsel,
M. Wel ker executed the security agreenent and install nent
note on behal f of Snoochie. Neither of these docunents
nmut el y anmendnent the terns of the purchase agreenent and
escrow i nstructions. They nerely detail the assunption of
a debt by M. Welker on behalf of Snmpochi e Managenent as
part of the purchase price for the business.

So focusing back on the terns of the contract, on
July 7th, M. Welker and the seller did execute a nutua
witten nodification to the escrow instructions. This is
Departnent's Exhibit E. This nodification adds several
sections, including one that specifically allows the
buyer, M. Wl ker, to take possession of the business on

July 11, 2011.
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It's worth noting that this day, July 7th, is
al so the day that Snoochi e Managenent was forned. And
according to Ms. Hle, the date that she was told that
M. Welker's right to purchase the business, transferred
Smoochi e. However, Snoochie is not nentioned in the
nodi fi ed escrow i nstructions.

And as di scussed earlier, part of the terns of
the escrow, any oral instructions given to Ms. Hile are
ineffective and invalid. And M. Wl ker's counsel argues
that the July 7th instruction to escrow hol der,
Departnent's Exhibit F, nenorializes and/or reflects what
Ms. Hle was told, nanely, that M. Wl ker transfer his
rights to purchase to Snoochie on July 7th.

However, this docunent would unilaterally execute
on behal f of Snoochi e and does not contain any | anguage
indicating that M. Wl ker is assigning his rights as
purchaser. As such a copy read to alter the terns of the
purchase agreenent, because a transaction nmay only be
nodi fied by nutual witten instructions of the parties.

So the strongest evidence of the status of the
transaction on July 7th, is the unaltered purchase
agreenent and mutely executed witten escrow nodification
signed by M. Wl ker, individually permtting himto take
possession of a business on July 11th. And this docunent

contains no records to Snmoochi e Managenent.

65

California Reporting, LLC
(510) 313-0610




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

We can only surmse that the reference to
Snoochi e Managenent in the instruction, which is
Departnment's Exhibit F, is either premature or sinply an
error. Wich based on Ms. Hile's testinony, it sounds
like it may have been an error.

So that brings us in our tineline to July 11th.
So on July 11th, M. Wl ker, under the terns of the
purchase agreenent in escrow, was the naned buyer of the
17th Street Cafe and Bakery. He nmade a third deposit into
escrow of $13,000 and took possession of the business in
accordance to the terns of the escrow

On the sane date the covenant to conpete was
executed by M. Wl ker on behal f of Snoochi e Managenent.
However, this docunent while it's consistent with
M. Wl ker's stated intent that Snoochie ultimately be the
operator of the business, it does not alter the terns of
t he purchase agreenent or nodify the escrow.

So when possession of the business transferred to
M. Wl ker, the seller, Beverly Bagels, retained title as
security for M. Wl ker neeting the conditions precedent
to closing escrow And as a result, under Revenue and
Taxati on Code 6006 Subdivision (e), a sale occurred and
M. Wel ker purchases the business.

And as the purchaser, he failed to recall the

purchase price as required under Section 6811 and 6812,

66

California Reporting, LLC
(510) 313-0610




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

and, therefore, he should be held |iable as a successor
for Beverly Bagels Inc.'s unpaid liabilities.
Thank you.

ADM NI STRATI VE LAW JUDGE GEARY: Thank you.

MR, MCCLELLAN: Judge Geary, if | may nake a very

brief response just to address points and then turn it
over to M. Kahn. And then | believe ny client also has

sonme comments he'd |i ke to nmake.

ADM NI STRATI VE LAW JUDGE GEARY: You' ve got five

m nut es.

MR. MCCLELLAN: Ckay. I'll nmake --

ADM NI STRATI VE LAW JUDGE GEARY: And you're
already five mnutes behind, and it's not because the
Depart nent used excessive tine.

MR MCCLELLAN: Under st ood.

ADM NI STRATI VE LAW JUDGE GEARY: |If you can keep

your comments -- the three of you -- I'll allowit.

MR. MCCLELLAN: 1'll keep m ne probably under 60

seconds, sir.

So real quick, for the record, 6006 (b) does not

pertain to a sale of a business. It pertains to a sale of

tangi bl e personal property. Code Section 6011 and 6012
does not address a sale of a business. It simlarly
pertains back to 6006, and the code sections are defined

as used in that section.
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As it pertains to naned purchaser, M. Wl ker
clarified that the purchaser was or Wolly Omed
Affiliate, in other words, or the LLC. It was a purchase
of fer, not a purchase agreenent. C vil Code Section 1622
expressly makes oral contracts valid. And the escrow
instructions dated July 1st at page 4 of -- expressly
state that the instructions do not supersede the contract.

Wth that I'lIl turn it over to you

MR KAHN: During the tine | worked in the
Appeal s Division, | probably wote in over 700 deci sions,
and | reviewed over 5,000. Mny tines | had to deal with
cases that involved contracts. The contract said this.
The parties did that.

| had to constantly tell the other attorneys that
the tax is based on what people actually did, not what
they promsed to do. So if | agreed to sell ny car to
M. Mdellan and instead | sell it to M. Wlker, it's a
sale to M. Wl ker.

| m ght have breached ny agreenent. | mght not
have foll owed sone of the conditions that everybody agreed
to, but ultimately the tax, in this case successor
l[iability, is going to be determ ned by what the parties
di d.

So if in the agreenment there were certain ways

that things were supposed to be done, or an assignnment was
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supposed to be nade, or certain notice were supposed to be
given, if parties carried it out sonmewhat differently, you
still have to go by what the parties did.

It's only in the event that the parties have a
di sagreenent that they woul d be tal king about what the
agreenment said, and what condition sonebody broke. And
|"mgoing to sue you, and, therefore, I'mgoing to
recover.

So again, a contract is a set of prom ses. The
tax law is based on what you do.

MR BONIVELL: Are you talking to ne?

MR KAHN: Well, I'mtalking -- so in this case
we have to | ook at what they actually did. Even stating
his intent doesn't matter. The question is: Wat did the
parties do? The answer is there was a transfer of a
busi ness fromthe seller to the LLC. That's clear in the
escrow paperwork. And even the escrow paperwork can't put
conditions on the parties that they -- if they don't
follow these conditions, but the parties agree on it, they
just wai ve those conditions.

This is comon. This happens every day. There's
not hi ng new here. And basically, what the Departnent is
trying to do is take a | ook at the agreenent and hold the
parties to whatever they said in the agreenent, when they

have every right to waive those conditions, and we | ook
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ultimately to what they did.

So if a party -- the parties agreed to sell it to
the LLC, which they did, you can't say the sale never
happened because that's not what the agreenent said. And
you' ve had testinony that the LLC was going to be the
i ntended purchaser. The LLC was the purchaser. The
escrow docunment shows us that.

As far as the down paynent, every single LLC or
corporation has to have its initial funding sonehow If
sonmebody nerely contributes cash on behalf of a commencing
corporation or LLC, it can either do a loan or it can be a
contribution. But nerely making paynment out of your
personal bank account does not nean that you're the
purchaser. 1t doesn't change the dynam cs. O herw se
nobody coul d ever fund another entity such as an LLC
corporation and not be held personally liable if sonething
goes w ong.

So there's nothing unusual about this. The
Departnment knows that this is nornmal, and it just happens
every day. So nost of the evidence that they have here
that the Departnent is relying on, this is evidence
show ng M. Welker's nanme at an earlier point in tinme when
he hadn't forned the LLC

The paperwork did not catch up with the reality

of what finally happened when the LLC was fornmed. And you
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can't rely on paperwork which is known to be inaccurate
and outdated or just wong. And this is what the
Departnment is basing it on.

And so I'd like to quickly go over the exhibits
that they have. They have -- he hasn't made any nention
of it, but you got the June 30th --

ADM NI STRATI VE LAW JUDGE CGEARY: Do you want to
| eave any tinme for M. Wl ker to make a comment ?

MR. WELKER: Yeah. | just wanted to say one
thing. The initial docunent that they keep referring to
as the purchase agreenent was only a purchase offer. It
was the outline of what was expected to be the terns of
the deal. There's an indemification clause in here.
There's all kinds of protection for ne.

And when they refer to this purchase offer as the
purchase agreenent, and they keep saying it says, "Todd
Wl ker was the purchaser,” well they keep skipping right
over the part where it says, "O H's Wolly Owned
Affiliate."

So it wasn't that Todd Wl ker was the purchaser
according to the purchase agreenent. Todd Wl ker or Hi s
Wholly Owmed Affiliate agreed to buy Beverly Bagel s under
t hese conditions set forth in the purchase offer.

So when they keep saying Todd Wl ker was al ready

a purchaser in the July 1st agreenent, that's not true,
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and that's not fair. And it's not fair to | eave out the
line that says "O Hs Wiwolly Owmed Affiliate" just to

make their case.

ADM NI STRATI VE LAW JUDGE GEARY: Do a quick wap

up.

MR KAHN: Really, what we have here is to be a
successor, you have -- nust purchase a business or stock
of goods. It's the seller and the buyer that nake that
determ nation. |f CDTFA seeks to hold soneone |liable as
purchaser, there has to be docunentary evidence to prove
that there was in fact -- that they were in fact the
pur chaser of a business.

Al'l the relevant escrow docunment show that the
sal e of the business was to the LLC, not to M. Welker.
There are no docunents showing any ultinate sale to
M. Welker. Accordingly, there is sinply no | egal basis

to hold himliable under the facts of this case.

a

And since he did what he had a legal right to do,

you cannot hold himliable just sinply because the
paperwork was -- sonme of it was outdated. It was |ess
than perfect. They didn't follow the conditions in the
contract to a T, none of that matters.

Utimtely, you have to | ook at whether he
purchased the business or not, there's just not evidence

t hat happened. And the agency can't seek to hold him
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liable just sinply because they want sonebody to pay this
l[iability. [It's not a basis. There has to be a
purchaser. He has to have nmade the purchase, and there
has to be docunentary evidence of that. And all the
docunent ary evi dence shows the LLC

ADM NI STRATI VE LAW JUDGE GEARY: Thank you,

M. Kahn.

This concludes the hearing. OCh, excuse ne. Yes,
Judge Angej a.

ADM NI STRATI VE LAW JUDGE ANGEJA: So | did have
one questi on.

MR KAHN:  Yes.

ADM NI STRATI VE LAW JUDGE ANGEJA: | understand
the argunent that he wasn't a purchaser, but who is
saying -- and | haven't heard addressed -- is -- and
pl ease explain. He's not a purchaser. How does he have
standing to be a plaintiff in a lawsuit and receive
$75,000 in that settlement? And nmy related question is
what did Snmoochie's receive in that settlenent?

MR MCCLELLAN: So I'll address that, and then
you can fill in any gaps that | have.

Utimately, he was the real party and interest at
the tinme of the lawsuit. The LLC was essentially not
recogni zed as not going forward. He retained an attorney

to handle the lawsuit. He |ooked at the documents of the
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lawsuit as the facts are explained in the settl enment
agreenent, they're consistent with everything we've just
provi ded.

ADM NI STRATI VE LAW JUDGE ANGEJA: W don't have
t hose proceedings in the record do we? Just the
resci ssion statement that was referred to?

MR MCCLELLAN: They are. W submitted the
settl ement docunents for the lawsuit as an exhibit.

MR KAHN. It's Exhibit 21.

ADM NI STRATI VE LAW JUDGE GEARY: (kay.

MR KAHN:. On the first page it basically gives
sequence of events that occurred, and it spells out that
the LLC nmade the purchase and various other things.

MR, MCCLELLAN: And ultimately what happens a
year and a half later as it pertains to filing a |lawsuit,
arguably is not relevant. |If the attorney filed the suit
in the wong nane, then that perhaps could have been a
notion for the defendant to nake.

ADM NI STRATI VE LAW JUDGE ANGEJA: | understand.
But the argunent that you're quoting Beatrice, was that
he's not a party of interest. So it just occurred to ne,
how does he appear as a party of interest as a plaintiff

inalawuit?

a

MR. MCCLELLAN: Yes. And to clarify nmy citation

to Beatrice, | cited for the proposition only that
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contract |aw can be every bit of inportant in making the
right decision, the comng to the truth of the matter as
tax law. Not that Beatrice is on point to this case,
because | don't think that it is.

MR. KAHN:. Just real quick, just to continue to
answer your question. Exhibit 21, the first page, it
basically recites the LLC was the purchaser of the
business. And if you ook to the |ast page -- last two
pages actually where people have signed. They have a spot
where Todd signs individually, and then it al so nentions
Snoochi e's Managenent. It's the second to the |ast page
of this exhibit.

So the information is there. It wasn't -- he
wasn't suing. He may have been the naned plaintiff. It's
just the way that the case was plead. But it fully
mentions what happened and how the LLC was the purchaser
and the LLC is part of the settlenent agreenent.

ADM NI STRATI VE LAW JUDGE ANGEJA: All right.
have no nore questions.

MR. WELKER: To answer your questions about what
the funds were used for, they were used for legal bills
and payi ng vendors at Snoochi e's Managenent.

ADM NI STRATI VE LAW JUDGE GEARY: All right.
Anyt hi ng el se?

This concludes the hearing. |1'mclosing the
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record now As | indicated in ny earlier conments,

100 days we'll issue a witten decision, and we'll
copies to the parties and their representatives.
you very much for com ng

(Proceedi ngs adjourned at 12:29)

send

Thank

W t hin
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|, Lynne M Al onzo, Hearing Reporter in and for
the State of California, do hereby certify:

That the foregoing transcript of proceedi ngs was
taken before ne at the tine and place set forth, that the
testi nony and proceedi ngs were reported stenographically
by me and later transcribed by conputer-aided
transcription under ny direction and supervision, that the
foregoing is a true record of the testinony and
proceedi ngs taken at that tine.

| further certify that | amin no way interested
in the outcone of said action

| have hereunto subscribed ny nane this 27th day

of Decenber, 2018.

ERNALYN M ALONZO
HEARI NG REPORTER
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