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Los Angeles, California; Thursday, February 21, 2019
1:21 p.m

ADM NI STRATI VE LAW JUDGE DANG  Good afternoon, everyone.
Vel come to the Ofice of Tax Appeals. W are opening the record
of the appeal of Joseph M chael, Case 18010927, and this hearing
I's being convened in Los Angeles. Today's date is February 21,
2019. The tinme is 1:21 p.m Today's case is heard by a panel
of three judges, we will all participate actively in rendering
t he decision, however, for purposes of conducting this hearing,
| will be the lead judge. M nane is Nguyen Dang. Also with
the panel today is Judge Sara Hosey and Judge Kenneth Gast.

At this tine, will the parties, please, introduce
t hensel ves for the record, beginning with Appellant.

MR, M CHAEL: Joseph Mchael, | amthe taxpayer.

MR. ROSENKRANZ: Paul Rosenkranz, CPA and representative.

MR, SALEH POUR: Sassan Sal ehi pour, technical engineer for
the project.

ADM NI STRATI VE LAW JUDCE DANG  Thank you. Wuld you
pl ease, spell your |ast nane.

MR, SALEH POUR: S-A-L-E-HI1-P-OUR

ADM NI STRATI VE LAW JUDCE DANG  Coul d you, please, let ne
know i f |'"m pronouncing it correctly.

MR. SALEH POUR: That's close, but you can say it however.
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ADM NI STRATI VE LAWJUDCGE DANG I'Il try ny best.

Franchi se Tax Board.

MR. HUNTER: David Hunter on behalf of the Franchise Tax
Boar d.

MR IMMORDING: Ciro Imordino on behalf of the Franchise
Tax Boar d.

ADM NI STRATI VE LAW JUDGE DANG  Thank you so nuch

The issue | have today is whether Appellant has established
that 2009 is the proper year to claimhis casualty |oss
deduction, and if so, in what anount.

Does that sound correct?

MR, ROSENKRANZ: Yes, it does.

MR. HUNTER:  Yes, it does.

ADM NI STRATI VE LAW JUDGE DANG Prior to the hearing today,
the parties indicated they wish to submt as evidence in this
case the exhibits that were previously attached to their briefs.
The O fice of Tax Appeal conmbined it into a PDF electronic file,
hopefully sent to you.

Did you receive that file?

MR, ROSENKRANZ: | did.

ADM NI STRATI VE LAW JUDGE DANG Thank you. Did you have a
chance to review that file?

MR, ROSENKRANZ: | did. It seenms in good order.

ADM NI STRATI VE LAW JUDGE DANG  Any objections to that

being admtted into the record?
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MR. ROSENKRANZ: | do not.
ADM NI STRATI VE LAW JUDGE DANG M. Hunter, sanme question.
MR, HUNTER: We've received it; we have no objections.
ADM NI STRATI VE LAW JUDCGE DANG  Thank you very much. Wth
that being said, this file will now be admtted into the record.
(Franchi se Tax Board's Exhibits were received
in evidence by the Adm nistrative Law Judge.)
(Appel l ant' s Exhibits were received in evidence
by the Adm nistrative Law Judge.)
ADM NI STRATI VE LAW JUDCE DANG Before we begin with the
presentations, | would Iike to place M. Mchael and

M. Sal ehi pour under oath. Please, raise your right hand.

JOSEPH M CHAEL,
called as a wtness and having been first duly sworn by the

Adm ni strative Law Judge, was exam ned and testified as foll ows:

MR. M CHAEL: | do.

SASSAN SALEH POUR,
called as a witness, and having been first duly sworn by the

Adm ni strative Law Judge, was exam ned and testified as foll ows:

MR. SALEH POUR: | do.
ADM NI STRATI VE LAW JUDGE DANG  You may be seated.
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Are you ready to begin with your opening argunents, you
w || have 20 m nutes.

MR, ROSENKRANZ: Thank you. As you said, there's two
i ssues, the year of |oss, the Franchise Tax Board asserts it's
2007 when M. Mchael's insurance claimis denied, and we
believe it is 2009 when the extent of the loss was finally
determ ned. The second point, as you noted, is the amount of
| o0ss. We believe the anount we clainmed is correct and, in fact,
actually low W believe it did not include inprovenents to the
property as the Franchise Tax Board asserts.

Regarding the year of loss. Los Angeles County experienced
severe rain stornms during the winter of 2004 and 2005.

According to the National Cceanic and At nospheric

Adm ni stration, Los Angeles received 33.87 inches of rain for
the 12 months ending March 1, 2005, the wettest period on record
for 115 years, and nore than three tines the average rainfall in
Los Angel es.

On February 21, 2005, coincidentally, 14 years ago today,
an oak tree fell on the rear hillside of M. Mchael's residence
on Casiano Road in West Los Angles. This was the first sign of
trouble on the hillside. Initially, M. Mchael was advised by
a consultant, Vincent Dyer, that restoring a wood retaining wall
near the site of the tree would renedy the hillside problem
This work to restore the old wood retaining wall began in 2007

and was conpleted in 2008 at a cost of $41, 863. 00.
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M. Mchael submtted a claimfor reinbursement for this
work with his insurance conpany, State Farm State Farm denied
the request because the insurance policy excluded damage for
land instability, earth nmovenent, and subsurface water. It is
t he Franchi se Tax Board's position, as we understand it, that
this insurance denial established 2007 as the year of |oss.

The problemwi th the Franchi se Tax Board's position is that
the damage was not limted to the area i mediately surrounding
the tree. The entire rear hillside was damaged by the heavy
rains and it took until 2009 to determne this. The tree
falling was really just a synptomof what turned out to be a
very | arge probl em

The action of Los Angel es County Departnent of Building and
Safety supports our belief. LADBS -- the initials -- issued
orders to conply in 2005 and '06 to repair the hillside, and
they also issued a certificate of substandard property in
Sept enber 2006.

The LADBS rejected the restored wood retaining wall as
insufficient to cure this slope problemand, in fact, required
that it be denolished. The fallen tree was an easily visible
sign of slippage because the majority of the hillside was
covered by heavy foliage making it inpossible to see the damage
that occurred to the entire hillside fromthe record setting
rains in 2004 and ' 05.

As part of that, M. Sal ehipour will present some pictures
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that wll depict the hillsides, they're included in the exhibit.
The taxpayer first hired the geol ogical consulting firm Muntain
Ceol ogy, and the engineering firmCal West, to determ ne what
wor k was needed to overcone the LADBS s rejection of the wood
retaining wall as a fix for the rear slope. Muntain CGeol ogy
and Cal West recommended to construct concrete pylons in the
area surrounding the falling tree to cure the problem

Permits for this work, however, were never issued by the
City because this repair was al so deened i nadequate. Mbountain
and Cal West did not do enough investigation to determ ne the
extent of the hillside slippage and because of this the
recommended repairs were limted to the area imedi ately
surrounding the tree. So Sangeo Sciences was then hired and
determ ned, and after two years of testing and nunerous
correspondences with the LADBS, that the entire hillside had
been danaged by the rains, and hence, their reconmend repair
addressed the entire rear slope.

There's extensive docunentation in the exhibits of the work
that was done, so I'mnot going to go into that detail unless
you request it. The LADBS issued their geology and soils report
approval letter on February 9, 2009, eight nonths later on
Cct ober 21, 2009, after five additional geotechnical reports
were issued, the final building permt was granted by the LADBS.

We have cited cases, specifically, Bailey v. Conm ssioner,

an U.S. v. Barrett, that we believe support our position that
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2009 was the proper year of |oss because this is when the full
extent of the damage was determned. A particular note is the
U S Tax Court's decision in Bailey; this was al so a case of
soi|l slippage and the issue was al so the proper year of |oss.

In supporting the taxpayer's position, the taxpayer, citing
anot her case, Boeheimv. Conm ssioner, said that determ nation
of the year the | oss was sustained requires a practical, not a
| egal , approach, the facts and circunstances of the individual
case nust be consi dered.

It went on to say in cases involving soil novenent,
assigning the preci se nonent when damages occurred nmay be nore
difficult. The Franchise Tax Board states our reliance on
Bail ey and Barrett cases are msplaced. They claimBailey is
wrong because, quote, "In this case, Appellant's clained |oss
are for renedial repairs and strengthening the slope as well as
for unrelated construction of substantial inprovenments,” end
quot e.

The Franchise Tax Board criticized our reliance on Barrett
by stating, quote, "The Barrett case is readily distinguishable
fromthis case because the damage to the Casiano property caused
as aresult of the fallen tree was neither |atent nor uncertain.
To the contrary, the extent of the damage caused by the fallen
tree was known i medi ately after the stormin February 2005;
however, as the insurance claimwas not resolved until 2007,

Appel l ant's casualty | oss was not closed and conpleted until
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2007," end quote.

The statenment that the extent of the damage caused by the
fallen oak tree immediately after the February 2005 stormis
unsupportabl e based on the evidence in this case. There is a
cl ear body of evidence that the entire hillside was damaged by
the heavy rains, not just the area i medi ately surrounding the
oak tree. The principle and unstated in the Bailey and Barrett
cases for not claimng a casualty loss until the extent of the
| oss can determ ne we should be the bellwether for the
taxpayer's claim W ask that you follow Bailey and use a
practical approach in evaluating the evidence we previously
admtted and in the testinony you will hear today.

Regardi ng the second issue, the anmount of l[oss. The
t axpayer used the Cost of Repairs nmethods to quantify his |oss,
whi ch is an acceptabl e net hod under Treasury Regul ations Section
1.165-7. W have repeatedly explained and provided records that
show the taxpayer segregated the cost to restore the hillside to
Its original condition fromthe cost to inprove the property by
construction of a |arge gane room

Bui | di ng of the game room was done solely to obtain the
financing for the hillside repair because due to the certificate
of substandard property placed in 2006 by the LADBS, it was
| npossi ble to finance the property. The total incurred to
repair the hillside only was $794, 793. 00.

When the 2009 return was filed, the |loss clai ned based on
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information available at that time was $590,174.00. Adnittedly,
the distinction between cost incurred to restore a property to
its pre-casualty | oss condition versus cost to inprove a
property is an inprecise determnation. Courts have struggl ed
wth this distinction in nmany casualty | oss cases. The facts
and circunstances of each case nmust be evaluated as noted in the
af orementi oned Bail ey case.

In the present case involving the soil slippage, either you
have a stable hillside or you do not. M. Mchael purchased the
house on March 4, 2004. And particularly, because he is an
experi enced real estate devel oper, had there been any indication
that the rear slope was slipping at that tinme, he would have had
it tested before closing escrow. The tree falling, as
previously mentioned, alerted M. Mchael that a problem
exi sted, the scope of which took four years to determ ne.

Much of the repair work was done underground, and the
stripping of all vegetation and trees on the hillside degraded
the esthetics of the rear yard. Wen the work was conpl eted, he
had a sl ope that was conparable to what his nei ghbors had and
what he had prior to the rains.

If you take an extrenely conservative position and one that
we don't agree with, but view the $214,973.00 he paid to the
general contractor for construction of concrete pylons as an
i nprovenent, this still |eaves a substantial casualty loss to

I nvestigate the problem and renove and re-conpact the soi
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required to restore the hillside to its pre-casualty |oss
condi tion.

We offered strictly as corroborating support to the
casualty loss claim the Los Angeles County Tax Assessor's
O fice reduction in the property's assessed val ue by $541, 140. 00
for the 2009 tax year, which is a 39 percent decline in the
assessed val ue.

The reassessnent was a result of M. M chael submtting an
application for changed assessnment in 2009/2010 for a calamty
reassessnent due to slope failure. A 39 percent drop for a hone
inthe hills Wst Los Angeles is a far greater job that can be
attributed to the decline in the real estate market in years
2007 and 2008.

Again, we are not basing our |oss on the Assessor's Ofice
decline in value, we sinply offer it as third-party evidence
that the property suffered a decline in value due to the
slippage of the entire rear hillside. W do acknow edge t hat
under the Cost of Repair nethods, all costs nust be paid by the
time the tax return is filed.

Not all costs, however, we're paid when the 2009 return was
filed on extension in Cctober of 2010, and because of this, we
did file a protective claimfor refund for future years to
report the | oss when everything was paid. Everything was paid
by 2011. So that is our summary of, | think, the over 1,400

pages of evidence on the exhibits what we felt were the high
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points. And next, we'd like to turn it over to our expert to
discuss a little bit nore what was done on the entire hillside,
which | failed to nention, was about 15,000 square feet.

ADM NI STRATI VE LAW JUDGE DANG Thank you, M. Rosenkranz.

Franchi se Tax Board, would you like to begin with your
openi ng?

MR. HUNTER: Thank you. Good afternoon. This is a
casualty |l oss case. In 2004, Appellant purchased a hone with
several wood retaining walls on the rear slope of the property.
The evi dence shows that the slope had | ast been graded in 1963.
In 2005, after a heavy rain storm the wood wall failed and the
Appel | ant was subsequently ordered by the City of Los Angeles to
elimnate the slope failure. This called for Appellant to nake
I nprovenents to his hillside.

First, Appellant rebuilt a wood retaining wall to replace
the one that existed before. He just said it cost $41, 800. 00.
In casualty | oss cases, the year of loss is a threshold issue.
It's a big deal. The loss generally can only be deducted during
the proper year, and if the proper year is not before year,
there is no need to address the nerits of the clained casualty
| oss redirection. |If the taxpayer suffers a casualty, and a
claimfor reinbursenent exists with respect to the casualty, and
It becones clear that there's no reasonabl e prospect of
recovery, the casualty | oss deduction can only be claimed in the

year it's ascertained wth reasonable certainly whether or not
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such rei nbursenment will be received.

In 2007, Appellant was notified by his insurance conpany
that he would not be conpensated for his cost to restore the
wood retaining wall, the wood retaining wall that existed when
he bought the house. This fixed the year of |oss for tax
pur poses of 2007, and Appellant's cost to replace this wood
retaining wall was $41,000.00. Because Appellant did not report
this casualty loss in the proper tax year 2007, the work on the
wal | was conpleted in 2008, plenty of tinme to amend that 2007
return, Respondent's action nust be sustained on this basis
al one.

Additionally, instead of stopping at the $41,000.00 cost to
replace the wood retaining wall that existed on the property
pre-casualty when he bought it, and in 2005 when we had this
rain storm the rain stormthat was referred to, Appellant also
i ncl uded costs in calculating the casualty | oss deduction to
make substantial constructional inprovenents to the slope,
constructed a retaining wall along the east of the hillside,
constructed another retaining wall or brick wall at the entire
rear of the property, constructed foundation support for a fully
encl osed recreation roomconplete with a concrete sports deck.

These structures, they cane to light -- they were
constructed, and you need support for these structures and
that's how these were done. None of this even existed when the

Appel | ant purchased the property in 2004, or the day before this
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rain stormtook place. Sinply put, you can't |ose what you
never had. Appellant claimed a casualty loss in 2009, which is
not only the incorrect year and independently disposes of this
appeal , but in the anount of $590,000.00, which is far, far
beyond the cost to replace the wood retaining wall that existed
prior to the rain storm \Wether the City of Los Angel es
ordered the Appellant to do the inprovenents or not, they are

| nprovenents that do nore than restore the property to its
pre-casualty state and nondeducti bl e capital expenditures.

As we hear the testinmony in this case, | want this panel to
keep two concepts in mnd. W are dealing with Internal Revenue
Code Section 165, in a casualty loss. That is neant to
conpensate the taxpayer for a |loss of property in which they had
a prior basis in that they paid for before that existed and
that's deductible during the year, the proper year of |oss,
anything else is an inprovenent that adds to the taxpayer's tax
basi s.

When you take a casualty | oss deduction under 165, the
first thing that taxpayers are advised to do is get an
eval uation and appraisal by soneone that's certified, so you can
val ue the decline of the property imediately and after the |oss
took place. That didn't happen here. So when a taxpayer
reverts to the Cost of Repair nethod, you have to play by the
rules. You cannot deduct anything that inproves the property or

gi ves you sonething that was not there before.
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So I'll say this, I'mnot adding anything to the |egal
anal ysis, but it really should be seen as a Cost to Repl ace
met hod because if you had sonething before you lose it due to a
sudden and unexpected event, then the Cost of Repair nethod is
repl aci ng what you had before, not a Cost to Upgrade nethod.
It's not a cost to upgrade the hillside slope from 1963 Buil di ng
Code to 2007 Building Code nethod, it's a nmethod in which you
cal cul ate the dimnution and the fair nmarket val ue.

Al so, gradual hillside slippage, anything that's been going
on for years, is not a sudden and unexpected event. One day you
have a wood retaining wall and the next day you don't, that's
pretty sudden, but not a 40-year tine frane.

Saying all of that, Respondent is correct in disallow ng
the Appellants claimof casualty of |oss because, A it was
clainmed in the inproper year in 2009, and two, it is based on
costs Appellant incurred to construct substantial inprovenents
to his property. These inprovenments are capitalized and added
to his tax basis. Thank you.

ADM NI STRATI VE LAW JUDGE DANG Thank you, M. Hunter.

Appel l ant, M. Mchael, | believe you will be going first.
[t's up to you.

MR. SALEH POUR:  Good afternoon.

ADM NI STRATI VE LAW JUDGE DANG  Good afternoon

MR, SALEH POUR: \When | stepped into this project as a

consul tant, |'m supposed to provide recommendations for the
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Departnment of Building and Safety G ading Division, that they
can approve, nunber one; and nunber two, when it's approved,
when it's inplenmented, they can renove the substandard tag that
t he house, the property received. So | was hired to follow the
repair process and provide different steps for the Departnent of
Bui | ding and Safety G ading Division.

The first things that nmy conmpany did, we explored the
extent of the failure, the falling tree was just a synptom The
area -- | included sone aerial photos that you nust have in your
records that shows the property in 2004/ 2005 and several years
in arow, and you can see that before this rain storm the slope
was conpletely covered with trees and shrubs and it was very
difficult to even wal k on the sl ope.

The first thing | did, I went and | ooked at the extent of
the slippage and the slope failure. The Departnent insisted on

that, that's their job. Wen | say "Departnent," the Departnment
of Grading Division of Building and Safety. W did several
I nvestigations to determne the extent of the failure because
our job is to get rid of and correct the failure before the
owner can get the substandard tag on his property renoved. That
took a while. | believe we submitted at |east five
I nvestigative reports to the Departnent.

Eventual | y, we received the approval, and that approval
requires certain steps to be taken. You cannot |eave -- you

cannot bring the slope back to its original condition if the
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original condition doesn't neet the code. They sinply don't
allow you to go forward. You cannot do it unless you follow
certain steps, and that's what we did. Eventually, we got an
approval fromthe Departnment and we provided the approval to the
structural engineer and cane up with set of plans and the plans
were i nmplenented and the City finally renoved the substandard
tag fromthe house. Now, fromthe property.

If there are any nore detailed questions, | will be nore
than happy to answer, but that was a qui ck synopsis.

ADM NI STRATI VE LAW JUDGE DANG  Thank you, M. Sal ehi pour.
WI | that conclude your testinmony for today?

MR SALEH POUR:  Yes.

ADM NI STRATI VE LAW JUDGE DANG  Franchi se Tax Board, do you
have any questions for M. Sal ehipour?

MR. HUNTER: | have a couple of questions.

ADM NI STRATI VE LAW JUDCGE DANG Pl ease, proceed.

M. Salehipour, is it correct that you were retained by

Appel lant to inspect this subject property at issue in this

case?
MR SALEH POUR  Yes.
MR. HUNTER: Wen were you retained?
MR, SALEH POUR:  2008.

MR. HUNTER: Ckay. Did you review any reports in terns of
perform ng your analysis and preparing your report?

MR. SALEH POUR:  Yes, | did.
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MR. HUNTER: Do you recall the date of the earliest report
that you reviewed in conpiling your report?

MR. SALEH POUR  Yes.

MR, HUNTER: How early was that?

MR, SALEH POUR: They were before ny invol venent, but | do

not nenorize the exact dates.

MR. HUNTER: Did you have occasion to visit the property at

issue in this case in 2004 when Appel |l ant purchased the house?

MR SALEH POUR:  No.

MR. HUNTER: Did you have the opportunity to inspect the
property before this rain stormtook place in 2005?

MR SALEH POUR:  No.

MR. HUNTER: Were you there after it stopped raining after
this rain stormin 20057

MR SALEH POUR:  No.

MR. HUNTER: | don't have any further questions.

ADM NI STRATI VE LAW JUDGE DANG Thank you, M. Hunter.

Panel nenbers, Judge Hosey, do you have any questions?

ADM NI STRATI VE LAW JUDGE HOSEY:  No.

MR, HUNTER  Judge Gast?

ADM NI STRATI VE LAW JUDCGE GAST: | just have one questi on.

You said you were retained in 2008 and you | ooked at a
prior report that was done by the City.

MR, SALEHI POUR: Yes. | amobligated to review all the

previous reports and either | concur with the findings or not.
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We have to put that witing to the Gty, to the G ading
Division, to tell themthat we agree with everything or there
are itens that we do not agree with. In order to do that, we
have to do sone limted investigation in addition to the work
that we reviewed. And after that, we come up w th another
report, we submt it to the Departnent, and they can reviewit,
accept it, or they can ask nore questions.

ADM NI STRATI VE LAW JUDCE GAST: Ckay. So your role is to
basically figure out the extent of the damage, in ternms of how
torepair it?

MR, SALEHI POUR: That is correct. A little nore than that.
First, my role was to review the existing docunents, then |
shoul d either agree or disagree with them And then if |
di sagree with them | have to give a reason why, and then | have
to issue a report to the City, to the Departnent, and they can,
at the time, review ny reports. They have the option of
accepting it or asking nore questions, and that's what they did.

ADM NI STRATI VE LAW JUDCGE GAST: Ckay. No further
questi ons.

ADM NI STRATI VE LAW JUDCE DANG Ckay. | don't have any
questions either.

M. Mchael, if you' re ready?

MR MCHAEL: |If I could just explain a bit of the
background, | think it would be hel pful because | think this is

a very sinple issue that is sonmewhat confused because the
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Franchi se Tax Board's |ack of physically being to the property
and experiencing what | actually experienced.

So | purchased a property in 2004 and it's 22,000 square
feet of land area, 7,000 square feet flat, the remaining 15,000
square feet is on a slope. The slope, fromthe flat part to the
| ower portion of the parcel, there's a 70-foot drop. It's nore
than a seven-story building, so it's very steep. It was heavily
covered with trees, nultiple oak trees, and protected trees and
that's howit was. |t was not really usable because it was
heavily sl oped.

So less than a year later, February 21, 2005, an oak tree
fell. The oak tree falling, the roots -- basically, it toppled.
The area when the roots -- when it toppled, the area of the
hillside that it took wth it was roughly five feet by five
feet, or seven feet by seven feet nmaxi num where the roots of
that oak tree were. And in front of the oak tree was two sets
of retaining walls that were three feet high nade out of
railroad ties.

So as the tree fell down, the three-foot retaining walls
that were made of railroad ties -- and | have pictures -- it
fell and made those drop. So yes, | reported this to State
Farm but if you ook at the State Farmresponse, it
specifically is to the February 21 tree failure claim not of
the entire hillside that they deni ed.

The area that was danmaged, again, was 49 square feet at the
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max, wWith restoring the retaining walls that existed, the wood
retaining walls. Wat eventually happened, and it took until
2009 when the permt was issued, they did not nake nme restore
the area in question, which is about 49 square feet, 50 square
feet in area, they made ne restore 15,000 square feet, my entire
slope, the entire downhill slope that was 70 feet of the drop
had it be restored.

| heard the gentleman from Franchi se Tax Board said |'ve
| nproved, and there's no such thing as inproving, it's either

you have a condition that is called "Slope failure,” where they
recorded a certificate on nmy property. It's a natter of public
record that this property has a slope failure and it's recorded
and/or, when it's restored, they record another docunent that
this is corrected.

That recordation did not take place, | could not get it off
ny property. You could not finance it, you cannot sell it, you
could not do anything with this recorded on your property, until
the work that was done, based on the 2009 permt, which is when
the Gty finally got their arms around it, based on
M. Sal ehipour's reports, as forcing nme to restore the entire
hillside. They nmade ne export all the, basically, hillside and
I nport new dirt and re-conpact it. And the process, if you can
| magi ne, you cannot just do sonething like this just like that

because there's a house -- the street right below -- there's

Casi ano on the top, 70 feet of drop, then there's 70 feet that
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continues to the next street, Mraga, there's 140 feet of drop
of this entire hillside, so they make you protect your
surroundi ng homes by shoring it, then they make you renove the
dirt and then they nake you restore it. GCkay. It's a very
conpl i cated, extensive project that cannot happen just Iike

t hat .

And as a process -- the Franchise Tax Board is correct,
they made ne put caissons that went 40 feet in depth underground
to the bedrock protecting, several portions of this hillside, in
order to stabilize it. So this was not known until -- because
the area that | claimed, which State Farm denied was 49 feet,
and restoring the wood retaining wall, which | did put in and
t hey made ne denolish them afterwards because they did not
accept the repair, was the entire hillside at a cost of over
$700, 000. 00.

And 1'd like to make anot her inportant distinction because
the gentleman -- | apologize. | did not hear your nane
properly.

MR HUNTER  Hunter.

MR M CHAEL: He said that | have inproved ny property, and
| should not have been allowed -- what existed and what did not
exist -- but there were two separate spreadsheets presented to
t he Franchi se Tax Board, one totaled $700-plus thousand doll ars,
which is slope failure, all these retaining walls,

| nport/export, consulting fees, whatever | did, and the other,
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the game room that was a force majeure nethod because | coul d
not get any bank or any lender to finance the repair of ny slope
because of the certificate of slope failure, | tried. Nobody
woul d give ne noney to do this job. The only way | could --
because concrete underground is not worth anything to the next
buyer, all | have acconplished by doing this restoration job is
| nmade the property equal to the two homes next to ne.

After restoring it, I'min no better position because those
homes on both sides of nme, they never failed. They never had
slope failure, so | was only able to restore it to my nei ghbors'
levels. So in order to get ny financing, as a result of these
cai ssons, rows of caissons, the City nmade nme -- and they're
pictures that are part of the --

ADM NI STRATI VE LAW JUDGE DANG  Just to make sure we are
| ooki ng at these pictures correctly, the slope is declined
towards the property?

MR. M CHAEL: No.

ADM NI STRATI VE LAW JUDCE DANG It's going away, and then
there's a 70-foot drop and then there's that street at the
bot t om

MR. M CHAEL: No, there's a residence. The residence on
Moraga has a 70-foot slope going up to where ny property line so
they go 70 feet uphill and | go 70 feet drop downhill. The
parcel -- if | could explain -- they have about a hundred feet

of frontage, 200 feet of depth. Two-thirds of the depths is a
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slope, all of the parcels on Casiano have this and the Mraga
parcel s have the same, they have a hundred feet of frontage and
200 feet depth and 70 feet el evation

ADM NI STRATI VE LAW JUDGE DANG Thank you.

MR MCHAEL: So the fact is, yes, | did have a failure, a
tree fell, | clained it. |If you look at the State Farmletter
it refers to that February 24th event of an oak tree falling
bringing down the three-foot railroad ties, but that was not
acceptable. It was unknown until the Gty, actually, in
February of 2009, or March 2009, approved M. Sal ehi pour's
report and then it took me until Cctober to pull a permt. It's
a lot of steps you have to go to actually pull a permt based on
his report. You have to get Urban Forestry approval. It was
very conplicated. So you have to go through many steps. So
until 2009, when the Gty had their arnms around it, based on
i nvasi ve investigations of the 15,000 square feet, not the area
where the tree fell, they nade a determination this entire sl ope
has failed. And two spreadsheets. And they have asked ne for
backup invoi ces and checks as they wi shed, and | provided
backups on every little item They are segregated. One is
slope failure, one is inmprovenent. The inprovenment force
maj eure because when | went to get financing, | had to show that
| made sonething, which is the slope failure was cai ssons goi ng
40 feet deep, two rows of them and the Cty nade nme coll ect

themon two |levels, one on the top and one on the bottom so they
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don't nove. \Wen | connected it at the top and the bottom |
created an enclosed area, back of it is retaining wall on
cai ssons, and the front rows -- and have pictures of that, |'m
sure you have seen it. So | technically had an encl osed box
that | had to just put windows and make it into the gane room

They are correct. | have the accounting for that for a
mllion dollars, and | was able to finance the whole thing, the
entire property was purchased | ess than a year before for
$1, 260, 000. 00. After | got my permit, ny neighbors down bel ow
sued nme, ny nei ghbors next door to ne sued ne, everybody sued
me. Believe ne, if | knew | had an issue, | wouldn't have
bought this property.

| didn't buy the property to get sued and have a
certificate recorded against ne. And it was absol utely unknown
until everybody knew what happened to ne. Nobody knew. The
hillside was covered for years. You would never know. Nobody
knew. And what | did, which is a waste of noney, they nade ne
denol i sh the $41,000.00 of retaining wall -- and | have pictures
of what | built -- instead of two rows, | built three rows per
their recommendation. The City said, Denolish it, and | did, so
it was force majeure.

At the end of the day, after everything was done, they did
record when the project was over -- renoving the certificate of
substandard agai nst ny property. So after that was done, the

property, for the first tinme, becone marketable. | couldn't

California Reporting, LLC
(510) 313-0610

28




© oo ~ » (62} BN w N =

NI N N N N S T e e e e e =~ S
g A W N P O © 0O N oo O M W N B O

finance it or sell it otherwse, | could not.

ADM NI STRATI VE LAW JUDCGE DANG  Thank you, M. M chael,
wi || that conclude your testinmony?

MR M CHAEL: Yes.

ADM NI STRATI VE LAW JUDGE DANG M. Hunter, do you have
questions for M. M chael ?

MR HUNTER: | do, yes. | have a couple of questions. And
in terms of that, Judge Dang, 1'd like to ask this Panel's
perm ssion to do sonething because the record is over 1,200
pages. W are visual people, and in trying to describe the
Situation -- the railroad ties and caissons -- evidence was
submtted into the record, photos, and they are attached to our
opening brief. So instead of blow ups and anything |ike that, |
made copies, and I'd like to pass a copy to each of you and al so
to Appellant and M. Rosenkranz and M. Sal ehipour, if possible.

ADM NI STRATI VE LAW JUDGE DANG  Certainly.

Pl ease, proceed when ready.

MR, HUNTER: kay. First, Judge Dang, these are all in the
record. There's no surprise here. Wat | didis | triedto
lighten up an exhibit that's referred to as Bates-stanped page
919.

M. Joseph?

MR JOSEPH. Yes.

MR, HUNTER: M. Sal ehi pour testified this afternoon that

the sl ope had sone vegetation on it and it was hard to access
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sonme areas. Wuld you agree with that statenent?

MR. M CHAEL: You could access it. There were wood
stairwel | s nade out of retaining railroad ties that went
partially downhill, the rest could not. |It's a 70-foot drop,
but | guess you can access it. It's not inpossible to access.
Not easy, but you can do it.

MR, HUNTER: Okay. This picture comes fromny Department's
audit file. If you turn to the second page.

MR M CHAEL: This one?

MR. HUNTER: The second.

MR. M CHAEL: Yes.

MR. HUNTER: That's the best one we have. M audit file
says this was the state of the Casiano property when you
purchased it, and it's the only aerial view | know of unless you

took a drone over your own property. Does this |ook about

right?

MR MCHAEL: |If | could give you a better picture and show
the Panel a better picture fromcolor. It's blurry. It's an
exhibit, it'sincolor. |If | present it, it mght be easier to

under st and.

ADM NI STRATI VE LAW JUDGE DANG  Yes.

MR. HUNTER: Ckay. | know what picture you' re speaking of.
When was this picture taken?

MR. M CHAEL: This was taken before the project started,
Sept enber of 2009 -- Cctober 9th of 2009.
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MR HUNTER  kay.

MR M CHAEL: My |?

ADM NI STRATI VE LAW JUDCE DANG Yes. She'll assist you

MR MCHAEL: It was after the $41,000.00 repair -- so part
of the wood retaining walls are backfilled and conpacted. |Is
that the area that was repaired?

MR, HUNTER: Ckay. | have another question for you,

M. Mchael. So in the second stapled group of pictures |
handed to you, this is the new wood retaining wall with the
railroad ties -- strike that.

Let's nmake sure we're on the sanme page.

MR MCHAEL: Let me -- yes. This is exactly right.
That's the retaining walls that | constructed in 2008 to restore
the ones that failed. That is correct.

MR. HUNTER: Ckay. Now, is that addressing the seven foot
by seven foot, overall 49 square foot, area?

MR. M CHAEL: Behind the retaining walls is where the
failure occurred, where the roots of the trees were. Yes,
that's approximately correct.

MR. HUNTER:  Approximately correct or correct?

MR M CHAEL: Correct. It's 100 percent behind the
retaining walls. Wuat | didis | renoved the old retaining
wal l's, rather two rows, | built three rows; rather than two
feet, | made themfive feet and | put a foundation underneath

the walls so that they are extrenely stable. So what you're
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| ooking at is three rows of retaining walls after the trees and
everything were renoved, that picture that you' re | ooking at,
and that was done. But it was ordered by the Gty for ne to
denmol i sh what | did to repair the slope, correct.

MR. HUNTER: Ckay. When you purchased the property, did
you order a soils report at that tinme?

MR. M CHAEL: No.

MR. HUNTER: A geotechnical engineer report?

MR. M CHAEL: No.

MR. HUNTER: What did you do to inspect the rear slope of
the property in terms of any flood or drainage issues when you
pur chased the property?

MR M CHAEL: |'m an experienced real estate person. |['ve
been doing real estate all ny life, and | did what any typical
buyer would do, | had an inspection, nmold report, |ooked at that
resi dence, look at everything. Al these honmes on Casiano are
very simlar frontage, it was a subdivision when it was done, it

was pretty nuch simlar. So there was nothing that | thought

was necessary for ne to do. It |ooked perfect, stable, and
right.

So | did what any buyer would do, and approved ny
contingenci es because there was nothing wong. It was a 1960s
house, 3,000 square feet. | did ny inspection and | approved

it, but I did not do a geotechnical, it was not necessary.

MR HUNTER: Who told you it was not necessary?
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MR MCHAEL: | had real estate brokers that represented
me, and | am experienced nyself. | did not -- you just don't
think of doing a geotechnical report for buying a house that's
7,000 square feet is useable, the rest is not. The 15,000
square feet of area was not usable, so | did not see any reason
to do anything beyond maeking sure the 7,000 square feet is
acceptabl e and structure. Basically, the focus was the house.

MR, HUNTER: Ckay. |If you could turn to the final group of
phot ographs here. They are Bates stanmped 935, Exhibit F to
Respondent's opening brief.

M CHAEL: Ckay. Yes, this one.
HUNTER: Yes, sir.

o

M CHAEL: Ckay. Yes, on this page at the bottom
HUNTER: Ckay. It |ooks to be a plan.
M CHAEL: Yes.

23 3 33

HUNTER. At the bottom of this page on the right-hand
side, there is a Section B-B, it |looks Iike a cutaway of a hil
side. Do you see that?

MR M CHAEL: Yes.

MR. HUNTER: Now, it also looks Ilike a bit of a triangle
where the slope is going down into the neighboring property; is
that correct?

MR. M CHAEL: No, that's not the continuing neighboring
property. That depicts -- if you |ook at that box in the mddle

of the page, this box. |If | could show you.
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MR. HUNTER | see it.

MR MCHAEL: So it depicts the portion bel ow that box that
are the caissons that -- these caissons were put in, 10 of them
10 and 10, there's 20 caissons that go 40 feet deep that are
underground. So that is the area that this is show ng right
here. And the section, the triangle below, is still mnmy parcel
beneat h cai ssons.

MR, HUNTER: | understand. Ckay.

If you turn the page, ook at the next two pages. |'m at
Bat es stanp 926 and 927.

MR M CHAEL: Yes.

MR. HUNTER Is this an accurate depiction of how the
Casi ano Road property exists today?

MR. M CHAEL: 926 and 927? Yes, it is approximately how it
| ooks l'ike today, give and take. |It's hard to see these
pictures. | would say this is approximately how it |ooks |ike
today, but it's hard for ne to tell.

MR. HUNTER: | apol ogize. This picture had been printed
out and scanned and copi ed.

MR. MCHAEL: It's about right.

MR HUNTER: So what is that at the back of your house,
behi nd the pool ?

MR. M CHAEL: Behind the pool, that's the top of what you
want to call a game room and what was a mandatory requirenent

for me to enclose the row of 20 cai ssons that went across the

California Reporting, LLC
(510) 313-0610

34




© oo ~ » (62} BN w N =

NI N N N N S T e e e e e =~ S
g A W N P O © 0O N oo O M W N B O

property. | was forced -- nmaybe M. Sal ehi pour can explain this
better than | can.

MR. SALEH POUR:  \Wen you have a slope failure, it wll
| ook |Iike a wedge, a circular wedge. Here's the surface and
this is the wedge that noves. |In order to stop this wedge from
movi ng, you put a couple of rows of caissons perpendicular to
the direction of the flow You put usually one in the m ddle,
one near top, and in this case, one at the bottom

So what you are looking at is the space between the upper
two rows of caissons. |If you have two rows of caissons, it is a
smart thing to create sone use of out it because you have to put
the caissons anyway to fix the slope. To fix the slope, you
have to put the caissons. Now you have the caissons, which is a
tremendous support naturally and the support vertically. It's
only a good thinking to nake use out of it. Understand, again
|'mnot an attorney here. Understand the reason M. M chael did
that was to nake the deal sweet for people who were going to
give himthe loan. He could have left it blank.

MR MCHAEL: Can | provide this for you to see exactly?
This is a better picture. So the 7,000 square feet being flat,
okay -- the 7,000 square feet being flat, imrediately when the
sl ope went down, there's a row of caissons, basically, the
entire -- 80 feet of the 100 feet of the property width has one
row of caissons and retaining wall holding the flat part of the

house. So if there is a retaining wall and ten cai ssons, which
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Is holding this flat part of the house so it doesn't nove any
nmore, then there is another row of caissons in front of that and
what | understand structurally because ENA was the structural
engi neer, M. Sal ehi pour was the geotechnical engineer, because
these rows of caissons, being in the dirt for earthquake and

ot her reasons, you need to connect them because the novenent

bet ween them so they don't nove.

So once you connect themat the bottomand then you connect
themat the top, then you created a box that doesn't nove. And
you' ve created an enclosure, absolutely correct. And out of
that, we |abeled it a gane room and we built a game room that
enclosure, that is there, but that cost is segregated.

ADM NI STRATI VE LAW JUDGE DANG M. Mchael, | appreciate
your detailed explanation, but | believe you answered
M. Hunter's question. Please, limt your responses to answer
his questions. But | appreciate the additional detail.

MR M CHAEL: There's a lot of enotion involved. |
apol ogi ze.

ADM NI STRATI VE LAW JUDGE DANG | under st and.

M. Hunter, do you have anynore questions?

MR, HUNTER: Two | ast questions, M. Mchael. So this gane
room this structure that you speak of, give us the dinensions
of the ganme room

MR, MCHAEL: 1It's 80 feet in width, the caissons are 80

feet, | believe, by 25 feet, rough estimation.
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MR. HUNTER. Did you get a certificate of occupancy for
this structure?

MR M CHAEL: | did.

MR. HUNTER: How many square feet, |ivable square feet?

MR MCHAEL: It's 25 by 80, so less than 2,000 square feet.

MR. HUNTER: |If you could turn to the last of the group of
pictures | presented to you and the panel, beginning with 928
and it ends with 935. Just stop and take a | ook at these
pictures. Famliarize yourself with these pictures.

MR- M CHAEL: Yes.

MR, HUNTER: Do these pictures depict the construction that

took place at the rear slope of the Casiano Road property?

3

M CHAEL: Yes, it does. Correct.

HUNTER: Are you living at the property now?
M CHAEL: No.

HUNTER.  Who is?

M CHAEL: M parents.

2 2 3 3

MR, HUNTER: When you purchased the property, did the rear
sl ope of the property have any cai ssons?

MR. M CHAEL: No.

MR. HUNTER: When you purchased the property, did it have a
retaining wall or any sort of retaining walls that existed?

MR. M CHAEL: Anywhere on the parcel, or in the sloped
area?

MR. HUNTER In the sloped area.
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MR. M CHAEL: No.

MR HUNTER As a result of this construction, are there
now brick concrete retaining walls that have a rebar foundation
to assist with shoring up the hillside?

MR M CHAEL: There's no brick, there are nunerous
retaining walls at the perinmeter of the parcel. The entire
perineter of the parcel has retaining walls, and in the m ddl e,
there are, as depicted in the picture, retaining walls and
cai ssons, as the Gty was requiring us to install.

MR. HUNTER: Made of what?

MR. M CHAEL: Concrete and steel.

MR HUNTER Did these concrete and steel walls exist when
you purchased the property?

MR. M CHAEL: No.

MR HUNTER D d they before the rain storn?

MR. M CHAEL: No.

MR. HUNTER: | have nothing further, Judge Dang.

ADM NI STRATI VE LAW JUDGE DANG.  Thank you very nuch,

M. Hunter.

Panel nenbers, Judge Gast, do you have any questions?

ADM NI STRATI VE LAW JUDGE GAST: Yeah. | have maybe one or
two. Just so I'mclear on the facts, so in February 2005 you
had this slope failure and you had the Gty cone out to
basically tell you to fix the problem at that point in time

what was the extent -- did you know the full extent of the
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damage at that tine?

MR. M CHAEL: Absolutely not. | only had one tree that
fell, only one oak tree that fell. | had no idea it fell, the
nei ghbors called the Gty. | had no idea. It was way down

there and | didn't even see it. As aresult, therailroad tie
retaining walls that were there fell.

ADM NI STRATI VE LAW JUDGE GAST: So you are saying it wasn't
until 2009 -- | guess in the intervening years you had nore
I nspections and you were told to redo what you had done, nore
repairs, why didn't you know in 2005? Was that because there
was subsurface danmage you couldn't tell at that point until you
started the repairs?

MR M CHAEL: Yes. They had to do invasive geotechnical
testing, take the soil sanples to the lab. They would do one
and the City would require nore. W would do anot her one and
they City says, No, | want one at the bottomof the hill. So
t here was nunerous subsurface testing that was done, and that
testing disclosed that the entire hillside had failed, and not
just limted to where the tree failure was.

ADM NI STRATI VE LAW JUDCE GAST: Was that attributable to
2005, or was that continuing, you know, damage through the
years?

MR. M CHAEL: | cannot answer you. All | can tell you is
that in 2005, the limt of the slope failure was that tree

failure that occurred. So until M. Salehipour did multiple

California Reporting, LLC
(510) 313-0610

39




© oo ~ » (62} BN w N =

NI N N N N S T e e e e e =~ S
g A W N P O © 0O N oo O M W N B O

testing and reports -- and everybody fromthe City was invol ved
because the nei ghbors were involved. It was at that tine after
all of this testing was done, the entire slope had failed and
you have to repair the whole slope, which was not until 2009.

ADM NI STRATI VE LAW JUDGE GAST: So it took four years to
figure that out?

MR. M CHAEL: Absolutely.

ADM NI STRATI VE LAWJUDGE DANG |I'msorry. You don't m nd
if I jump in. Just a small clarification follow ng Judge Gast's
question. The report you're speaking of today, the invasive
testing, the report that reported the slope failure result, did
that report attribute the slope failure directly to the rain
fall in 2005, or did it nmerely nmention that the slope had failed
and it required additional neasures to shore it up?

MR MCHAEL: |If | could give you based on ny -- I'mnot an
engineer. But all we were able to realize in 2009 when the
report was finally approved is that the slope had failed, so the
tree was the starting point that caused nore testing that was
required that disclosed those facts.

MR I MMORDINO Can we point out that the 2010, the
geot echni cal report, that's Appellant's F, July 11, 2016 brief,
that states the landslide that occurred in 2005 was limted to
the central portion of the property.

ADM NI STRATI VE LAW JUDGE GAST: \What page is that?

MR IMMORDINO. This is on page 3 of the geotechnical
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report, 2010. And this goes to the point of you have this
general ly unstable hill, but damage -- it wasn't destroyed, the
entire hill, you had this hill that had been there since the
1960s and hadn't been touched, and we are | ooking at what
happened with the water, hill slides of the water, and this
report kind of contradicts that this failure happened the first
time in 2005 as opposed to, you know, what had happened between
1960 and the tine of the event.

MR. HUNTER: Al so, the reports from Muuntain Geol ogy, it
does reference that there was evidence of prior |andslide
sl i ppage when that report was prepared, it was after the rain
storm so it could have been fromthe rain stormor years and
years, but that was the point that was being nade.

ADM NI STRATI VE LAW JUDGE DANG Judge Gast, did you have
any further questions?

ADM NI STRATI VE LAW JUDGE GAST: No, | think that's it.

ADM NI STRATI VE LAW JUDGE DANG  Judge Hosey?

ADM NI STRATI VE LAW JUDCGE HOSEY: So the wood retaining wal
that failed, so you had to -- was it tw stages?

MR. M CHAEL: The original February 2005 failure of the
tree caused the retaining walls to fail, and the picture you're
| ooking at is what | constructed in 2008 to try to get the Cty
to allowthis -- yes, and they said no.

ADM NI STRATI VE LAW JUDGE HOSEY: Then the steel with the

concrete had to happen?
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MR M CHAEL: Correct. After they would not accept that
and ordered ne to denolish, then | do what | have to do.

ADM NI STRATI VE LAW JUDCGE HOSEY: Were your neighbors
af fected?

MR. M CHAEL: No. Both neighbors are 100 percent, no
failure.

ADM NI STRATI VE LAW JUDGE HOSEY: They were tested and they
were fine?

MR MCHAEL: Only this parcel had the issue. For | can
say |'mthe |ucky buyer of this house and unlucky buyer of this
house; both at the sane tine.

ADM NI STRATI VE LAW JUDGE HOSEY: Thank you. That's all

MR MCHAEL: Can | ask M. Sal ehipour to respond to one
poi nt ?

ADM NI STRATI VE LAW JUDGE DANG  Sure.

MR SALEHI POUR: One thing that we have to do when we
i nvestigate any site, we have to |look into the records and find
out what was there before for that and the surrounding
properties. This property was in a track and this |Iot was
devel oped in the early 1960s. And that tinme, the entire
hillside, including this one and 30 to 40 other ones, were
graded. When they graded it, the entire slope had a certain
sl ope, certain grading.

The failure that was nentioned earlier was in one of the

nei ghboring properties and it was very limted. And we have to
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bring it to the attention of the Department, otherw se they tell
us we didn't do our homework right. So the failure is correct,
It was on that slope on the track, not on this specific lot; it
was about one or two lots away. There was a small failure and

they repaired it 20 years ago or 30 years before this event.

ADM NI STRATI VE LAW JUDGE DANG  Thank you.

M. Hunter, Franchise Tax Board, since M. Sal ehipour has
continued with his testinony, 1'd like to give you an
opportunity to ask questions.

MR. HUNTER: | don't need to ask any nore questions.

ADM NI STRATI VE LAW JUDGE DANG  Any response?

MR. HUNTER That particular statenment is being used in
support of their position, and I'mfine with the testinony I
j ust heard.

ADM NI STRATI VE LAW JUDGE DANG Ckay. Thank you. Judge
Hosey, do you have any further questions?

ADM NI STRATI VE LAW JUDGE HOSEY: No, thank you.

ADM NI STRATI VE LAW JUDCE DANG  Judge Gast has one
addi ti onal questi on.

ADM NI STRATI VE LAW JUDCE GAST: Just going to 2007, the
deni al of the insurance claim that was because of subsurface
danmage?

MR. M CHAEL: The insurance conpany wote nme that ny policy
does not cover slope failures or earth novenent, and what is

very critical is that if you | ook at the insurance conmpany

California Reporting, LLC
(510) 313-0610

43




© oo ~ » (62} BN w N =

NI N N N N S T e e e e e =~ S
g A W N P O © 0O N oo O M W N B O

letter, which is hopefully part of the exhibit, it's precisely
referring to the February 2, failure, it doesn't address the
entire hillside, it is that, and that is the only thing they
address in 2007.

ADM NI STRATI VE LAW JUDGE GAST: (Ckay. So the insurance
conmpany knew t here was damage bel ow the surface stemming from
the slope failure?

MR- MCHAEL: Fromthe tree failure.

ADM NI STRATI VE LAW JUDGE GAST: I n 2005.

MR. M CHAEL: Exactly. | was trying to recover the cost of
the wood retaining wall repair, which was deni ed.

ADM NI STRATI VE LAW JUDGE GAST: (Ckay. Thank you.

ADM NI STRATI VE LAW JUDGE DANG M. Hunter.

MR HUNTER: M. Joseph, did ny agency's audit Depart nment
ask you for a copy of the claimthat was submtted to the State
Far nf

MR M CHAEL: Yes.

MR, HUNTER: The claimthat you sent to State Farnf Not
the denial letter, the claim Wat you wote them and said, |
need to be paid for this in the scope of that claim

MR, ROSENKRANZ: | don't recall. | know the letter, but I
don't know if that was requested.

MR HUNTER:  Okay.

ADM NI STRATI VE LAW JUDGE DANG  Ckay. Thank you. [|I'm

assum ng M. Rosenkranz, you will be making the closing
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argunment s?

MR, ROSENKRANZ: | just have a couple of comments. W' ve
heard today about this loss in 2005 that's undi sputed,
initially the tree fell, but I just want to enphasize a couple
things. Qur positionis that the loss in 2005 was not |limted
to that area surrounding the tree, approximately 49 square feet,
and it took, unfortunately, four years to deternmine that the
entire slope had fail ed.

Now, none of us in this roomcan pinpoint a date that it
happened. To the best of M. Mchael's know edge, it was stable
when he bought it. The adjacent homes on both sides don't have
a problem So we believe that based upon the facts and the
evidence that's available to all of us, that the damage that the
storms -- which were record-setting storns as | nentioned
earlier -- affected the entire hillside, but due to the slope
and heavy vegetation, it wasn't visible.

This tree was just a synptomof it. So we believe that's a
very inmportant point. And under the Bailey and Barrett cases,
we believe that they allow us to wait until 2009 when we knew
the extent of the damage. Regarding the amount of the danage
claimed, as | said and M. Mchael said, he kept two extensive
records.

The auditor, when he was conducting his audit, |ooked at
the slope repair schedule. He did sone testing of that. He

| ooked to invoices. As | recall, he found a couple of invoices
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where he thought naybe a few dollars were related to that gane
room construction, but nothing of significance. And he spent a
lot of tinme in |ooking at the schedul e and doing testing and
| ooki ng at invoices and cancel ed checks to determ ne that we
weren't trying to deduct inprovenment costs. | agree with
M. Hunter, that we first have to overcone the year of |oss,
ot herwi se everything is a noot point. So we feel very strongly
that 2009 is the appropriate year

And again, the hillside is 15,000 square feet, so that's
why in absolute dollars, it was a | ot of noney, no one can
question that. It was a |ot of noney because the size and the
work that was required. And finally, as | said earlier, it's
difficult to distinguish between a repair and inprovenent, and |
have | ooked at a | ot of cases, as you probably know.

This section of this code is governed by a |ot of court
decisions and it's difficult to distinguish between the two.
But we believe that if you follow the guidelines in these cases
that | have cited and take a practical approach, that we had to
restore it. And if you wanted to exclude the concrete because
we admt the concrete pylons were not there prior to February of
2005, and that cost we quantified was $213,000.00 and change, we
still have several large, six-figured | oss or reduction, or you
want to take the position that only investigating the problem
and restoring the dirt the Gty wouldn't allow you, but if you

want to take that position, we still have a very large claim
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that was not known until 20009.

ADM NI STRATI VE LAW JUDGE DANG Thank you very nuch.

Franchi se Tax Board.

MR. HUNTER: Thank you, Judge Dang. 1'Ill take this Panel
back to the theme of this case, which is you can't | ose what you
never had. What really happened here is Appellant purchased a
property with a rear slope that may have been shifting during
annual storms over the passage of time for who knows how | ong.
The evi dence has shown the last tine a contractor attenpted to
grade this property or take corrective nmeasures was in 1963, and
that's Appellant's Exhibit 7, page 10 of Muntain CGeol ogy Inc
report.

| don't have a Bates stanped number in front of ne, but
it's clear fromthe evidence that's in the record and the
testinony that you just heard this afternoon is that this
property needed to be inproved to weather out future storns.

Whet her the City of Los Angel es ordered Appellant to or not, the
property needed to be inproved. \Wether an additional structure
needed to be built to finance these inprovenents or not, the
rear slope needed to be inproved.

The Appellant hired professionals and obtained soil reports
to nake these inprovenents and added a sl ope-stabilizing wall,
cai ssons that were constructed in the bed rock, and the new
structure. These are all capital inprovenents under |nternal

Revenue Code Section 1016, and every penny increases Appellant's
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tax basis in this property.

First, the loss was taken in the incorrect year. The
Appel I ant coul d have obtai ned an apprai sal under the fair market
val ue method in 2005 to claimthe casualty |oss for tax year
2005 and that's under Treasury Regulation 1.165-7, and he failed
to do that.

The | aw makes clear that the correct year of |oss is when
t he taxpayer has no reasonabl e chance at recovery, and if
repairs were made |later, the taxpayer nust anend the return that
was filed for the correct year of loss, which in this case, we
have established was 2007. He tried. He had another wood
retaining wall constructed that would replace the first wood
retaining wall that failed in the oak tree failure, and he
testified that 49 square feet of dirt was replaced, that's when
he had bought the property and that's what he paid to have that
repl aced.

State Farmturned down his claim on that basis al one,
Respondent's actions should not be disturbed because Appell ant,
unfortunately, claimed this casualty loss in the incorrect year
Second, the loss cleared the expenditures, which inproving the
property beyond its condition prior to the casualty are not a
proper neasure of the [oss sustained, even though those neasures
may have been deened advisable as a result of the casualty.

Such expenditures nmust do nore to nerely restore the

property to its pre-casualty state or its non-deductible capital
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expenditures. The IRS Service has taken the position the
expendi tures agai nst protection against future casualties, such
as the construction of a dike to prevent future flooding, are
not deductible but should be capitalized as permanent

| nprovenents.

The Appellant testified he did not obtain soils reports and
geot echni cal reports when he purchased his property. He
testified he knew what he was doi ng because he is a very
experienced real estate person, and his purchase of this
property was both lucky and unlucky. But before this Panel,
there's no evidence that this slope fromthis rear property
coul d one hundred percent wthstand the rain stormof a
magni tude that took place in 2005. 1It's not here.

Renmedi al repairs were undertaken to repair the slope. But
a remedi al repair strengthens the slope's resistance to erosion
in the future and corrects slope instability and protects the
structure fromfuture damage and | andslides. M. Sal ehipour
testified he wasn't there in 2004, he wasn't there in 2005, he
showed you all the work he did in order to nake substanti al
| nprovenents to the rear slope and help protect it, but he
didn't offer you any evidence to show that this slope could
w thstand a stormof that magnitude, as a matter of fact, in
2004/ 2005.

So the testinony that you have heard does nothing to

overturn Respondent's action in this case. Wat Appellant did
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testify tois that the rear concrete and steel wall did not
exi st when he purchased the property, the caissons did not exist
the other retaining wall with inproved structural nmaterials did
not exist, and that benefits him but that goes on the other
side of the ledger. That's not a deductible |oss that restores
prior basis and property of the expense that he already paid
for. It goes on the other side. And if and when the property
Is ever disposed of, there may be a decrease in anount at that
tine.

So this is not a nowor-never thing before this panel, this
is a when thing. And the anount that supported this casualty
| oss clai med was both excessive, as it's over the $41, 000. 00,
and unfortunately, it was taken within the wong year. The
evidence that | referred to in this case, the 25 pages, both
W t nesses, or M. Sal ehi pour and Appellant, both testified that
these pictures depicted the state of the property in 2004, then
a new wood retaining wall that was constructed, but was deened
not sufficient by the Gty, and then the final product.

W believe that the evidence, and now with this testinony,
supports Respondent's position in the case because again, you
can't |ose what you never had. The Chappel |l et case, which is
cited in Respondent's opening brief is precedential in
controlling on this body. In Chappellet, the taxpayers have a
hilltop home, which sloped off into a canyon -- five mnutes

away fromthe Casiano property that we are discussing in this
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case, sane |ayout -- the taxpayers had a short retaining wall
that was installed decades prior, simlar to the Casiano
property in this case, the taxpayers in Chappellet suffered a

| andsl i de after heavy rain, just |ike Casiano property in this
case, and the taxpayers submtted a claimfor recovery to their
I nsurance conpany, but they were denied, just |like this case.

The taxpayers had an inproved wall that was recomrended and
constructed and used as the basis for their casualty |oss
deduction. Respondent disallowed $2,000.00 of the cost of this
| nprovenent as the basis for a casualty |oss deduction and
instead, found it was a capital expenditure because in that
case, the taxpayers had a wall of one material, | believe it was
brick, and then they had to go to another material, which was a
steel rebar-supported wall.

The Board of Equalization affirnmed Respondent's action in
this case and found that taxpayers, just |ike Appellant,
conceded they did not obtain conpetent appraisal evidence of the
val ue of their house before and after the rain storm The Board
of Equalization found that taxpayers failed to establish that
the entire cost of construction for the new and inproved steel
retaining wall constituted a reasonabl e measure of casualty
| oss, which they sustained.

Fromthat case, the Chappellet, the board nmenbers of the
Board of Equalization that heard that case said as follows,

quote, "It may well be that the construction of the steel was
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deenmed necessary and wi se by the engineers after the severe
stornms which occurred, however, we believe that upon conpletion
of that wall, Appellants had something nmore than they had before
the casualty, i.e. a hilltop lot that would withstand heavy
rainfall. The fact that they may not have known prior to
February 1962, when the purchased the property, or when the rain
stormoccurred, that their |and was subject to slippage does not
alter the fact that, in truth, it was.

By building the retaining wall, Appellants were not only
restoring the property to its condition before the storm they
were protecting it against simlar danage in the future. To
that extent, cost of the wall constituted a non-deductible
capital expenditure. So in conclusion, the tax lawtreats this
as a capital inprovenent to the property, not a casualty |oss
that can be taken as an ordinary loss to be able to offset
ordi nary taxabl e incone.

And on that authority, on this record, and with the
testinony you have before you this afternoon, we urge you to
correctly find that Appellant is not entitled to a casualty |oss
deduction for the 2009 tax year, and not in claim $590, 000. 00.
Thank you.

ADM NI STRATI VE LAW JUDGE DANG Thank you, M. Hunter.

Thank you, everyone, for your presentations today. The
record is now closed in this appeal. The judges will neet and

del i berate and deci de your case. You can expect that we w ||
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attenpt to issue a witten decision in this matter within 100
days. This hearing is adjourned.

(Hearing adjourned at 2:45 p.m)
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REPORTER S CERTI FI CATI ON

I, the undersigned, a Hearing Reporter for
the State of California, do hereby certify:

That the foregoing proceedi ngs were taken before
me at the tine and place herein set forth; that any
Wi t nesses in the foregoing proceedings, prior to
testifying, were duly sworn; that a record of the
proceedi ngs was nmade by ne using nmachi ne shorthand, which
was thereafter transcribed under ny direction; that the
foregoing transcript is a true record of the testinony
gi ven.

Further, that if the foregoing pertains to the
original transcript of a deposition in a federal case,
before conpl etion of the proceedings, review of the
transcript [] was [] was not requested.

| further certify | amneither financially
interested in the action nor a relative or enpl oyee of any
attorney or party to this action.

I N WTNESS WHERECF, | have this date subscribed
ny nane.

Dat ed: February 21, 2019

Shelby Maaske,
Hearing Reporter
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