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Los Angel es, California;, Wdnesday, February 20, 2019

9:00 a. m

ADM NI STRATI VE LAW JUDGE BRAMHALL: We're now
goi ng on the record.

This is the appeal of Janelle R Roberts, OTA
Case No. 18011256. Janelle Roberts is now Janelle Roberts
Pol k. 1t's Wednesday, February 20th at 11:45 a.m Again,
for the record, |I'mDoug Bramhall, |ead judge for this
hearing. And the panel with me is Linda Chang and Jeffrey
Mar gol i s.

And for the record, will the parties pl ease
i ntroduce yoursel ves.

MR. POLK: David Polk representative for the

Appel | ant .

MRS. POLK: Janelle Roberts, formally Janelle
Pol k.

MR. AMARA: Andrew Amara for the Franchi se Tax
Boar d.

M5. MOSNI ER:  Margaret Msnier, for the Franchise
Tax Board.

ADM NI STRATI VE LAW JUDGE BRAVHALL: Ckay. Thank
you. So the issues in this appeal are whether Appell ant
established error in FTB's proposed assessnent for tax

years 2011, 2013 through '15; whether Appell ant
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establ i shed any basis for abatenment of delinquent filing
penalties for tax years 2011, 2013 through '15; whether
Appel | ant has establish any basis to support abatenent of
the demand penalties for tax years 2013 and 2014; and

whet her OTA shoul d i npose frivol ous appeal penalties
pursuant to Revenue and Taxation Code 19174, and if so, in
what anount .

The parties have been provided and exchanged a
conbi nati on of the two exhibits. For the Appellant |'m
going to identify the exhibits that are comng in as
evi dence, as 1 through 29, and those are adm tted w t hout
obj ecti on.

(Appel lant's Exhibits 1-29 were received

in evidence by the Adm nistrative Law Judge.)

ADM NI STRATI VE LAW JUDGE BRAVHALL: [|'Ill note for
the record that proposed evidence Exhibits 30 through 34
are not admtted as evidence but are entered into the
record as additional argunment on behalf of the Appellant.

For the Franchi se Tax Board, we are admtting
into evidence Exhibits marked A through BB and Exhibit DD
And we have sustained the objection to Exhibit CC,
al t hough, that docunent will be admitted into the record
as argunent. These docunents are adnmitted over objections
fromthe Appellant as to Exhibits A, B, Db F, O T, Y, AA

BB, DD. kay. So as summarized, the exhibits are now
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part of the record.

(Departnent's Exhibits A-BB and DD

were received in evidence by the

Adm ni strative Law Judge.)

ADM NI STRATI VE LAW JUDGE BRAMHALL: M. Polk,
bel i eve you indicated you' d |like to make a brief opening
st at enent ?

MR POLK: Yes.

ADM NI STRATI VE LAW JUDGE BRAMHALL: | believe
M. Amara you passed on an opening statenent and wil |
defer for you argunment; correct?

MR. AVMARA: Correct, Judge.

ADM NI STRATI VE LAW JUDGE BRAMHALL: So with that,
|"mgoing to note the tine. W're starting 10 m nutes

till.

OPENI NG STATEMENT

MR POLK: Ckay. W do have 13 new exhibits.
" mnot going to waste your tinme going over a |ot of
things that are in the briefs, but there are sone new
poi nts to make regardi ng sone of these exhibits, 'cause we
took a closer |ook at what went on. The record is pretty
extensive. W're talking about four different tax years.
And we just took a closer |ook at what the FTB have put in

their opening briefs as exhibits, and we found sone things
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m ssing that we want to bring to your attention.

So | understand you're famliar with what's in
the briefs. 1'mnot going to try to spend -- I'"mgoing to
try not to spend too nuch tinme rehashing those things
except for some highlights. So what | want to do is go
t hrough the particulars of each tax year first to nmake
sure | cover the points that are unique to each tax year.
And then there's a lot of things that are in common --
that's why these cases are consolidated -- that I'Il talk
about after that.

The Appellant's position on each of these
proposed assessnment is that there are a | ot of problens
with them ProblemNo. 1 is that the NP -- can | say NPA?

ADM NI STRATI VE LAW JUDGE BRAVHALL: Yes.

MR, PCOLK:  You know what |'mtal king about.
kay. The first problemis that the NPA in each case is
not valid. Because in each case, the NPA is not
aut hori zed under Revenue and Taxati on Code, R&TC, Section
19087. I1'mgoing to show you why that is as we go through
each tax year

The second problemis that in each case, the
proposed assessnent is, in any case, arbitrary. The FTB,
therefore, has not net its initial burden in any of these
cases to establish reasonable or rational phases for the

proposed assessnent. And FTB is, therefore, on entitled
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with the presunption of correctness for any of these
proposed assessnments. |'mgoing to show you why that is
as we go through each tax year.

The third problemin any case, even if FTB were
entitled to the presunption of correctness, in each case,
t he Appellant has rebutted that presunption with credible
evidence in this appeal. It indicates that the proposed
assessnment is wong, and |I'mgoing to show you why that is
as we go through each tax year.

So for many, nmany reasons that will explained in
detail, this Board would not sustain any of these proposed

assessnents. Al so regarding the proposed penalties, those

are not warranted either. | wll address those as we go
t hrough each tax year. So with that, I'mgoing to start
with 2011.

The 2011 NPA is invalid and shoul d never have
been issued in the first place. R&TC Section 19087
aut hori zes a proposed assessnent --

ADM NI STRATI VE LAW JUDGE BRAVHALL: Excuse ne.
Was that an overview of your opening statenent, and now
you're in argunents?

MR. PCOLK: Yeah, that was the opening. Yeah, |'m
kicking into the --

ADM NI STRATI VE LAW JUDGE BRAVHALL: Ckay. | just

want to make sure.
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MR. POLK: -- overview, thus ends the opening

statenent.

ADM NI STRATI VE LAW JUDGE BRAMHALL: Ckay. Thank

you.
MR POLK: Sorry about that. And while we're
stopped, | just want to ask it. Can | just nmention the
exhibit and nove on? If you want me to stop so you can
| ook at the exhibit, just please let nme know But |I'd
like to --
ADM NI STRATI VE LAW JUDGE BRAMHALL: No. W'l

have it in the record --

MR POLK: It'll be in the in the --

ADM NI STRATI VE LAW JUDGE BRAMHALL: -- in the
ref er ence.

MR POLK: -- reference. | don't want that to

sl ow us down.

ADM NI STRATI VE LAW JUDGE BRAMHALL: And we'll do

that as we --

MR POLK: Ckay. Geat. So 2011 R&TC Section
19087 aut horizes a proposed assessnent only if the
taxpayer fails to file a return or files a false or

fraudulent return with intent to evade the tax. In this

case, FTB used as their bases for the second NPA -- that'

their Exhibit E -- a claimthat the Appellant had failed

to file a valid return.

S

California Reporting, LLC
(510) 313-0610

10




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

The FTB is just making up their own authority to
i ssue an NPA there, because the provision in 19087 does
not authorize a proposed assessnent based on FTB nerely
claimng that a file return is not valid. The words "not
valid" do not appear in that provision

When a return has been files, as in this case.
R&TC 19087 aut hori zes a proposed assessnent only when a
return has been found to be false or fraudulent with
intent to evade tax. That's all one phrase. So there's
been no such fining in this case. The FTB does not claim
t here's been any such finding.

The FTB instead clains that the 2011 return is
frivolous, and thus invalid, which is not the sane thing
as false or fraudulent with intent to evade tax. |If the
| egi slature intended for frivolous return to be included,
t hey could have included that |anguage in the provision.
They did not.

So again, this claimthat a return is not valid
sinmply does not neet the conditions of 19087 for issuing
an NPA. The FTB acknow edges a 2011 return was filed in
2014. That's their Exhibit C. And FTB acknow edges t hat
return was accepted in 2014. Two years later the FTB, in
2016, suddenly decided that return is invalid as their
excuse for issuing the NPA

The NPA for 2011, the second one, Exhibit E

11
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states on its face that a demand notice for a valid return
was sent by FTB on July 7th, 2016. Appellant did receive
a notice, and that notice stated that the Appellant's 2011
return was frivol ous and there was a demand she send in a
valid return.

Agai n, just because FTB sent a notice does not
mean they were authorized to issue the NPA under R&TC
19087. That provision does not contain the words
frivolous or invalid. So the FTB seens to have read into
that provision the authority to issue and NPA, but is
sinmply not there in the | anguage of that provision.

In any case, even if 19087 does permt a proposed
assessnment where a return is deened frivolous or invalid,
the FTB cannot make a return invalid just by calling it

invalid. There is an objective standard that's

established by the federal courts. It's called the Beard
Test. | assune you're famliar with the Beard Test, but
"Il cite the case. It's Beard v Comm ssioner 82 TC 766,

affirmed by the 6th Crcuit in 1986. That's 793 F.2d 139.
It's coomonly standard. It's a four-part test.
To save tinme I'mnot going to go into it, but you can | ook
at this return yourself and see that it objectively neets
the standards for the Beard Test. It nust have sufficient
data to calculate a tax liability. This return does. The

FTB may not agree that data is correct, but that does not

12
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nmean that the return is invalid. |t does contain
sufficient data to calculate a tax liability.

The return in Exhibit C objectively neets al
four parts of the Beard Test standards. The Beard Test is
only about whether the return is processable (sic), and
not whether it is correct, per se. Cearly, in this case,
the FTB thensel ves found the return processable in 2014,
since the obviously did process the return.

And it took two years rater the FTB suddenly,
along with all these other notice of proposed assessnent
that it was not valid and sent this notice,

July 7th, 2016, demanding that a valid return be fil ed.
Exhibit 21 shows the Appellant's MY FTB records, and that
i ndicates that as of August 2nd, 2016, that 2011 return
she filed in 2014 was still recorded as a valid and
processed return in FTB s records.

This is nearly a nonth after the July 7th, 2016,
demand notice was sent out claimng that no valid return
had been file. So clearly, FTB had no basis for claimng
that the return at Exhibit Cis not a valid return.
Therefore, FTB had no basis for issuing a demand for a
valid return on July 7th, 2016, when at that time there
was already a valid return on file, even according to
FTB's own records.

Further, the FTB records, oddly, do not show any

13
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indication that any formal demand notice for a return was
sent out, July 7th, 2016. That is Exhibit 20. And you
will note when you | ook at that, that those records do
show demand notices were issued for 2013 and 2014 tax
years. But according to those records, there are no such
notices issued for 2011 and al so not for 2015, which we
will get intoalittle.

So the demand notice shoul d never have been
issued. And it's not clear that what was sent out on
July 7th, 2016, by the FTB actually qualifies as a demand
noti ce under section 19087. |In any case, the Appell ant
made a tinely response to the purported denmand notice she
received dated, July 7th, 2016. But the FTB has
conveniently neglected to nmention that in its briefs.

And the FTB did not include the Appellant's
response in their exhibits. So we have produced that
evidence in Appellant's Exhibit 22. Exhibit 22
establ i shes that the Appellant nmade a tinely response
dat ed, August 6, 2016 -- | believe there's proof of
mailing in there -- to that demand notice, and the FTB was
therefore, precluded fromtaking any further action.

The FTB did not respond to the Appellant's tinely
response to their demand notice, and the FTB did not even
acknow edge the response.

ADM NI STRATI VE LAW JUDGE BRAMHALL: Hold on one

14
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second.

MR POLK: (Ckay. Go ahead.

ADM NI STRATI VE LAW JUDGE MARGOLI S: Wi ch
exhi bit?

MR POLK:  22.

ADM NI STRATI VE LAW JUDGE MARGCOLI S:  So Exhibit 22
is your response to the demand notice?

MR POLK: Yes. It's the tinely response to the
demand notice. And while you are | ooking at that, you
will see a new 2011 state tax return was enclosed with
that response. So just as the FTB demanded, the Appell ant
provi ded a new return.

ADM NI STRATI VE LAW JUDGE MARGOLI S:  Ckay. Thank
you. Conti nue.

MR POLK:  You're welcone. The FTB had not
expl ained in their demand notice what they thought was
wong with the return they already had. So the Appell ant
was |l eft to guess, and she did the best she could to
conply with the demand for a new valid return. So the --

ADM NI STRATI VE LAW JUDGE CHENG M. Pol k?

MR POLK:  Yes.

ADM NI STRATI VE LAW JUDGE CHENG  Can you sl ow
down a little bit for the hearing reporter

MR POLK: Yes. I'msorry. | warned you about

that. 1've been told by many court reporters to slow

15
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dowmn. | will do ny best. Sorry. Please just yell at ne

again if I do that. | don't |ook up nuch, so you'll just
have to throw sonet hing at ne.
The NPA for 2011 is invalid because there's no

authority under R&TC Section 19087 issue, this NPA. The

Appellant did not fail to file a return for 2011. She had

a valid return on file already that was still acknow edged

as valid when the FTB sent the demand for a new return.
In any case, the Appellant tinmely respond to the denmand
for a new for return.

So tocite a-- I'"'mgoing to cite a case here,
Walter Bailey. The appeal of Walter Bailey, | think, it’

an often cited case in these things. | got this out of

S

her. The appeal of Walter R Bailey says, "The FTB' s use

of incone information fromthe EDD to estinmate a
t axpayer's taxable i ncone when taxpayer fails to file a
return is a reasonable and rational nethod of estimating
t axabl e i ncone.

However, when the taxpayer has not failed to fil
a return, that would be, apparently, an arbitrary basis
for returning the tax. And an arbitrary basis enjoys no
presunption of correctness, per the Suprene Court in
Hel vering v. Taylor. That's in -- that's from 1935, if |

can find that. It's 293 US 507 (1935). Just one second.

e

Al right. So the FTB said we failed to do what
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t hey shoul d have done, and they issued this NPA anyway
with no authority under R&TC 19087 to do so. So this board
should find that the 2011 NPA not valid and, therefore,
cannot be sustain.

In any case, the FTB has not net its initial
burden to establish reasonabl e rational basis, because
t here's nothing reasonable or rational about FTB ignoring
atinely response to the demand notice fromthe Appellant.
And it is especially irrational and unreasonable for FTB
to ignore a new return the Appellant filed in response to
t he demand noti ce.

So key word is arbitrary here. The FTB in this
appeal has even failed to acknow edge this tinely response
fromthe Appellant or the new 2011 return the Appell ant
filed in response to the demand noti ce.

ADM NI STRATI VE LAW JUDGE BRAVHALL: One nore

MR POLK: Quiet? Slowdown? Sorry.

"1l back up a little bit. The FTB has failed to
acknow edge that response and | et al one address the
response and return, or explain why it was not sufficient.
Because they have ignored the newreturn, it's plainly
arbitrary. They're not entitled to presunption of
correctness. In any case, even if there were presunption

of correctness, the Appellant has rebutted that

17
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presunption with all the evidence that is within her power
to produce.

The preponderance of evidence said the proposed
assessnment is wong. The Appellant produced her 2011
federal return for this appeal establishing that her
federal AG for 2011 is one dollar. It's exhibit 2. She
produced her federal account transcript, Exhibit 15,
establishing as a settled | egal fact that her 2011 federal
AG is $1.

The Appellant has put a signed and dated -- oh,
yeah. This is alittle -- there was an exhi bit of ours,
11, that had an undated, unsigned conform ng copy of the
return. But we've replaced that in Exhibit 18 with a
si gned and dated conform ng copy of the new state return
the Appellant filed in May 2018.

The return shows on line 13 that federal AQ is
$1. That's the same anmount shown on the original return
the Appellant filed in 2014, Exhibit C and on the new
return Appellant furnished on demand in August 2016.
That's Exhibit 22. And the federal transcript at
Exhibit 15 proves that that's the correct federal AdQ.

The FTB has arbitrarily and self-servingly
refused to process this new 2011 return. See Exhibit 19
that shows the My FTB Records dated just |ast week,

February 13, 2019. The FTB acknow edges receiving this

18
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new 2011 return filed on 5/ 31/ 2018, yet does not show this
return is processed. The federal records establish that
her federal A is $1.

The state return calls for her to put down her
federal AG in that return. She did that. She conpleted
the return and signed it under penalty of perjury that its
contents are true and correct to the best of her belief
and knowl edge. The FTB has no basis in law for refusing
to process this return.

FTB determ nations that are based on federal
audit determ nations enjoy a presunption of correctness.
So effectively, federal determ nations are presuned
correct for state inconme tax purposes. That's a rebuttal
presunption of course. | understand FTB is not bound by
federal determnations, but we're tal king about sonething
el se. W're tal king about a presunption of correctness.

| believe federal records should at |east be
entitled to a presunption of correctness. That's why the
state return calls for the taxpayer on line 13 to report
their federal AG on state return. The federal records
indicate that anpbunt is correct. Now, if these federal
records said what the FTB wanted themto say, the FTB
woul d be tal king about nothing else in the appeal, because
t hose federal records would be presunmed correct.

But in this case, since the FTB clearly is not

19
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happy with what the federal records say, the FTB has not
even acknow edged these federal records in this appeal,
| et al one address them

ADM NI STRATI VE LAW JUDGE BRAVHALL: ['mgoing to
stop you for about a mnute. You' re 15 mnutes in, you're
on 2011.

MR PCOLK: Well, a |lot happened there. [|'m going
to nove nore quickly through the other ones. Thank you
for pacing ne here.

ADM NI STRATI VE LAW JUDGE BRAVHALL: Ckay.

ADM NI STRATI VE LAW JUDGE MARGCLI S: M. Pol k, can
| ask you a real quick question.

MR POLK:  Yes.

ADM NI STRATI VE LAW JUDGE MARGOLIS:  So did the
| RS adj ust or audit the --

MR POLK: They have not. The do have the
opportunity to -- let ne see. They do have the
opportunity to do that, and at that time the FTB will in
t hat event have anple opportunity at that point to adjust
Appel lant's state tax.

ADM NI STRATI VE LAW JUDGE MARGOLI S:  There's been
no federal adjustnents that's --

MR. POLK: No federal adjustnent.

ADM NI STRATI VE LAW JUDGE MARGOLI S:  Ckay.

MR PCOLK: But for now the FTB has overstepped

20
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their bounds. The NPA is not valid. |In any case, the
proposed assessnent is arbitrary, and FTB is not entitled
to presunption of correctness. And in any case, the
Appel | ant has rebutted any presunption of correctness by
providing the federal records.

|"mgoing to nove onto -- well, delinquent filing
penalty. The Appellant's position is that no state return
was ever actually required. Her position is supported by
t he preponderance of evidence, thus, this penalty is
i napplicable. R&TC 18501 establishes that a state return
is required when adjusted gross i ncone exceeds $8, 000 for
singl e taxpayer or gross incone exceeds $10, 000.

In this case, the federal transcripts establish
the A is $1, well below the threshold for filing state
tax returns. And for the same reason that the filing
enforcenent fee under 1924 -- 19254 is inapplicable.
kay. 2013, also NPAis invalid. 1In this case, the FTB
does dispute that the Appellant did nake a tinely response
to the demand notice. That's Exhibit I.

FTB admits that the FTB initially decided they
woul d preclude fromtaking any further action. But FTB
clainms in their opening briefs that they subsequently
determ ned Appellant did indeed receive taxable incone.
They gi ve no expl anati on what soever as to how or why that

was det ern ne.

21
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The FTB admits that Appellant made a tinely
response to the second demand notice. There was a third
demand notice, which the Appellant responded to. That's
Exhibit M The FTB has failed to acknow edge that
response. No. They failed to acknow edge that the
response in Exhibit Mincluded the Appellant's I RS account
transcript for 2013. And that is at page 14 of Exhibit M
establishing that her gross incone for 2013 is zero
dollars and federal AQ is zero dollars.

Thi s evidence indicates that Appellant had no
state filing requirenment for 2013. Plus the 2013 NPA is
invalid because it does not authorize under Section 19087.
The NPA on its face at Exhibit N, you can see on its face,
it shows it was issued under a false pretense that the FTB
clainmed they had no record of receiving Appellant’'s tax
return or information indicating that you do not have a
filing requirenent.

But the FTB's own Exhibit Mshows that claimis
false. The FTB did have information indicating there was
no filing requirenent. They just chose to ignore that
informati on and i ssue an NPA anyway. So the Appellant did
not fail to file a 2013 return. She tinely responded to
demand notice. She provided incredible evidence in the
formof IRS account transcript to indicate that no return

was required.

22
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The FTB was thus precluded fromtaking any
further action. 1In any case, the FTB has not net its
initial burden to establish a reasonable or rationa
reason for its proposed assessnent. They failed to even
know edge the federal records in this appeal, |et alone
address that evidence or explain why it was not
sufficient.

The FTB arbitrarily attributed veracity the third
party reporting while arbitrarily ignoring the contrary
evidence in the I RS account transcript. In any case, even
if there was a presunption of correctness, the Appell ant
has rebutted that presunption with all the evidence that's
wi thin her power to produce.

The FTB also in 2013 has arbitrarily and
self-servingly refused to process a file return submtted
June 7th, 2018, Exhibit 19. Again, it shows My FTB
Records as of |ast week, February 13th. The FTB
acknow edges receiving the return, yet it says not
processed in FTB records.

|"mgoing to nove on to 2014. Ch, |'msorry.
Delinquent filing penalty on 2013. Appellant's position
is no state return was ever actually required. The
preponder ance of evidence supports that position, thus
this penalty is inapplicable.

I n any case, regarding the delinquent filing

23
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penalty, the Appellant had reasonabl e cause at the tine of
the FTB's demand for believing that she was not required
to file a 2013 return based on her federal adjusted gross
inconme, as seen in her IRS account transcript. Her
federal return was filed in 2015 and had been accepted
wel|l before this demand for a state return was nade.

Now, the demand penalty under 19133. 19133
requires that for the penalty to be inposed, the taxpayer
must have failed or refused to file a return upon demand.
Subsection(b)(1) clarifies that the penalty will only be
inposed if the taxpayer fails to tinely respond to a
current demand for a tax return.

FTB admits there was a tinely response to the
demand notice. They even put it in their exhibits,
Exhibit M So the penalty is clearly not applicable
because the required condition of a failure to respond to
a demand notice is not net.

2014, again, NPAis invalid. It should never
have been issued in the first place. |In this case, again,
the FTB does not dispute the Appellant did nake a tinely
response to the demand notice. And FTB even included this
response in their exhibits, Exhibit R The FTB has fail ed
to know edge that response.

The response in Exhibit R included the

Appellant's IRS return transcript and account transcript.
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That's page 5 and 7 of that Exhibit R which established
t hat her 2014 gross incone is zero dollars, and federal
AG@ is zero dollars. This indicates that the Appellant
had no filing requirenent for 2014. Thus, the NPA is
invalid because it's not authorized under Section 19087.

The Appellant did not fail to file a 2014 return
She provided credi ble evidence indicating that no state
return is required. The FTB was thus precluded from
taking any further action. |In any case, the FTB is not
met its initial burden to establish a reasonabl e or
rational basis for the proposed assessnent.

Not hi ng reasonabl e or rational that ignoring a
tinmely response to the demand notice, especially when it
i ncludes federal records indicating that there' s no
requirenent to file a return. FTB in this appeal has
failed to even know edge the federal record Appell ant
provided in response to the demand notice, |et alone
address that evidence or explain why it was not
sufficient.

They arbitrarily attributed a third-party
reporting while ignoring that evidence. They're not
entitled to a presunption of correctness for the 2014
proposed assessnent. |In any case, even if there were a
presunption, that's been rebutted by the federal records.

Delinquent filing penalty on 2014, Appellant's
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position is that no state return was ever actually

requi red. Preponderance of evidence supports that

finding. Thus, the penalty is inapplicable. 1In any case,
the respondent -- I'msorry. The Appellant had reasonable
cause for believing she was not required to file a 2014
return based on federal AG as shown in the federa

account transcript. She filed her federal 2014 return in
2015, and that was wel|l before this demand notice was

i ssued.

Demand penalty under 19133, 193133 requires that
the penalty to be inposed, the taxpayer nust have failed
or refused to file a return upon demand. Again,
mentioned this before. (B)(1l) clarifies that the penalty
will only be inposed if the taxpayer fails to tinely
respond to a current demand for tax return. FTB admts
there was a tinely response to the demand notice, and even
exhibited that tinely response at Exhibit R

So I'mgoing to nove on to 2015. How are we
doi ng on tine?

ADM NI STRATI VE LAW JUDGE BRAVHALL: Al right.

MR POLK: Ckay. NPA for 2015 is invalid. And
this one is going to be a little different fromthe other
ones. NPAis invalid. It should never have been issued
inthe first place. In this case, FTB used as their basis

for the NPA at Exhibit X, a claimthat the Appell ant
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failed to file a valid return

Well, just like with 2011, the FTB is nmaking up
their own authority to issue an NPA there. And | won't
rehash what 1've already said about 2011, but the sane
argunent applies. The words frivolous, invalid do not
appear in R&TC 19087. The conditions were not net. In
any case, even if 19087 authorizes a proposed assessnent
when a return is frivolous or invalid, FTB cannot nake a
return invalid just by calling it invalid.

The return -- you can see the return there in the
exhibits. It neets the Beard Test for a valid return.
Now, here's another very significant issue with this
particular NPA that | want to bring to your attention
The FTB admts that a notice was sent to Appellant making
changes to her 2015 return. That's Exhibit W

In that notice the FTB i nexplicably changed the
wi t hhol di ng anmount claimfrom $7,555 on a return to zero
dollars. The Appellant responded to that notice to object
to the changes. The FTB conveniently failed to nention
that the FTB al so sent a notice dated July 18, 2016, to
the Appellant. And that's Exhibit 6. It is called Second
Notice of Tax Return Change for 2015.

Now, this was 11 days after the demand notice was
sent. Exhibit 26, yes, that is the second notice of tax

return change for 2015 that the FTB issued 11 days after
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sendi ng the demand noti ce demandi ng a valid 2015t ax
return. In that notice in Exhibit 26, you can see that
the FTB inforned the Appellant they had reeval uated the
2015 return, and that they were allow ng the w thhol di ng
credits the Appellant had cl ai ned.

FTB also told the Appellant in that notice that
no further action on her part was required. The Appell ant
relied on that notice to conclude that the FTB was no
| onger claimng her 2015 return was invalid. That's a
perfectly reasonable conclusion to make. Well, the FTB,
for sone reason, went ahead and issued an NPA for 2015
after that, Exhibit X, claimng the Appellant did not
respond to the demand notice fromJuly 7th, 2016.

So this is what you call a bait and switch, it
| ooks Iike. This NPA is not authorized under Section
19087. The law clearly does not contenplate that the FTB
is permtted to send a msleading notice to a taxpayer in
order to prevent the taxpayer fromresponding to a
previously sent demand noti ce.

It was perfectly reasonable for the Appellant to
rely on that July 18th, 2016 notice fromthe FTB to
determ ne she was no | onger being required to respond to
the previous demand notice. And it was patently
unreasonable for the FTB to issue this NPA. In any case,

they've not net their initial burden to establish a
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reasonabl e or rational basis for the proposed assessnent.

The FTB in this appeal has failed to know edge
t hat second notice of tax return change, whereby, the
Appel  ant was informed that her 2015 return had been
accepted as filed after the demand notice had been sent.
And because they've not established a rational or
reasonabl e basis for themto propose assessnent, the FTB
is not entitled to presunption of correctness.

The FTB clearly contradicted thensel ves as the
validity of the 2015 return and mislead the Appellant. In
any case, even if there was a presunption of correctness,

t he Appellant has rebutted that presunption with the IRS
transcripts. She put a copy of the new state return -- we
put a copy of the new state return the Appellant filed on
June 15, 2018, into the record as Exhibit 18. That return
shows on line 13 the federal AG is $2,013. | think that
m ght be a typo. Actually, that's correct, $2,103. Yeah
that's a typo.

The FTB has arbitrarily and self-servingly
refused to process this return. The FTB acknow edges
receiving the return on June 15th, 2018. You can see that
in Exhibit 19. Yet it does not show this returnis
processed.

Delinquent filing penalty, the Appellant's

position is no state return was actually required. In any
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case, the Appellant had reasonabl e cause for believing she

was not required to file a 2015 return having al ready

filed one, and having been led to believe by the FTB t hat

t hey decided to accept that return as file.

Now, as for all the years the frivol ous appea
penalty. | think the FTB has a | ot of nerve to suggest
its opening brief that the Appellant's appeals are
frivolous. These proposed assessnents are all frivol ous.
The FTB is fortunate the Appellant cannot inpose and
coll ect penalties against the FTB for these | awl ess and
plainly meritless proposed assessnents.

The FTB's conduct in these cases is inexcusable.

They have shown little or no regard for lawful limts on

n

their authority. And they, frankly, abuse their power and

abuse process rubber stanping these proposed assessnents
every step of the way. | hope that stops today. |It's
ridiculous that we've had to take things this far with
t hese proposed assessnents. None of these NPA' s should

have been issued in the first place.

It is your role as the review board to help rein

in this kind of abuse of process. The FTB shoul d be
reprimanded for wasting this Board's tinme and ours. The
Appel | ant has reasonabl e grounds for appealing all of
these NPA's. They are all apparently invalid and not

authorized by law. They're all clearly arbitrary. And
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t he Appellant has federal records that agree with her
position on every one of these years.

Those federal records are at entitled to a
rebuttabl e presunption of correctness. The FTB has

produced no substantive evidence whatsoever to rebut the

federal determnations. And with that, | think I will let

FTB have their say.

ADM NI STRATI VE LAW JUDGE BRAMHALL: The only year

that you're claimng that there was a -- not a response to

the demand letter in the record was with respect to 2011;
correct? The other years there --

MR. POLK: No. There was a response to -- well,

there was a response to the demand notice for 2011. They

ignored it.

ADM NI STRATI VE LAW JUDGE MARGOLIS: That's the
one you put in the records?

MR. POLK: Yes. That's the one in today's
exhi bits.

ADM NI STRATI VE LAW JUDGE MARGOLI S: | just want
to make sure our record is conplete.

MR PCOLK:  Yeah.

ADM NI STRATI VE LAW JUDGE BRAMHALL: O her than
that, it's conplete?

MR. POLK: Yes. There was a response for 2011,

and for 2013, and for 2014. The only one there wasn't a
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response to was for 2015 because of the subsequent notice
that she received 11 days |l ater saying, "W've decided to
accept the return as filed. You don't need to take any
further action.™

ADM NI STRATI VE LAW JUDGE BRAMHALL: Before FTB
goes, Linda any questions?

ADM NI STRATI VE LAW JUDGE CHENG  No questi ons.

ADM NI STRATI VE LAW JUDGE MARGOLI'S:  None from rne.

ADM NI STRATI VE LAW JUDGE BRAVHALL: Ckay.

MR. AVARA: Judge before | proceed with ny
closing I just want to address a couple of things that
cane up there. First of all, there was sonme di scussion
about tax returns that were submtted for 2011. And
there's also a tax return submtted for 2015 or purported
tax returns. Those were zero returns.

| just want to get the authority on the record
for how those are to be treated. There's a 2002 BCE
presidential opinion called the appeal of LaVonne Hodgson

ADM NI STRATI VE LAW JUDGE BRAVHALL: Can you spel
t hat, pl ease?

MR AMARA: Ho0-d-g-s-o0-n. The cite is
02- SBE- 001, February 6, 2002. In that case the BCE
endeavored to determne howto treat zero returns. And
there was a |lengthy analysis, a very thoughtful analysis

where they ultimately concluded that zero returns do not
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constitute valid tax returns, and they do neet the filing

obl i gati on.

So I want to put that on the record. And I'l|
read directly fromthe opinion in the concl usion
"Returns do not contain sufficient data from which

respondent can conpute and assess a tax liability of a

particul ar taxpayer that do not denonstrate and honest and

genui ne endeavor to satisfy the requirenents of
California's tax law. "

And in parenthesis, "including zero returns are

not valid returns. Filing such a return places the filer

at risk of the sanctions adopted by the legislature to
enforce conpliance of the tax |aws."

There was nmention of federal changes in the
account transcripts or wage and inconme transcripts. |
just wanted to address those briefly too. The sane
anmended W2's purportedly fromthe enpl oyer seemto have
been submtted to the IRS. The IRS seens to not have
caught on to the, for the lack of s better term the

schene here and nmade the changes.

FTB is not required to follow those I RS changes.

"1l address sonme of that further in our closing, but I
just want to put that out there. And then finally with
respect to the demand notice in Appellant's response to

t he demand notice, perm ssible response to the demand
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notices are denonstration that the Appellant has al ready
filed; denonstration an Appellant or taxpayer does not
have a filing obligation. O, | guess for purposes of
this hearing, those are the only two that are really
appl i cabl e.

So interposing frivolous argunents in a | engthy
letter in response to demand is not considered a valid
response in FTB's view, and it doesn't neet the response
requirenent.

ADM NI STRATI VE LAW JUDGE MARGOLI S:  \What's your
authority for that, that you can ignore a response that a
t axpayer gives to a demand letter?

MR AVARA: Well, | would just note that there's
in terns of adm nistering 19133, that's an admi nistrative
determ nation that FTB has nade. 1'd be happy to maybe
delve into that further if there's, you know, additiona
gquestions for further authority that's needed in sone sort
of post-hearing briefing if that's necessary. But that is
our view on how we treat responses to demand noti ces.

M5. MOSNIER: And if you would | ook at Exhibit H
subm tted by FTB, this happens to be a demand for tax
return that was issued for tax year 2013. R ght on the
face of the demand it says, "How do | respond to this
notice," and there are three categories listed off to the

si de.
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One says, "Filed already?"” In other words, have
you already filed a return? "No filing requirenent?" In
ot her words, show us you don't have to file. O the third
one is, "Haven't filed yet?" Then the response woul d be,
okay I'mfiling right now So those are in response,
Judge Margolis, to your question about where would the
authority be for that. An exanple of that would be in
Exhibit H --

ADM NI STRATI VE LAW JUDGE MARGOLI S:  Ckay.

Thanks.

M5. MOSNI ER:  -- what can be considered
appropriate responses.

MR AMARA: Shall | proceed with our closing at
this tinme?

ADM NI STRATI VE LAW JUDGE BRAVHALL: Pl ease.

MR AMARA:  Ckay.

CLOSI NG STATEMENT

MR. AMARA: This is a classic non-filer case
where Appellant is asserting that her wage i ncone does not
actually constitute taxable incone in attenpting to avoid
an obligation that every simlarly situated Californian
must undert ake.

The evidence in the record establishes that

Appel l ant, Ms. Roberts, receives sufficient incone to
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trigger the tax return filing obligation for the appeal
years failed to file valid returns or didn't file returns
at all. The evidentiary record further establishes that
FTB correctly inposed penalties in this case.

Wth respect to the | egal standards and burden of
proof here, FTB proposed assessnents for each year based
on third-party payer information in this case. Appellant
havi ng chal | enged t hose assessnents bears the burden of
denonstrating error. Appellant also bears the burden of
establishing a basis for abating penalties in this case.

| just want to go through sonme of the significant
evidence or information in this case and try to distill it
down to the nost key pieces of evidence. First, as |
noted, FTB received third-party payer information show ng
t hat Appell ant received sufficient incone to trigger the
followi ng obligation in the appeal years.

FTB both requested and dermanded that Appell ant
file tax returns. Appellant either failed to file returns
in response or filed zero returns, which does not neet the
filing requirenent. Now, throughout the process,
Appel l ant's argunent has been fairly basic.

She clainmed that the third-party payer
information is inaccurate. And she basis that argunent on
her own incorrect -- what can also be referred to as

frivolous interpretation of what constitutes inconme and
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t hat wage incone does not constitute tax incone. You
can't create a filing obligation.

Now, Appel |l ant has gone even further in this case
in attenpting to support her argunment by submitting
amended forms W2 -- formW2's purportedly from her
enpl oyer showi ng zero dollars of incone in the appea
years. That evidence or information has been shown fal se
or inaccurate through several pieces of evidence in the
record here.

First, there's a declaration fromAppellant's
enpl oyer. A payroll adm nistrator at Appellant's enpl oyer
attesting to the inaccuracy of the amended W2's, and to
the fact that there were no changes to Appellant's inconeg,
and the income upon which FTB s assessnent based.

Second, FTB's own third-party information shows
that the enployer didn't initiate any changes to the
Appellant's incone in the appeal years. Finally, and
maybe nost significantly, the enployer has submtted their
current records regarding Appellant's income. That's in
evidence in this case. And it shows no changes were nade
fromthe original assessnent figures.

The original assessnent figures are accurate. 1In
sonme the record clearly supports the proposition that
Appel | ant received the incone at issue and failed to file

as required. Therefore, Appellant has failed to neet her
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burden in denonstrating error in FTB s assessnment. Al ong
t hose |lines, Appellant has also failed to denonstrate any
basis to abate the penalties in this case.

| also take an opportunity to just address a
frivol ous appeal penalty. A couple of points there.

First of all, Appellant's entire case rest on a frivol ous
position that wage incone is sonehow not taxable. You
cannot formthe basis for a filing requirenment. Beyond
that, Appellant took a rather brazen step in submtting
altered forms W2, purportedly fromthe enpl oyer show ng
zero incone.

As a result of the vol um nous correspondence
Appel l ant submitted in this case, significant FTB
resources has been consunmed, as well as your tine and
resources. Based on that, the frivol ous appeal penalties
are appropriate and shoul d be inposed in the maxi num
anount al l owabl e. Thank you.

ADM NI STRATI VE LAW JUDGE BRAVHALL: Ckay. Any
guestions of M. Amara?

ADM NI STRATI VE LAW JUDGE CHENG  No questi ons.

ADM NI STRATI VE LAW JUDGE MARGOLIS: No. | don't
have any questi ons.

ADM NI STRATI VE LAW JUDGE BRAMHALL: None here
ei t her.

MR POLK:  Well, | have sone things to say.
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ADM NI STRATI VE LAW JUDGE BRAMHALL: You have an

opportunity for about 10 m nutes for closing statenents.

MR POLK: Al right.

CLOSI NG STATEMENT

MR PCOLK: This is well covered in the briefs

al ready, but FTB is just repeating things we have al ready

shot down. The 2011 and 2015 returns are not zero
returns. A zero return is a return that purports zero
dol l ar incone. These reports -- these returns contain
sufficient data. They do actually report some incone.
The math happens to results in zero taxable

income. Many returns do that. It does not nake them

frivolous. The anended docunents were never relied on in

this appeal. The anended W2 docunents were not relied on

in this appeal by the Appellant. They were put into
evi dence just so that FTB can try to change the subject
away from what they' ve done wong here and try to snear
t he Appel |l ant.

She never reported that the amended docunents

canme fromthe enployer. Nor does it matter whether they

cane fromthe enployer. The enployer is not the fina
word on whet her the paynents constitute wages. Which
there's another thing I want to say.

The FTB continually refuses to acknow edge what
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the real issue is in this case. They pretend that the --
t hey keep putting a straw man argunment up here for themto
tear down that the Appellant has clained that wages are
not incone. W covered this in the brief. W agree that
wages are incone. Wat we don't agree with is that the
remuneration she received constitutes wages. And that is
a reasonable --

ADM NI STRATI VE LAW JUDGE MARGOLI S:  You agree she
received renmuneration for her work at Warner Bros?

MR POLK: Well, | don't think it's rel evant
because it's none of your concern whether she received
remuneration for her work unless you have jurisdictiona
facts to connect that to a taxable inconme producing
activity. And you don't have that. They haven't
i ntroduced that.

So renuneration is -- you know, | cite this in --
|'"mgoing to cite sonme cases that | have in the brief
because it bears repeating. Suprene Court in Eisner v.
Maconber in 1920 said it becones essential to distinguish
between what is and what is not incone as the termis in
the Constitution used, and to apply that distinction as
cases arise according to truth and substance wi thout
regard to form You have to apply a distinction between
what is and what is not incone according to truth and

substance. You cannot just arbitrarily assume that any
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noney paid to a person is incone.

FTB cannot just assune its way into claimng
jurisdiction by inmposing incone tax on the Appellant.
United States Tax Court in Len v. Conmission. This is in
the briefs. It's well settled that the nere receipt and
possessi on of noney does not by itself constitute taxable
i ncone.

They keep assuming facts not in evidence. They
insist on calling the remunerati on wages because they
don't want to have the discussion about what actually
constitutes wages or howthis third party determned it
was wages. And that's the reason for the pay stubs and
the letter that we wote to Enpl oyee Connection, which is
t he payroll conpany for Warner Bros.

W said, "Hey, we would like to see your evidence
because we have a declaration fromthis payroll enployee,
Renee Thresher, claimng that she checked the records and
the W2 forns accurately reflect wages."

Well, | don't think she even knows what wages
mean or understands it's a statutory term So we said,
"Al right. Wy don't you produce these records that you
relied on to report?" And if you | ook at these pay stubs,
t hey contain absolutely no information representing any
facts that you could use as a foundation to make t hat

determnation. So it's an arbitrary determ nation.
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They just decided -- and | realize this is a, you
know, it's probably a very unusual case where you haven't
had this put before you before. But people just generally
assune that wages -- you know, people that are filing this
paperwork to the FTB and to the IRS, they see wages. They
just assune the common use of the word. They just assune
the comon definition. They're not aware that has a
statutory definition in Unenploynment and I nsurance Code.

ADM NI STRATI VE LAW JUDGE BRAMHALL: Do you
di spute that these payroll records reflect renuneration?

MR PCOLK:  Well, renmuneration | don't know what
your definition is of that term | don't know what your
definition -- it's none of your concern.

ADM NI STRATI VE LAW JUDGE BRAVHALL: A paynent for
servi ces.

MR, PCLK: It's none of your concern whet her
sonmeone received paynent for their services unless you
have jurisdictional facts to connect that to a taxable

i ncome producing activity. You don't have that.

ADM NI STRATI VE LAW JUDGE BRAVHALL: | have a pay
st ub.

MR. POLK: Yeah. A pay stub is not a taxable
activity. | just read you the case. It says it is well

establ i shed the nmere recei pt and possessi on of noney does

not itself constitute taxable incone.

42

California Reporting, LLC
(510) 313-0610




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

ADM NI STRATI VE LAW JUDGE BRAMHALL: Well, what it
says is that we have to make a determnation if there is
or isn't a connection. Al right.

MR POLK: Yes. And you don't have any the facts
on which to nake that determnation. Al you have is a
conjecture. You have a lay witness testifying as --

ADM NI STRATI VE LAW JUDGE BRAVHALL: Ckay. |
under st and your position. Understood.

MR POLK: Yeah. They lay witness is testifying
to | egal conclusions they don't even have any
conprehension that they're testifying | egal concl usions.
One of the exhibits that we put in there is a declaration
used by the FTB in another case. It just shows that they
use a boiler plate declaration form

It's a fill inthe blank form It has the term
wages al ready selected. They just have the payroll person
fill in the nunbers. There's no thought given whatsoever
to whether or not the paynent constitutes wages. You
can't -- another case I'mgoing to quote fromthis -- from
the briefs is, "That which is not inconme cannot be nade
into income by calling it incone."

Let ne find that case. That's Suprene Court in
Hope v. Tax Conmissioner. This is in the brief. 1In
Hope v. Tax Conmi ssioner of Wsconsin, "That which is not

fact the taxpayer's incone cannot be made such by calling
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it income. And that applies to incone in any form
what ever you call it, including wages."

In this case that which is not wages cannot be
made such just because you got a declaration and got
sonebody to fill it in. Ch, yeah, yeah. It was wages.

That doesn't prove anything. You don't have facts. And

if -- here's the thing.
ADM NI STRATI VE LAW JUDGE BRAMHALL: W0 is -- |I'm
interested. This is not -- I'mnot arguing here. But who

is capable of making the determnation that renuneration
is a wage? W is capable of nmaking that determ nation?

MR PCOLK: Sonmeone with personal know edge of the
jurisdictional facts required to make that determ nation.

ADM NI STRATI VE LAW JUDGE BRAMHALL: Well, what is
a jurisdictional fact?

MR POLK:  Well, I'mnot teaching a | aw cl ass
here. Okay. Your job is to decide --

ADM NI STRATI VE LAW JUDGE BRAVHALL: You're
arguing that it doesn't exist. So I'masking you what --

MR POLK: Well, here's the thing. The Appellant
doesn't have to prove she's not liable for a tax. |If
you're going to say she's liable for tax, you have to have
evi dence to support that, and you don't have it. W're
not going to reverse the burden of proof and force her to

prove a negative.
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That's exactly why they are required to -- that
they can't -- the courts have said they cannot rely on
third-party reporting as conclusive evidence. They are
required to gather probative information. They have not
done that. They could have done that. They should have
done. And they would have done that if that evidence
exi st ed.

But that evidence doesn't exist, and they know
it. And that's why they didn't ask for it. They just
threw their declaration on the table. ©GCh, this person
says it's wages. That proves it's wages. That doesn't
prove it's wages. And it doesn't overcone the IRS
determ nations that are already in the Appellant's favor.

Again, if the IRS changes their determ nations,
the FTB will get another bite at this apple. They can add
their state incone tax if federal -- but | think the
federal determ nation are correct. They understand the
| egalities here and jurisdictional determnations that are
represented on a W2 form You' re not just reporting that
noney was pai d, even though that's the common belief.

You' re making jurisdictional determ nations when
you file a W2, and that's unfortunately the way this
systemworks. You have mllions of people every day
reporting these things. They have no idea what they're

tal king about, but it's good enough. As |ong as nobody
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di sputes it that evidence is on the table. Gkay. Good

enough.

ADM NI STRATI VE LAW JUDGE BRAVHALL: Ckay.

MR PCLK: Sorry.

ADM NI STRATI VE LAW JUDGE BRAVHALL: Anyt hi ng
further?

ADM NI STRATI VE LAW JUDGE MARGOLI'S:  No.

MR. POLK: | have a couple of things | wanted to
mention just to rebut what they said. There was no
frivol ous argunment nade what soever at any point in this
appeal . The Appellant never charged -- never clained that
wages are not incone.

The I RS records are not reflections of changes.
They are determ nations. And they are not based on any
anended W2 record. They are based on tax returns, which
were filed by -- and accepted. They were filed by the
Appel l ant and accepted. | think that's everything.

ADM NI STRATI VE LAW JUDGE BRAVHALL: Ckay. D d
you find that authority you were | ooking for?

MR. AVARA:  Wich authority is that, Judge?

M5. MOSNI ER:  Yes.

ADM NI STRATI VE LAW JUDGE BRAVHALL: You were
| ooking for your position on whether a -- what constitutes
a valid response to a demand penal ty.

MR. AVARA:  Well, | would just point out the
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| anguage of the statute Section 19133 says, you know, in

operative part, "If any taxpayer fails or refuses to nake

or file areturn required by this part upon notice and
demand. "

So adm nistratively FTB gives taxpayers an
opportunity to respond in a -- respond and maybe assert
they don't have a filing obligation. There's a risk

that's being run there. And that risk is if there is

indeed a filing obligation, then they haven't submitted a

correct response. A response would avoid the demand
penalty, and that's what occurred here.

There was a protestation fromthe taxpayer that
they didn't have a filing obligation. In our viewit's
i naccurate. And we're sustaining here that if indeed
found that they had a filing obligation, then their
assertion that they didn't in response to the demand is
not a valid response.

ADM NI STRATI VE LAW JUDGE BRAMHALL: Ckay.

ADM NI STRATI VE LAW JUDGE MARGOLIS: Did you send

t hem another letter saying that, "W find your response
i nadequate. Please file your return.”

MR. AVARA: | don't know that occurred in this
case. | don't want to speak nore broadly, but | guess,
you know, the evidentiary record doesn't support that we

responded with another letter, | don't believe.
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ADM NI STRATI VE LAW JUDGE MARGOLI S:  Ckay.

MR AVARA: And I'Ill just limt ny discussion to
while we're here.

ADM NI STRATI VE LAW JUDGE BRAVHALL: Thank you

MR, AVARA: Sur e.

MR POLK: 1'd like to respond to that if |
coul d?

ADM NI STRATI VE LAW JUDGE BRAVHALL: Ckay.

MR. POLK: Again, this shows they didn't respond
to say, "Hey, what you said was not sufficient.” They
just went ahead and arbitrarily -- this is exactly -- |

cite Portillo v. Conm ssioner in the briefs, and it's very
appl i cabl e here where you have a return or other credible
i nformati on.

And they just arbitrarily attribute voracity the
third-party information. And because that's what they
wanted to believe. And they decided not to believe the
information they had in their hand. So these are

arbitrarily --

ADM NI STRATI VE LAW JUDGE BRAMHALL: | read it.
That was a 1099-case. It's not a W2 case.

MR PCOLK: |'msorry?

ADM NI STRATI VE LAW JUDGE BRAMHALL: | said | read

t hat case

MR, PCOLK: But they broadly say an information
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return filed by third party. That principle applies.
There's no difference in that principle between W2 and a
1099. It's still a third-party reporting. And | cite a
case where the court says broadly, "Information returns
are reporting by a third party of incone as that third
party believes it be."

That's why it's not concl usive evidence here,
because it's just soneone belief and they may or may not
be m staken in that belief.

ADM NI STRATI VE LAW JUDGE BRAVHALL: Right. It's
j ust evi dence.

MR POLK: And we don't even have to reach the
nerits of the wages because of all the technical problens
with their -- they nmade arbitrary assessnent. They're not
entitled to a presunption of correctness to begin wth.
And as we argued in the beginning, the NPA's are all
invalid because they were not authorized under 19087.

t hi nk you can conclude this case just -- if you want to
make it easy on yourselves, just conclude it based on
t hat .

The last thing | want to say, there's no | aw that
prevents anyone fromfiling the corrected form The
Appel | ant never purported that it never cane fromthe
enpl oyer. There's corrective forns |ike 3525, that the

FTB uses, a W C. There's no |law that prevents anyone from
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issuing that formprovided it contains the information
that they believe to be correct.

Now, of course, if they issued one that they
didn't believe was correct, that would be fraud. But the
sanme thing happens if you file a tax return that has
sonmet hing that you don't believe is correct. There's no
| aw t hat prevents anyone from anyone issuing a correct
form

And the Internal Revenue Manual actually used to
have a provision where if you received a corrected form
froma taxpayer, they were instructed to accept the
corrected form Because they can't just rely on these
forms in the first place. |If they really think that
sonething is wong, their job is to investigate. Go talk
to the filer and see what that filer has to back up their
claim

In this case we have the sanme concl usory
information in that declaration that was on the W2.
There's really no difference. I1t's just another way of
saying the sane thing. So there's nothing probative
there. And not only did they not prove anything, they
didn't even try to prove anyt hing.

That's what -- that's what just shows that they
know t hey better, you know, tap dance around this and try

not to get into the conversation of how it was determ ned
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it was wages, because it's inevitably an arbitrary
det erm nati on.

In this case, the Appellant has asserted that
this is negligent msrepresentation. The WB when we wote
to them they we wote back. It's in the exhibits. They
denonstrated no inclination to even try to answer those
questions that were raised. They don't know or care what
trade or business nean or wages. They just -- this is an
enperor has no clothes type of deal.

ADM NI STRATI VE LAW JUDGE BRAVHALL: Ckay. Thank
you. This concludes the appeal hearing. The record is
now cl osed. The case is submtted for decision on
February 20th, 2019, at 12:45 p.m

Thank you.

(Proceedi ngs adjourned at 12:45 p.m)
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foregoing is a true record of the testinony and
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in the outcone of said action
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of March, 2019
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