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Los Angel es, California;, Wdnesday, February 20, 2019

1: 08 p. m

ADM NI STRATI VE LAW JUDGE GEARY: (Good afternoon
| adi es and gentl enen. Thank you for joining us today at
our offices in Los Angeles for the hearing in the matter
of Jax Logistics, Inc. That's Ofice of Tax Appeal s
Case No. 18011926.

My nane is Mchael Geary. | will be the |ead
judge today. | amjoined on the panel by two of ny
col | eagues, Andrew Kwee and Daniel Cho. Daniel is here in
t he place of Amanda Vassi gh who was originally noticed as
a judge. She had a famly energency, and could not attend
in Los Angel es today, and Judge Cho kindly agreed to step
into her place.

Let's start with the identification of the
parties beginning with the Appellant. Wo is appearing
for the Appellant?

MR. ALMEI DA:  Manny Al nei da.

MR PALMER:  And Jeff Pal ner.

ADM NI STRATI VE LAW JUDGE GEARY: M. Pal ner, what
is your title and rol e?

MR PALMER: |I'mthe accountant for JAX at this
poi nt .

ADM NI STRATI VE LAW JUDGE GEARY: kay.
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MR ALMEI DA: Judge, as | nentioned on the
prelimnary call, Kelly Jones who was the president and
CEO of the conpany passed away back in Novenber of 2017,
believe. And so --

ADM NI STRATI VE LAW JUDGE GEARY: (kay. Thank
you. And who is here to represent the California
Departnent of Tax and Fee Adm nistration?

M5. HE: Mengjun He.

MR CLAREMON: Scott C arenon.

M5. RENATI: Lisa Renati

ADM NI STRATI VE LAW JUDGE GEARY: Thank you. |
want to nention before we get into the nmeat of this case
in particular. OTA is an independent agency conpletely
separate and apart fromthe taxing agencies that appear
before us. And this is an appeal froma determ nation by
the California Departnent of Tax and Fee Admi nistration.
And I'Il refer to that agency as sinply the Departnent
afterwards in nmy presentation or its predecessor, the
Board of Equali zati on.

Jax Logistics, Inc., the Appellant in this case,
is liable for use tax plus interest neasured by unreported
rental receipts, totaling $2,204,514 for the period
July 1st, 2010, through June 30th 2013. The Depart nent
alleges that the liability was established by an audit.

And | should nention now as | did in any
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prehearing conference mnutes and order, that the audit

al so determ ned that the Appellant was liable for tax on
underreported excess tax purchases subject to use tax,
nmeasuri ng $6, 648, and tax on unsupported all eged

nont axabl e sales in interstate comerce. Neither of which
are issues in this proceeding. W are only here to talk
about the tax on the $2, 204,514 neasure for rental
receipts.

The Appel | ant concedes in this case that it
pur chased tangi bl e personal property fromout of state
sellers without paying tax to the sellers or to the
Departnent or its predecessor, the Board of Equalization.
It concedes that it did not elect to pay use tax in the
state nmeasured by the purchase price it paid for that
tangi bl e personal property by reporting that tax for the
period during which Appellant first placed that tangible
personal property into service.

It concedes that it rented or |eased that sane
tangi bl e personal property in the state, and it concedes
that it did not remt use tax in the state neasured by the
rental or |ease paynents accrued during the audit period,
which is the period | nmentioned before.

The parties have agreed that the sole issue to be
addressed in this hearing is whether Appellant entitled to

reduction of the $2,204,514 neasure of tax. | asked the
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parties to submt evidence in advance. The Depart nent
subm tted no exhibits or proposed exhibits for this
hearing. Am| correct the Departnent does not intend
to --

M5. HE: No. W had three, Exhibits A B, and C
A is the NOD i ssued on June 20th, 2014. Exhibit Bis a
DNR i ssued on COctober 5th, 2017. And Exhibit C selected
of audit working papers on the tax neasures at issue. And
we did e-mail O audia Lopez at the e-nail address
indicated in the order.

ADM NI STRATI VE LAW JUDGE GEARY: After the
preheari ng conference?

M5. HEE Right. After. Yes, before the deadline
specified in the order.

ADM NI STRATI VE LAW JUDGE CEARY: | was not aware
of that, and | did not see it in ny electronic file. Dd
you send a copy to M. Al neida?

M5. HE:  Yes.

ADM NI STRATI VE LAW JUDGE GEARY: M. Al neida do
you have those docunents?

MR ALMEI DA:  No.

M5. HE: Yeah. | can bring that e-mail up right
away. | was not aware that your office has not received
t he e-nmail

ADM NI STRATI VE LAW JUDGE GEARY: Let's go off the
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record for a second while we work this out, and I'Il put
it on the record after.

(There was a pause in the proceeding.)

ADM NI STRATI VE LAW JUDGE GEARY: Let's go back on
the record, please.

Wiile we were off the record, representative for
the Departnent indicated that she had a copy of an e-nai
that forwarded the Departnment's Exhibits A, B, and Cto
Cl audia Lopez at ny office and to M. Al neida, the
representative for the taxpayer. M. Al neida indicated
t hat he had recei ved those docunents.

| indicated to the parties that we do need to see
hard copies of those today. |If at any point in this
proceeding we need to | ook at copies, we'll stop the
proceedi ng and get them Because | believe that counse
indicated that there were only 27 pages.

M5. HE: Yeah. | guess we're skipping the DNR
since that was already on the record as an attachnent to
the opening brief, the Exhibit C. It's only 17 pages.

ADM NI STRATI VE LAW JUDGE GEARY: kay. | don't
t hink we need to see any of those right now If we do not
have them when we get back to our office in Sacranento,
and el ectronic copy, | will have staff follow up with you.

Let's see. That brings ne to our discussion of

the argunments. | think it was a little unclear initially
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whet her there would be testinony. 1It's now clear fromny
di scussion with M. Al neida before we went on the record,
there will not be any live testinony. This is only for
t he purposes of the hearings. W're going to be hearing
oral argunent. W' re not taking any evidentiary
t esti nony.
| have indicated to M. Al neida during our
t el ephone conference that | would allow 15 mnutes for his
opening argunent. He felt that would be adequate. 1'I]
allow 15 m nutes for the Departnent's response. And then
| think the Departnent indicated that woul d be adequate.
And M. Alneida, if you want it, we will allow
you an additional five mnutes in rebuttal.
MR, ALMEI DA:  Thank you.
ADM NI STRATI VE LAW JUDGE GEARY: All right.
M. Al neida provided two exhibits, and let nme go to those
so | can describe themnore accurately. It is -- the
first exhibit which we've mark for identification as
Exhibit 1 is entitled JAX, with J-A-X all capped,
Equi pnent Purchases Sales Tax. 1t's a one-page docunent.
The second docunent, which we have marked for
identification as Exhibit 2 is entitled Equi pment
Pur chases Qui ckBooks Detail 2010 through 2013. That's
four pages.

M. Al neida, those are the only pieces of

10
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docunent ary evi dence you propose to be admtted in this
heari ng?

MR, ALMEI DA:  Correct, Judge.

ADM NI STRATI VE LAW JUDGE GEARY: All right. Has
t he Departnment received those docunents?

M5. HE: Yes, we have.

ADM NI STRATI VE LAW JUDGE GEARY: Any objection to
t he adm ssion of those docunents?

M5. HE: No, objections.

ADM NI STRATI VE LAW JUDGE GEARY: Those docunents
are adm tted.

(AI'l Exhibits presented today were received

in evidence by the Admi nistrative Law Judge.)

ADM NI STRATI VE LAW JUDGE GEARY: | shoul d indicate
as to the Exhibits A, B, and C. You said that it was the
Noti ce of Determ nation, which I'mcertain that
M. Al neida has seen the decision and reconmendati on that
was issued by the Appeals Bureau. And 17 pages of --

M5. HE: Audit --

ADM NI STRATI VE LAW JUDGE GEARY: Audit papers.
Al'l right. | don't have those docunents before ne. |
think we all know | will get those docunents either at ny
office, or if I have to have staff request additiona
copies. W're going to admt those docunents also into

evi dence today.

11
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M5. HE: Thank you.

ADM NI STRATI VE LAW JUDGE GEARY: All right. I'm
ready to hear -- we are ready to hear the argunents. Are
you ready, M. Al neida?

MR ALMEIDA: | am

THE W TNESS: Proceed.

OPENI NG STATEMENT

MR ALMEI DA: Thank you. Again, this has been
one of those situations where, you know, we've been
deal i ng over the years with, you know, certain taxpayers
in this particular situation where we have transactions
i nvol ving out-of-state vendors that were either not
registered to collect use tax here in California, or, you
know, were not collecting use tax itself.

So ultimately what the client was doi ng was
| easing these trusses to individuals; a |ot of conpanies
in the entertainnment industry. And is generally the case
in the entertainnment industry, there's, you know,
signi ficant exenptions and significant transactions
i nvol ved where the vendor or the retailer are on the
production conpany, in this particular case, is the
consuner.

So the historical -- when you step back and | ook

at the historical argunments back and forth between the

12

California Reporting, LLC
(510) 313-0610




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Departnent during the audit and everythi ng subsequent to
this day, is well, we understand what regulation 1660,
which is basically where we focus our argunents on;

| easi ng and making an election to pay the tax cost,

equi pnent that is ultimately is the |ease.

And for the nost part, the taxpayer was
purchasing equipnment. It was comm ngle. Some was resol d.
Sales tax collected, ultimtely, other than the anounts
that are not in question today woul d be under statenent
for comrerce, transactions, or other sales that may not be
properly taxed. Oher than those, the issue here invol ves
did the taxpayer fully understand, and did they did, in
fact, make an election to pay the tax based on the stream
| ease paynents.

And, you know, we have a Suprenme Court case that
just canme down June 21st. We now have the new regul ations
that are going to involve the collection of the use tax
here in California, effective April 1st, where you gonna
basically require a vendor neeting certain thresholds to
collect and remt tax based on delivery and not
necessarily where they have a physical presence or nexus,
as we've known it to be over the last, you know, 30-sone
odd years.

But our concern is, and has al ways been the

concern is, did the taxpayer clearly understand that they

13
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had to make an el ection. And when they're purchasing
sonething froman out of state vendor, then the question
here becones, you know, should they be required to make an
el ection to pay use tax when the reality is based on these
deci sions that have occurred over the | ast several nonths?

Did they nmake an el ection not know ng that they
have to accrue and pay use tax? Hence, that's why we're
havi ng vendors collect and remt going forward, effective
April 1st in California. But, you know, the question
real ly becones did they have an opportunity? And if
conmpani es -- and you know, we've had this issue conme up
before with conpanies -- have a situation where the intent
is to pay the tax on the cost or assune that the tax was
coll ected and paid by the vendor because that's anot her
ar ea.

How do we know? | nean, historically we've had
situation with audit where anytine you have a use tax
transaction, the first thing we try to do is we try to
have the auditor look to see if the vendor is registered
to collect the use tax in California. Ws there any
subsequent questionnaire that may have been sent to that
vendor by the former Board of Equalization, now the CDTFA
Departnent? You know, would they do their due diligence
t hat way?

Potentially there is a situation where we have

14
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two different parties being assessed for the sane tax.
And that was one of the areas that we were obviously
concerned with. Because the assunption was, you know
what ? These fol ks are doi ng significant anount of
businesses in the California. |'mtalking about the
vendor or the vendors in particular. You know,
potentially would they have nexus?

| understand primary responsible is on the
purchaser to pay use tax. But the question then cones
back to well, if you didn't pay the use tax or the vendor
didn't collect it, have you nade an election to collect it
on a stream of |ease paynents? | can see that transaction
being a ot easier to understand or, | guess, in a certain
way to default to, if you're using a California vendor
that collects sal es tax.

Because unl ess you issue thema resale
certificate so you're basically making a positive nove to
say, you know what. [I'mgo to issue a resale certificate,
and I"'mgoing to collect tax on the stream of |ease
paynments. In this particular case, the taxpayer never
issued a resale certificate. The vendor, whether they
ultimately paid use tax to the State of California, we
never really found out because we never really got any
f eedback t hroughout the appeals process to determ ne that.

So you know, the argunment is really, have they

15
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made an election? Did they -- have they made a consci ous
el ection to pay the use tax on the stream of | ease
paynents? And here, again, the anounts in question, as
you can see on the exhibits that we provided, there's a
significant difference when you re | ooking at the cost of
t he equi pnent that was in -- that was | eased versus the
stream of | ease paynents. Wich, again, the taxpayer
never collected. Therefore, they didn't intend to coll ect
t ax.

The entertai nnment industry has a tendency to
believe that everything that they do is exenpt fromt ax,
even though it's not always the case. But, you know,
there's an avenue there in addition to that. Custoners
get audited in this industry all the tine. |If the vendor
did not collect the use tax fromthe | essee, did the
| essee get out of it, and ultimately have to pay the use
tax? Because here again, you have a two-way Street.

The auditor can cone after the |essor, or they
can go after the lessee. And if one party pays it, then
technically the other party doesn't have to pay it. So
assum ng that the | essee may have been audited -- or the
| essees may have been audited sonewhere al ong the way, did
they actually get an offset?

And, you know, so those are some of the concerns

that we have in this particular situation. O ultimately,

16
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we don't feel the Departnent did their due diligence to
get to a point where, nunber one, do we really have an

el ection? Can we say there was an el ecti on nmade even
though it defaulted into a nontaxable transaction on the
purchase price? And then what happened subsequently wth
the ultimate | essee?

And that's really in a nutshell our position, and
it's been our position all along. But again, you have to
under st and, you know, this has been a famly-owned
oper ated busi ness. Wen you assess sonmeone 2.2 mllion
dollars, and you're trying to, you know, arrange sone sort
of a, you know, conclusion that's reasonabl e and equitable
to the taxpayer, and you' re making the right decision, you
know, based on the facts avail able, you know, we just feel
t hat wasn't done.

Therefore, we're here today to present in front
of the adm nistrative |aw judges here of the OTA. And we
appreciate the tine to do that.

ADM NI STRATI VE LAW JUDGE GEARY: (kay. Thank
you.

MR, ALMEI DA:  Thank you.

ADM NI STRATI VE LAW JUDGE GEARY: Judges, do you
have any questions for M. Al neida?

ADM NI STRATI VE LAW JUDGE KWEE: Yes, | did have

one basic question for Jax. |'mjust curious. What

17
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exactly is a truss? Could you explain what it is you're
renting out?

MR ALMEI DA: Yeah. Do you want to explain it or
do you want nme to do it?

MR. PALMER. A truss is tubular steel arranged
and fabricated various ways. You'll see it at a place
i ke the auto show or a convention center. It holds up --
it holds up lights and rigging and stuff |ike that.

You'll see it at concerts.

ADM NI STRATI VE LAW JUDGE KWEE: So do you
pre-fabric them yourselves, or do you purchase it in a
conpl eted condi tion?

MR ALMEIDA: They're in a conpl eted condition.

ADM NI STRATI VE LAW JUDGE KWEE: Ckay.

MR ALMEIDA: Only sales and | eases is what Jax
Logi stics does.

ADM NI STRATI VE LAW JUDGE KWEE: Ckay. Cool. And
one other question. You had nmentioned that you weren't
sure the | essees had possibly paid the use tax?

MR, ALMEI DA: Yeah. W -- we tried to get the
Departnent to do due diligence to determne if maybe --

' cause again, you could have -- because it is a use tax
transaction, you could potentially have nmultiple parties
payi ng the use tax.

ADM NI STRATI VE LAW JUDGE GEARY: Did you ever

18
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provide, like, a list of your custonmers so that it could
be provided?

MR ALMEI DA:  Yup. Those were avail abl e.

ADM NI STRATI VE LAW JUDGE GEARY: Judge Cho?

ADM NI STRATI VE LAW JUDGE CHO  No questi ons.

ADM NI STRATI VE LAW JUDGE CGEARY: | have a
guestion. M. Alneida, is it your contention that there
has to be evidence that Jax Logistics nade a consci ous
el ection in order for the liability to be uphel d?

MR ALMEI DA: Correct.

ADM NI STRATI VE LAW JUDGE GEARY: And what's your
support for that proposition?

MR, ALMEI DA:  Well, the support just conmes al ong
with the fact that use tax is a very conplex area, and
when you're purchasing froma | ocal vendor, again, the
sal es tax transaction, if you issue thema resal es
certificate, for all intense purposes in ny mnd, you nmade
an el ection.

However, because this is a use tax transaction,
we believe that the intent was to pay the tax at cost, and
t he assunption was as long as we didn't collect it on a
stream of | ease paynents, we've nmade that election. But
as is the case in a |lot of cases, you think the vendors
are paying the tax w thout know ng whether the vendor was

registered to collect the tax in California or not.

19
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| think the vendors were | ocated nmaybe in Texas
and sone of the other states nearby and the M dwest side
of the country. So yeah, at the end of the day, that's
our position. And again, it clearly denonstrates, you
know, based on the Wayfair case based on the decision to
require retailers in California nowto collect the
district taxes across southern counties, we believe
there's some inconsistencies there that, you know, for al
intents and purposes, it's a use tax. You're requiring
the retailer to collect it.

So it's nore anmbiguity when it cones to these
transactions and stating okay, we're going to assess based
on the fact you nmade an election to collect. Well, we
didn't in this particular case. Thank you.

ADM NI STRATI VE LAW JUDGE GEARY: Thank you. Is
the Departnment prepared to give its argunent?

M5. HE: Yes. Thank you.

OPENI NG STATEMENT

M5. HE: So on the sale issue here on the record
makes it very clear that no reduction is warranted to the
audit of $2, 204,514 nmeasure of tax, which was based on
Appel lant's own recorded but unreported rental receipts,
whi ch Appel | ant concedes untaxable. As you know,

generally, a |ease of tangi ble personal property or TPP

20

California Reporting, LLC
(510) 313-0610




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

for short. A lease of TPP is a continuing sale of
purchase for the duration of the | ease, and taxes due on
the rental s payabl e.

As relevant here, however, a lease is not a
continuous -- TPP is not a continuous sale of purchase if
the TPP is | eased substantially in the sane form as
required, and the | essor has paid sales tax reinbursenents
or use tax neasured by the purchase price at the tine of
t he purchase or the I essor has nmade a tinely election to
pay tax neasured by the purchase price with its return for
the period during which the TPP is placed into renta
servi ce.

| f the | essor does not nmake a tinely election to
pay tax based on the purchase price, then the | essor may
not retroactive itself. Here first as the owner's
prehearing conference mnutes and order shows and as al so
docunented in Departnent's Exhibit B, the DNR on pages 4
and 21 through 27, Appellant conceded the follow ng:

First, Appellant purchase the TPP at issue from
out of state sellers wthout paying tax or tax
rei nbursenents at the time of the purchase.

Two, Appellant rented or | eased the same TPP in
Cal i forni a.

And three, Appellant did not report or pay tax

nmeasured by the purchase price with the return for the

21
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period during which this TPP was first placed into renta
servi ce.

And four, Appellant also did not remt use tax in
Cal i fornia nmeasured by the rental receipts approved during
the audit period. Accordingly, there can be no dispute
t hat taxes due on the rental s payabl e.

And also on this, I want to enphasis that as |
just discussed. There are actually two requirenents
before the election for this option to pay the tax based
on purchase price to apply. The TPP has to be |eased in
substantially the sane fornmed as required.

The Departnment -- it's in the Departnment's
position that's not approved. |In fact as showing in the
Department's Exhibit C, 1 know you don't have it in front
of you right now

ADM NI STRATI VE LAW JUDGE GEARY: Actually, 1've
been told that it's nowin our electronic files.

M5. HEE Ohn. Okay. That's great. So Exhibit C
page 4, that's our overall exhibit package, page nunber
15. The Departnent notes for the record that Appellant
actual ly has not established the TPP was | eased in
substantially the same formas required for to be able to
use | essee option to pay tax based on purchase price.

This is because of the TPP that is at issue,

required assenbly. | guess if you go to Appellant's

22
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website, you can see all these trusses, stages, or

what ever other thing. They are huge. So they were not

in

assenbled form The | essee who | eases this property, had

to do the assenbly thenselves. So therefore, they were
not |eased in substantially the same formas provided fo
the election to wite it off. But then, of course,
there's no election to pay the purchase price that was
ever made.

And secondly, the audit neasure was based on

r

Appel l ant's own general |edger records on actual basis as

reflected on all the schedul es the Departnent provided i

n

Exhibit C. That's pages 12 through 19. And Appell ant has

not proved or even alleged any error in its own records.

Regardi ng Appellant's contentions, first,
Appel l ant states it was unaware or unfamliar with the
sal es use Tax Law Regul ation 1660. Even if it's true,
unfortunately there's no provision relevant to sales and
use tax law that would relieve the tax payer fromtax
liability based on the ignorance of the |aw

The Departnent al so actually notes for that iss
that the Appellant was represented by California-based

sal es and use tax representatives since at |east since

ue

2008. As a point of reference, the audit period is from

July 1st, of 2010 through June 30th of 2013. So that's

i ssue.
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And regardi ng Appellant's contention that
Departnent did not do due diligence to investigate whether
it's rental custoners or it's out-of-state vendors pay the
use tax. First, as Appellant already conceded, Appell ant
did not pay to out-of-state vendors tax or tax
rei mbursenments. So it's highly unlikely the out-of-state
vendors paid any tax to California.

Then on the custoner side, Appellant has not
provi ded any rental invoice showi ng the nanme of the
custonmers of the rentals or provided any other information
that would allow the Departnent to identify instrunenta
custoners or to verify if any of them woul d i ndeed have
reported or paid any use tax on their own sales and use
tax to warrant any offset.

And al so that Appellant's total tax woul d be much
less if it had made a tinely election to pay tax based on
t he purchase price is of no | egal consequence. As
Regul ati on 1660 makes abundantly clear and al so as the
Court of Appeals held in Action Trailer Sales Inc., v.
State Board of Equalization: |If the |essor does not nake
atinmely election to pay tax based on the purchase price,
then the | essor may not retroactively do so.

And the taxpayer's contention is the election for
the tax to apply to the Appellant, the election had to be

a conscious election by the taxpayer to pay tax based on
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the rental receipts. That's not what the | aw says.

The | aw says very clearly, if you | ease the TPP
in substantially the sane form the election to get out of
the box to pay tax on the rental receipts the election to
pay based on the purchase price. You have to either pay
at the tine of the purchase or at the tine you file a
return for the period when the TPP was placed into renta
servi ce.

Because there's no dispute as to the application
of the |aw here or to the neasure of the tax wth regard
to this determ nation and anount of Appellant's neasure
are legally relevant, the Departnent's determ nation
shoul d be sustained and this appeal should be deni ed.

Thank you.

ADM NI STRATI VE LAW JUDGE GEARY: Thank you. Any
guesti ons Judge Kwee?

ADM NI STRATI VE LAW JUDGE KWEE: Yeah. | have a
qui ck question for the Departnent. Ws it -- did you say
your position was that if all the taxpayer did was
assenbl e products, that would disqualify it from being
| eased in substantially the same fornf

M5. HE: If all the TPP | eased require assenbly,
then it was not leased in substantially the sanme form as
required. That's the Departnent's position

MR PALMER: It hasn't been established that it

25
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was.
ADM NI STRATI VE LAW JUDGE KWEE: Ckay. Than
ADM NI STRATI VE LAW JUDGE GEARY: Judge Cho,
guesti ons?

ADM NI STRATI VE LAW JUDGE CHO  No questions

ADM NI STRATI VE LAW JUDGE GEARY: You nade a

representation that the Appellant did not identify t
vari ous vendors fromwhich it purchased the subject
tangi bl e personal property; correct?

M5. HEE Did not identify its vendors -- th

custoners. |'msorry.

k you.

any

here.

he

e

ADM NI STRATI VE LAW JUDGE GEARY: The custoners.

M5. HE: Yeah. | did not say they did not
identify the vendors. | say they probably have sone
vendor information on file. But point is since Appellant
never paid those vendors tax or tax reinbursenents, it's
nostly pointless.

ADM NI STRATI VE LAW JUDGE GEARY: | understand. |
just wanted the clarification. You did say custoners.
just -- for some reason | heard sonething else.

M. Al neida, you have five mnutes if you'd like
it to rebut.

MR, ALMEI DA:  Sure. Yes, | would.

111
111
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CLOSI NG STATEMENT

MR. ALMEI DA:  Yeah. Wth respect to stating that
if an out-of-state vendor failed to collect use tax froma
California custonmer, | don't believe you can nmake an
assunption that that vendor never paid the tax. Because,
again, as in many cases in California, Board of
Equal i zation, and |I'm sure the Departnment now, will send
1164, | guess CDTFA 1164 any tinme that they suspect that
an out-of-state vendor is performng or has activities
here in California. Cbviously, now with Wayfair case
different set of circunstances.

But, you know, historically those questionnaires
will be sent out and there is an inquiry that goes on with
t hose vendors and to the extent that those vendors were
considered to have nexus in California. There would be
potentially an assessnment or at |least a self-audit or a
managed audit where those vendors would be required to pay
the tax and not necessarily reinbursing thenselves for the
tax that they failed to collect fromthe custoner

So fromthat perspective, you know, we're
certainly not in agreement with the Departnment. In
addition to that, | don't believe that statement that the
custoner nanes were not provided. That's not accurate.
That we did ask themsinply on the basis that -- because

it's -- these transactions are classified as use tax that
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we felt that if they did, the | essees were audited or they
were self-reporting the tax, that we could get
confirmation.

Again, it's sonething that normally we woul dn't
go back to a customer and try to get that information
because it is confidential. So it would be sonething that
only the auditor would be able to do assess through the
Departnent's website or their internal website.

So again, | knowit wasn't above early on in the
audit. That may have been the case early on in the audit,
but once | got involve in the audit, that was one of the
criteria that we were trying to have the Departnent review
to make sure it was the sanme, tax was not paid by
different parties; whether it be the vendor or the
cust oner.

ADM NI STRATI VE LAW JUDGE GEARY: kay. |Is that
it for your closing?

MR ALMEIDA: That's it. Yes.

ADM NI STRATI VE LAW JUDGE GEARY: Thank you.
Questions, Judges?

ADM NI STRATI VE LAW JUDGE KWEE: | guess | have
one nore question for CDTFA. If the taxpayer were to have
provided a list, what would be the Departnment's policy on
cross-checking custoners to see if use tax was paid by the

custoners in the context of a |lease of itens |ike this?
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M5. RENATI: The Departnment had recei ved copies
of the purchase invoices for the --

ADM NI STRATI VE LAW JUDGE KWEE: O if they just

M5. RENATI: O on the sales invoices?

ADM NI STRATI VE LAW JUDGE KWEE: | think that they
were saying they just had customer |ist nanes avail abl e.
| mean, was that correct?

MR, ALMEI DA:  Yeah. W have both vendor and
custoners. Yeah.

M5. RENATI: According to our Exhibit C and B, no
rental invoices and no sale -- rental invoices which is
are the sales to their customers or purchase invoices were
provi ded. Had they been provided, we could have | ooked --
contacted the vendors to see if use tax had been paid, or
they had a permt to collect tax through our interna
dat abase.

On their rentals, we could have | ooked at
custoners to see if they had reported it. GCenerally it's
not -- it's very rare that a customer would report the
rental, but we would check into that and | ook at audits.
But there's no evidence that those invoices were ever
supplied for either rentals or purchases.

MR. CLAREMON: I n both cases there's going to be

concurrent liability. So regardless if we can check it as

29

California Reporting, LLC
(510) 313-0610




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

an actual matter, but it doesn't affect the taxpayer's
liability.

ADM NI STRATI VE LAW JUDGE GEARY: Judge Cho?

ADM NI STRATI VE LAW JUDGE CHO  No. No questions
her e.

ADM NI STRATI VE LAW JUDGE GEARY: And | have no
guestions. Thank you for appearing. |1'mgoing to close
the record. W will take the matter under subm ssion
The judges will get together to deliberate, and within
100 days of today's date we will issue a witten decision
and send a copy of that decision to the parties.

Any questions?

M5. HE: No.

MR. ALMEI DA:  Thank you j udge.

ADM NI STRATI VE LAW JUDGE GEARY: Thank you for
appearing, everybody.

' mclosing this hearing.

(Proceedi ngs adjourned at 1:45 p.m)
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HEARI NG REPORTER S CERTI FI CATE

|, Ernalyn M Al onzo, Hearing Reporter in and for
the State of California, do hereby certify:

That the foregoing transcript of proceedi ngs was
taken before ne at the tine and place set forth, that the
testi nony and proceedi ngs were reported stenographically
by me and later transcribed by conputer-aided
transcription under ny direction and supervision, that the
foregoing is a true record of the testinony and
proceedi ngs taken at that tine.

| further certify that | amin no way interested
in the outcone of said action

| have hereunto subscribed ny nane this 16th day

of March, 2019

ERNALYN M ALONZO
HEARI NG REPORTER
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