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Van Nuys, California; Friday, January 25, 2019

12: 57 p. m

ADM NI STRATI VE LAW JUDGE CHO We're now on the
record.

This is the appeal of Ricardo Bircher, OTA Case
No. 18032403. Today is January 25th, 2019, and the tine
is approximately 12:57 p.m W're holding this hearing in
Van Nuys, California. M nanme is Daniel Cho. ['Il be the
| ead adm nistrative |law judge for this appeal. Wth ne
are Adm ni strative Law Judges Linda Chang and Kenny Gast.

Can the parties please introduce and identify
yoursel ves for the record, beginning with Appellant.

MR. BIRCHER |I'm Ricardo Bircher, taxpayer.

ADM NI STRATI VE LAW JUDGE CHO  Thank you

MR. VWERKI NG  Bran Werking and Natasha Page for
respondent, Franchi se Tax Board.

ADM NI STRATI VE LAW JUDGE CHO  Thank you. So the
issue in this appeal is whether Appellant's claimfor
refund was filed within the statute of Iimtations for the
2007 tax year. |Is that still your understandi ng,

M. Bircher?
MR, BIRCHER: Yes. Yes.
ADM NI STRATI VE LAW JUDGE CHO Is that al so your

under st andi ng, M. WerKking?

California Reporting, LLC
(510) 313-0610




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

MR. WERKING  That is correct.

ADM NI STRATI VE LAW JUDGE CHO kay. Wth
respect to the exhibits, Appellant has submtted exhibits
1 through 8. It's ny understanding that FTB has no
objections to these exhibits; is that correct?

MR. WERKI NG  That is correct.

ADM NI STRATI VE LAW JUDGE CHO  Therefore, we wl|l
enter these exhibits into the evidentiary record. 1In
addi tion, FTB has provided Exhibits A through H And it's
nmy under standi ng that Appellant has not objected to these
exhibits as well; is that correct, M. Bircher?

MR BI RCHER:  Yes.

ADM NI STRATI VE LAW JUDGE CHO  Thank you
Therefore, we will enter these exhibits into the record as
wel | .

(Appel lant's Exhibits 1-8 were received

in evidence by the Admi nistrative Law Judge.)

(Respondent’'s Exhibits A-H were received

in evidence by the Admi nistrative Law Judge.)

ADM NI STRATI VE LAWJUDGE CHO As a rem nder to
both parties, although we've entered all the evidence into
the record, we'll give the exhibits their appropriate
weight. Al right. Do you guys have any questions at
this point in tinme?

MR WERKI NG  No.
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MR. BIRCHER |'ve conprised a brief summary to
hel p ne explain the situation. Can | read that?

ADM NI STRATI VE LAW JUDGE CHO  Sure. You can
read that. Just as a rem nder, though, generally when
people tend to read off of a docunent, they tend to read a
little bit faster than they would normally talk. So try
to remenber to speak a little bit slower. | think that's
the only thing I would request. It's to help us get a
really clear transcript today.

kay. In that case, we'll go along with our
previously agreed upon schedule. M. Bircher, we'll give
you ten mnutes to do your open testinony and your cl osing
argunents, followed by any questions that the panel or FTB
may have as to your testinony just to clarify what you
have stated. Afterwards we'll five the FTB ten mnutes to
present their closing argunents followed by a five-mnute
rebutt al

But before you begin your testinmony, M. Bircher
' mgoing to place you under oath in affirmation and
accordance with the rules and regulations. Wuld you m nd
standi ng and raising your right hand?

111
111
111
111
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Rl CARDO Bl RCHER

produced as a witness by and on behalf of hinself, and
havi ng been first duly sworn by the Adm nistrative Law

Judge, was exam ned and testified as foll ows:

THE W TNESS: Yes.

ADM NI STRATI VE LAW JUDGE CHO  Thank you. You
may sit down. So you can testify in the narrative, which
means you can just give your testinony freely and
informally. Feel free to use just regular terns. And |
guess just tell us why you believe your claimfor refund

shoul d be granted when you're ready.

OPENI NG STATEMENT

MR BIRCHER: Ckay. The facts of this matter,
it's a 2007 estimated tax liability that was assessed and
found to be incorrect by Franchise Tax Board, and the
efforts of Franchise Tax Board enpl oyees to keep funds
taken fromne through a bank |evy.

I n January of 2017, upon follow ng up on ny 2006
tax liability disposition, I found that ny 2007 tax
liability had been considered paid in full. Upon
receiving that informati on on March 15th, 2017,
requested that funds taken through bank | evy be refunded.

Franchi se Tax Board deni ed refund, stating statute of
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l[imtation issues.

It was nmy understanding that in respective tax
years, liability nmust first be fully paid before a refund
or credit or paynment of overpaid liability can be cl ai ned.
My 2007 tax liability was considered paid in full in
January 2017, and claimfor refund was filed on
March 15th, 2017. That's basically it.

Now, | had the opportunity to go through the
i ssues that were sent to ne fromthe Franchi se Tax Board.
And | was looking at this, and in here it states that --
where is it? On the second page it says, "As a result of
our collection actions, Franchise Tax Board received a
$577.99 paynent on Cctober 10, 2013."

Exhibit Eis a copy of Franchise Tax Board record
of 2007 tax year account line 3. It says, "After FTB
applied that paynent for 2007, your account was paid in
full."

| guess just to say that the beginning of this
thing was, fromthe start | told themthere was no tax
l[iability. There was a mstake. This was -- this was in
2007. And this thing has bei ng doggi ng ne ever since.
Now, | sent themletters stating the reasons why.
didn't have no, you know, | had no tax liability. | sent
them copies of ny tax returns. And still -- | was stil

receiving notices that | needed to pay, you know, had a
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tax liability.

The problem here that, you know, | didn't owe the
taxes in the first place, okay. They agreed upon that.
But then they want to turn around and say, well, we're
gonna keep your noney, you know, because of the statute of
[imtations. Howcan | have -- if | don't have a tax
l[iability, why don't you want to refund the noney that
you' ve taken?

This is ny problem Initially, I was a victim of
a predatory loan deal. That's how all this got started.
The | ender fabricated sone stuff, sent it in. Franchise
Tax Board got wind of it. They're saying they didn't get
an estimated tax liability on ne. At the tinme, the
address that they sent this to was just a nailing address.
| didn't live there anynore.

So | didn't think anything of it. You know, I
haven't cone by to check the mail. They said they'l
figure out this mstake, and they'll deal with it. Ckay.
But it didn't end there. They kept dogging ne. Even this
exhibit, I have an exhibit here. | sent in the tax -- ny
tax return on -- | mailed it in. It was 3/21/2016.

| received a notice of incone tax due 12/27/2016.

So | sent inthe tax return, and I"'mstill getting notices

that, you know, | owe this noney. | sent in letters to

t hem explaining why. M tax liability -- | didn't owe any
10
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t axes.

It didn't matter to them It was in the system

So | get these conputer generated notices that, "You need

to pay us. And if you don't, we're gonna attach interest

to it.

| didn't have 5 -- $6,000 to give them It was a

m stake. They didn't want to accept that. So here we

are.

I'"mtrying to put this to bed now They agreed that

it wasn't a tax liability. Gay. So why not give ne the

f unds

don't

back? That's the only reason |'"mhere. So | really

know to much nore to add to that, other than it was

a m st ake.

a tax

You know, just do the right thing. | didn't have

l[iability, refund the noney. |It's sinple, you know.

It's such a small anobunt. Wy are we wasting tinme? You

know,

the last case was mllions of dollars. I'mjust a

l[ittle small man. You know, return the noney. That's al

' masking. So you know, thank you.

ADM NI STRATI VE LAW JUDGE CHO Al right. Thank

you very much. Do you have anything further to add?

you.

Appel

MR. BIRCHER  That's pretty nuch it.

ADM NI STRATI VE LAWJUDGE CHO Al right. Thank
Franchi se Tax Board, do you have any questions for
ant based on testinony?

MR. WERKING | do not.

ADM NI STRATI VE LAW JUDGE CHO  Judge Cheng, do

11
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you have any questions?

ADM NI STRATI VE LAW JUDGE CHENG  No.

ADM NI STRATI VE LAW JUDGE CHO  Judge Gast?

ADM NI STRATI VE LAW JUDGE GAST: No.

ADM NI STRATI VE LAWJUDGE CHO | don't have any
guestions either.

MR, BIRCHER This is pretty straightforward, you
know.

ADM NI STRATI VE LAWJUDGE CHO Al right. Thank
you. So why don't we nove on to Franchi se Tax Board's
presentation. You will have ten mnutes for your

presentation.

OPENI NG STATEMENT

MR WERKING Thank you. The issue in this case
i s whet her Appellant has established that he filed a claim
for refund for the 2007 tax year within an applicable
statute of limtations. Appellant has not established
that he filed his 2007 claimfor refund within the general
statute of limtations provisions pursuant to Revenue and
Taxati on Code 19306.

And Appel | ant has not asserted any facts and all
information avail able to respondent, and does not indicate
an alternative statute of limtations apply. Revenue and

Taxati on Code Section 19306 prohibits respondent from

12
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crediting or refunding an overpaynent when a claimfor
refund was not filed within four years of the due date of
the return or one year fromthe date of over paynent,
whi chever is later.

Respondent does not dispute that Appellant is
entitled to an overpaynent for the 2007 tax year
However, respondent is prohibited by law fromcrediting or
refundi ng his overpaynent because his claimfor refund was
recei ved by respondent in 2015, nore than four years after
t he due date of the 2007 return, which was due in 2008,
and nore than one year after receipt of his overpaynent,
whi ch was received in 2013.

Accordingly respondent's denial of M. Bircher's
2007 claimfor refund is proper and shoul d be sustai ned.
Thank you.

ADM NI STRATI VE LAW JUDGE CHO  Thank you
Judge Cheng, did you have any questions for FTB?

ADM NI STRATI VE LAW JUDGE CHENG No, | don't have
any questions.

ADM NI STRATI VE LAW JUDGE CHO  Judge Gast?

ADM NI STRATI VE LAW JUDGE GAST: No questi ons.

ADM NI STRATI VE LAW JUDGE CHO  Sanme here. So
M. Bircher, you'll have five mnutes on rebuttal. You
can just wap up your case, and |let us know why you are

entitled to a refund.

13
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CLOSI NG STATEMENT

MR BIRCHER: Okay. On Exhibit E, it states here
that it has a collection date of 10/10/2013 for $577.99.
In looking at -- now there is -- there's also not --
there's not a date that actually states when the tax
l[iability was actually paid in full. | kind of stunbled
upon that in January of 2017. | don't think that was
sonmet hing that was going to be told to ne.

| think it was probably to et the statute of
[imtations tinme run out. Anyhow, | was |ooking at
Exhibit H And in here it was tal king about the statute
of limtations. It says, "The respective tax year, tax
year's liability nmust first be fully paid before a refund
or credit or paynent of that overpaynent liability can be
cl ai ned. "

And it goes down further, "Refund or credit can
be allowed for only those overpaynents that were received
or were effected within one year of the date of the
taxpayer's claim" let's see -- "the date the taxpayer's
claimwas files wwth FTB."

Now, nmy claimwas filed March 15, 2017.

ADM NI STRATI VE LAWJUDGE CHO. I'msorry. |I'm
going to have to interrupt you. | believe the FTB has
determ ned that your letter, dated January 18, 2015, is

your claimfor refund. Let nme just confirmthat with FTB.

14
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Is that correct?

MR. BIRCHER  Actually, the letter here,
Exhibit G is ny request for refunds.

ADM NI STRATI VE LAWJUDGE CHO. That's true, but
think they chose an earlier letter to try to assist you.
Let ne confirmthat with FTB

MR. VWERKI NG Yes. The Franchise Tax Board
| ooked at the earliest docunents in |ight nost favorable
to Appellant, in which he inplied he may have been
entitled to an overpaynent for the 2007 tax year. And so
that was -- that is respondent's Exhibit F, the 2015
letter in which -- although, Appellant didn't specifically
indicate that he was entitled to an overpaynent,
respondent accepted that docunent as Appellant's infornma
claimfor refund.

ADM NI STRATI VE LAW JUDGE CHO Gkay. Thank you
M. Bircher, do you understand what they just told you?
They chose an earlier docunent to try to assist you.

MR. BIRCHER Well, all that does is take ne out
of -- takes nme out of nmy -- howdo | say this -- statute
of limtation. It takes ne out of that range, if we go by
the actual letter that | sent to them the March 15, 2017,
letter. Then that takes nme within ny statute of
[imtations.

See the point that I'"'mtrying to make? | don't

15
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understand why -- why would they do that when the letter
here states, Exhibit G that states what | requested. So
why are we using an earlier letter? That's -- that's
not -- |I'mnot understanding that --

ADM NI STRATI VE LAWJUDGE CHO Let ne see if --

MR BIRCHER -- because this is the letter | was
going for. Exhibit Gis the letter that I was asking for
t he refund.

ADM NI STRATI VE LAWJUDGE CHO. | believe that the
FTB has, at |east according to the briefs that were
witten, they were willing to accept the January 18th
| etter and subsequent letters as part of the claimfor
ref und.

| s that correct, FTB?

MR. WERKING That is correct. W accepted that
2015 letter, that earlier as Appellant's informal claim
for refund, that was then perfected when Appellant filed
his 2007 return indicating that he had zero tax liability.

ADM NI STRATI VE LAW JUDGE CHO  kay. So
believe then that M. Bircher's statenent that you woul d
i ke your March -- | forgot the date.

MR. BIRCHER  That was March 15, 2017.

ADM NI STRATI VE LAW JUDGE CHO. -- your
March 15th, 2017, letter to be your claimfor refund?

MR BIRCHER:. That's the letter that | sent in

16
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after I found that the tax liability was fully paid. Once
| found out it was paid, then | put in the request for a
refund. Because | knew -- | found that there was a
statute of limtations within a year, so | had to -- you
know, once | found out it was paid, then | requested the
refund. So, you know, | don't get this other thing that

t hey' re doi ng.

ADM NI STRATI VE LAW JUDGE CHO kay. | see your
argunment now. GCkay. Thank you. You can continue if
you'd |ike.

MR BIRCHER Ch, as | was saying with that --
with that said, ny tax liability was paid in January 2017,
and ny refund -- ny claimfor refund was done
March 15, 2017. So I'mw thin that year as far as statute
of limtations are concerned. And on this Exhibit H, it
says the sane thing. | was within that year.

Now, this says, "Paynents nade by a taxpayer
received through FTB's collection efforts are effected the
date the paynents are received."

Now, the thing |I don't understand is they have a
col l ection date, dated Cctober -- it was 10/10/2013. So
when | | ook at this, the date on this docunent is
5/30/2018. That's when it shows ne having a credit. The
coll ection was done on the '13, and the credit was done on

t he' 18. | don't know the tine here is -- and | stil

17
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don't have a clear date of when the actual tax liability
was paid -- considered paid.

On here ny understanding is that it was
consi dered paid by 5/30/2018, the $577.99, but | never
received a letter from Franchise Tax Board stating that it
was paid. This is sonmething that | had kind of stunbled
into. So as far as I'mconcerned, | followed the
procedure, the tineline to stay within that year. | sent
themthe letter. Using the information that | received
t hr ough phone calls fromthe Franchi se Tax Board, and
finding out that ny tax liability was paid.

| don't have any other records stating the dates
of when it was paid, other than, you know, this exhibit
here for 12/27/2016 stating that ny tax liability had
changed. Wen | received this, | checked into the 2007
and found that it was paid. That's the only way that |
found out this tax liability was satisfied.

So I'musing this as a guide. | nean,
understand the point they're trying to make. They got the
noney. They want to keep it. |It's good. But technically
it wasn't owed, and |I'mjust asking for a refund.

ADM NI STRATI VE LAWJUDGE CHO Al right. Thank
you very much. The judges will neet, and we'll decide
this matter. We'll issue our decision wthin at |east 100

days from today.

18
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| s there any other questions fromthe panel?
What about FTB? Do you have any questions? It |ooks |ike
you want to say sonething.

MR WERKING | -- 1 kind of would like to
clarify, if I my?

ADM NI STRATI VE LAW JUDGE CHO. Sure. You can
clarify.

MR WERKI NG For taxpayer's benefit, | know
you're referencing nmy Exhibit E, and | ooking at the date
at the top of that docunment -- and that's actually the
date which that -- that page was print. That's not the
date of the overpayment. That $577.99 paynent is
actually -- the effective date is October 10th, 2013.

And for purposes of determning the effective
date of an overpaynent, you would | ook to Treasury
Regul ati on 301-6611-1 subsection(d), in which the date of
t he overpaynent is the date of paynent of the first anount
that is in excess of the tax liability.

And that is the date that paynment was received
because there is no tax liability other than the lien fee
for $16 for Appellant's 2007 tax year. So | hope that
hel ps the panel and is informational.

ADM NI STRATI VE LAW JUDGE CHO  Thank you. So
after that, does the panel have any questions?

ADM NI STRATI VE LAW JUDGE CHENG  No.

19
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ADM NI STRATI VE LAWJUDGE CHO Al right. So as
| stated earlier, this concludes the hearing. The judges
will nmeet and confer on the matter and di scuss the issue;
and we'll issue a decision within 100 days fromtoday; so
the case is now submtted, and the record is now cl osed.

(Proceedi ngs adjourned at 1:22 p.m)
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HEARI NG REPORTER S CERTI FI CATE

|, Ernalyn M Al onzo, Hearing Reporter in and for
the State of California, do hereby certify:

That the foregoing transcript of proceedi ngs was
taken before ne at the tine and place set forth, that the
testi nony and proceedi ngs were reported stenographically
by me and later transcribed by conputer-aided
transcription under ny direction and supervision, that the
foregoing is a true record of the testinony and
proceedi ngs taken at that tine.

| further certify that | amin no way interested
in the outcone of said action

| have hereunto subscribed ny nane this 16th day

of February, 2019.

ERNALYN M ALONZO
HEARI NG REPORTER
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