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Los Angel es, California;, Wdnesday, February 20, 2019

7:50 a. m

ADM NI STRATI VE LAW JUDGE ANGEJA: W'l go on the
record for the Ofice of Tax Appeal's hearings for these
consol i dat ed appeal s of Coast Waste Managenent. Bear with
me, | want to read all of the Appellants as well as OTA
case nunbers for the record.

Coast Waste Managenent, Inc., 180663386,

Gl. Industries, Inc., 18063387; USA Waste Managenent of
California, Inc., 18063388; Valley Garbage and

Rubbi sh Co., Inc., 18063389; Waste Managenent Collection &
Recycling, Inc., 18063390; \Waste Managenent of Al aneda
County, Inc., 18063391; and Waste Managenent of

California, Inc., 180063392.

Dd 1l mss any? | don't think that | did. W're
in Los Angeles, California. The date is
February 20th, 2019, and it's 7:52 according to ny cl ock.
My nane is Jeff Angeja. |I'mthe lead adm nistrative | aw
judge for this hearing. M co-panelist today are M ke
Geary and Dani el Cho.

Can | have the Appellants identify thenselves for
t he record?

MR MARKS: Yes. M nane is Jeff Marks, Deloitte

Tax, representing the Appellants.
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M5. ROZARIO Karri Rozario, Deloitte Tax,
representing the Appellants.

ADM NI STRATI VE LAW JUDGE ANGEJA: And for CDTFA?

MR K SMTH Kevin Smith, CDTFA, representing
t he Depart nent.

MR. ARM TAGE: Dam an Arnmitage with CDTFA

MR S. SMTH  Steven Smth, CDTFA

ADM NI STRATI VE LAW JUDGE ANGEJA: And
M. Armtage, what's your position?

MR. ARM TAGE: Technical advi ser.

ADM NI STRATI VE LAW JUDGE ANGEJA: Ckay. Is it
busi ness tax --

MR ARM TAGE: Specialist Il1I.

ADM NI STRATI VE LAW JUDGE ANGEJA: | always forget
until | get back up to headquarters. Ckay.

So the parties have agreed that the issue of
t hese consol i dated appeal s i s whet her Appellants have
established that they are entitled to a refund of a
portion of the annual flat rate fuel tax, which is inposed
pursuant to Section 8651.7.

So ny first order of business is to usually turn
to the evidence. So this is the spot where this wll fit
any place else, or better than any place else. During the
prehearing conference, Appellants indicated they have one

exhibit that has been previously provided to CDTFA. CDTFA
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had no objection.

We marked it, distributed it yesterday while
traveling down here. | got a copy of an e-mail that there
were four additional exhibits. They weren't identified on
the -- during the prehearing conference. So | want to
hear a good reason why they should be introduced | ast
mnute. And we had sent an e-nmmil response that we
weren't inclined to admt it because they are |ast mnute.
So go ahead.

MR MARKS: Yes, | sawit. And we understand
that the 35 percent safe harbor exenption rate is --
certainly can be used, so | believe we have a solid
argunent for a refund provision. But we want to provide
a -- sone additional information related to that safe
har bor exenption rate to help the OTAin its
deci si on- maki ng process.

The four exhibits, three of themare Board of
Equal i zati on nenorandum and ot her notices around the 14 --
regul ati on 1432 rul e-maki ng process. Therefore, | believe
t he CDTFA has seen these before. And then the Exhibit 5
isa-- just alist of states at -- in the different PTO
exenption rates.

ADM NI STRATI VE LAW JUDGE ANGEJA: The reason
why -- and | did ook at them The dates fromthose are

from 2015 and 2016. W have had t he prehearing conference
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on January 31st. Any reason why we coul dn't have had that
identified prior?

MR. MARKS: No. There's no -- no specific reason
why we shoul dn't have added it prior, but after further
del i beration we thought that it would be helpful in the
process.

ADM NI STRATI VE LAW JUDGE ANGEJA: And | don't
want to bel abor this point, but CDTFA, | don't know if you
have an objection or not?

MR K SMTH W do object to the adm ssion.

ADM NI STRATI VE LAW JUDGE ANGEJA: Ckay. All
right. So nmy concern is we've got one of our Rules of Tax
Appeal s, Rule 30428: Parties should exchange copi es and
their exhibits 15 cal endars days before the hearing or
earlier as directed to by OTA

And the prehearing conference, part of the
prehearing conference is for an efficient full hearing.
Everybody has advanced notice of the exhibits. So I'm
goi ng to exclude those, based on our regul ations and per
our prehearing conference and mnutes ordered as a result
of that.

You can still make the argunent, but |'m not
going to have the exhibit.

MR MARKS: Okay.

ADM NI STRATI VE LAW JUDGE ANGEJA: And ny

10
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understanding is neither party has w tnesses for today?

MR K SMTH  Correct.

ADM NI STRATI VE LAW JUDGE ANGEJA: Part of why I'm
harping on that a little bit is there's two parts to a
hearing. W get the evidence in, and then we have the
argunments. So to have evidence dropped at the |last mnute
today sort of disrupts that. So | want to turn to the
argunments. We would begin with Appellants' argunment. You
guys had agreed in the prehearing conference it should
t ake approximately 15 m nutes.

CDTFA wi Il be allowed to ask questions as well as
the judges, if we have any. CDTFA can then nmake its
presentation. They said they could do it in 10 m nutes.
Appel l ants as well as judges can ask questions. And then
you guys woul d be allowed approximately a five-mnute
rebuttal, if needed.

Wth that, that's enough out of ne. Let's get
started and have the Appellants tell us your side of the

story.

OPENI NG STATEMENT

MR MARKS: Absolutely. Good norning. M nane
is Jeff Marks, and this Karri Rozario representing the
Appel lants. As part of these consolidated appeals, the

Appel lants are in the waste and sanitation busi ness and

11
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operate throughout California. |In providing these
services, Appellants maintain a fleet of vehicles that are
powered by diesel fuel, conpressed natural gas or CNG
liquefied natural gas or LNG And sonme of these vehicles
are equi pped with powered takeoff or PTO equi pnent.

PTO equi pnent al | ows engi ne power to be
transferred to outside devices, such as conpactors on
garbage trucks. The exanples of the types of the power
t akeof f equi pment used in Appellants' fleet is referenced
on pages 8 through 12 of Exhibit 1, if you want to have
nore information as to that, or having discussions as to
t hat .

As to the taxes involved, California inposes a
use fuel tax on conpressed natural gas and |iquefied
natural gas in Division 2, Part 3 of the Revenue and
Taxation Code. It provides two nechanisns to pay the use
fuel tax. The first mechanismis to pay a per-gallon tax
that's collected fromthe operator of the CNG or LNG
vehicle by a registered vendor and then remtted to the
Departnent. The per gallon tax nechanismis described in
Revenue and Taxati on Code Section 8651. 6.

The second nechanismis the annual flat rate tax.
The annual flat rate tax allows vehicle operators to
prepay an annual flat rate tax to the Departnment. In

turn, the CNG and LNG vehicle operators do not pay the

12

California Reporting, LLC
(510) 313-0610




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

per-gallon tax to the venders. The annual flat rate tax
provi des a graduated tax rate schedule that's dependent on
the vehicle's weight. It ranges from $36.00 a vehicle to
$168. 00 per vehicle.

The annual flat rate tax is a nechanismwhich is
prescribed in Revenue and Taxation Code Section 8651.7(a).
As stipulated and agreed to by both parties, Appellants
paid the annual flat rate tax for the vehicles that are
subject to this refund. Appellants also annually file a
user use fuel tax return, wherein, the vehicles for which
the annual flat rate tax has been paid. In essence, this
is an informational return.

Appel  ants cl ai m a consol i dat ed over paynent of
$209, 701.80 in use fuel tax paid, and it was subsequently
applied by the Departnent Tax and Fee Admi nistration. The
refund is treatable to the percentage of fuel used in PTO
equi pnent, and for which the annual flat rate tax paid.

It is the Appellants' position that the statutory
construction for the use fuel tax statutes unanbi guously
provide for refund of the annual flat rate tax.

Specifically, Revenue and Taxati on Code Secti on
8652(c), provides that, "No tax shall be inposed upon any
user with respect to that fuel which the user establishes
satisfaction of the board is used for purpose other than

generation of power to conpel a notor vehicle in this

13
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state.”

| want to reenphasis a portion of Section
8652(c). It states, "No tax shall be inposed upon any
use. "

Subsection 8652 nmakes no distinction between the
annual flat rate tax inposed under Section 8651.7 and the
per gallon tax inposed under 8651.6. The Departnent even
concedes as nuch in its decision dated, May 10th, 2018, in
a subsequent brief that OTA dated August 2nd, 2018.
Quoting frompage 6, the decision, the Departnent states,
"That" -- and | quote, "W agree the claimnt's statenent
that the annual flat rate fuel tax is a tax in our fee,"
end quot e.

It is Appellant's contention that the term nation
of the annual flat rate tax paid by Appellants is a tax in
the May 10, 2018, denial letter is the defining point at
i ssue. The Departnent makes two contentions that are
based on the statute of construction use fuel tax |aw,
that the Appellants are not entitled to a refund.

First, by corporation of the May 10th, 2018,
deci sion. The Departnent asserts that C ainmants' el ection
to pay the annual flat rate tax, which results in |less tax
pai d than Appellants woul d have had paid per gallon tax,
prohibits the refund overpaynent prescribed in Sections

8652 and 9151. Froma statutory perspective, this

14
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rational e i s m staken.

In the footnote 6 of the May 10th, 2018,
deci si on, Departnment provides further rationale. 1'm
guoting, "The business tax and fee division stated at the
appeal s conference that claimants cannot obtain a refund
if they reported the use fuel tax on an annual basis.

"And we do not agree with that statenent because
section 9151 states an anmount paid excess of the anmount
due shall be credited on any anounts then due and payabl e
and the bal ance refunded. The nere fact that claimants
reported on an annual basis does not preclude a refund
frombeing issued if claimants were to show that they
overpai d the tax.

"However, as these appeals denonstrate, it seens
unlikely that CNG or LNG fuel users, non-propul sion uses,
woul d ever be high enough to warrant a refund of taxes
paid on the annual flat rate tax basis," end quote.

Further, the Departnment's denial ends with a
statement summarizing its position by stating at the
bottom of page 7 and top of page 8, and | quote, "The nere
fact that the annual flat rate fuel tax is a tax does not
mean refund i ssued on the basis of exenpt use w thout any
regard as to whether the anount of tax reported exceeds
the anmount legally due,” end quote.

The Departnent's assertion that a refund is only

15
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avai l abl e so long as the amount of tax reported exceeds
t he anmount of tax legally due is erroneous. Paynents paid
t he anount of use fuel tax weekly do, pursuant to the
annual flat rate tax as statutorily and legally prescribed
in Section 8651.6(b)(2) and Section 8651.7.

| f Appellants elected to pay the per gallon tax
instead of the annual flat rate tax, then not only woul d
Appel I ants have a higher tax liability, but they would
al so have a higher refund claimas well. The Departnment's
second contention that the Appellant's are not entitled to
a refund is because the anpbunt owed under the annual fl at
rate tax based on the weight of the vehicle and not the
gall ons of fuel used. And that is inpossible to calculate
t he amount of fuel used in that manner w thout first
determ ning the anount of fuel used. We respectfully
di sagree with this contention

8651. 7(a) provides, and | quote, "The owner or
operator of a vehicle propelled by a system using
liquefied natural gas or conpressed natural gas may pay
the fuel tax for the fuel use of those fuels by paying an
annual flat rate fuel tax." And | want to again
reenphasi s the | anguage, "May pay the fuel tax for the use
of those fuels.™

| f the general assenbly intended for the annua

flat rat tax to be unrelated to fuel usage, it would have

16
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i nstead only be based on the weight of the vehicle. And

t he general assenbly woul d have excluded the "for the use
of those fuel s" language in the drafting of

Section 8651.7. |Instead by specifically incorporating
such | anguage, the general assenbly intended that the
paynment of the annual flat rate tax is also strictly
statutorily speaking the paynment of a fuel tax for the use
of those fuels.

Accordi ngly, because Appellants paid the annua
flat rate tax in Section 8651.7 for the use of conpressed
natural gas and liquefied natural gas, Appellants also
paid for the fuel tax for the use of those fuels and in
turn are entitled to a refund claim

Furthernore, the general assenbly's enactnent of
hi gher rates for heavier vehicles, in any case, the
general assenbly's intention to enact a tax simlar to the
per gallon tax. That is taxing | ess fuel efficient
vehicles at a higher rate. Accordingly, even the annua
flat rate tax structure is congruent to the statutory
| anguage in that it is a tax for the use of those fuels.

The second issue at contention is appellant's
nmethod to cal cul ate the refund over paynent anount.
Appellant's California Regulation Title 18 Section
1432(a)(2), Regul ation 1432 provi des safe harbor

exenption; 35 percent for garbage trucks. The 35 percent

17
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safe harbor exenption is a reasonabl e exenpti on percentage
for CNG trucks.

And the key here is there's no difference between
the gallons of fuel attributable to auxiliary or PTO
equi pnent and the proposal functionality of the equi pnent
no matter whether that truck is a CNG truck, and LNG
truck, or diesel fuel truck. While it nmay not be an exact
nunber, it is reasonable. And there is no disputing the
fact that it's certainly -- the safe harbor exenption
percentage is not zero percent.

ADM NI STRATI VE LAW JUDGE ANGEJA: Does that
concl ude your presentation?

MR MARKS:. Yes.

ADM NI STRATI VE LAW JUDGE ANGEJA: Al right. Any
guesti ons.

ADM NI STRATI VE LAWJUDGE CHO.  No, | don't have
any questions.

ADM NI STRATI VE LAW JUDGE ANGEJA: Ckay. CDTFA?

OPENI NG STATEMENT

MR K SMTH Good norning. |'mKevin Smth
fromthe CDTFA | egal Departnent with Stephen Smth and
Dam an Armtage, ask the clains for refund be denied.

Cl ai mants cannot use the 35-percent safe harbor

anount Regul ati on 1432 because that regul ation applies to

18
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the use of diesel fuel and not fuels tax and use tax | aw.
While we agree that a refund may be given for fuel not
used in propul sion because the anmobunt owed under the
annual flat rate fuel tax is based on the wei ght of the
vehi cl e, not the anount of fuel used. It's inpossible to
cal cul ate the anount of fuel use in an exenpt manner

wi thout first determning the total amount of fuel used.

And as O aimants have conceded, the end result in
this calculation is that no refund woul d be due.

Regarding daimant's argunment that they should be able to
apply the safe harbor anount to the flat rate anount it
pays, this argunent is filed for two reasons. First, as
stated previously, the safe harbor anmount is for diesel
fuel use, not field tax under the use fuel tax |aw

And second, the amount paid as the flat rate for
fuel use enconpasses all the use of the field and woul d
not be appropriate to apply to safe harbor percentages, so
flat rate. Because that rate already takes into account
all uses of fuel, including any use of --

ADM NI STRATI VE LAW JUDGE ANGEJA: | hate to stop
you, but I mssed your first point. Can your repeat that?
You said for two reasons. | got the second one.

MR K SMTH Okay. Sure. Argunents filed for
two reasons. First, as stated previously, the safe harbor

anounts apply to diesel fuel use, not fuels tax under the

19
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use fuel tax | aw
ADM NI STRATI VE LAW JUDGE ANGEJA: Ckay. Thank
you.

MR K SMTH That's all | have.

ADM NI STRATI VE LAW JUDGE ANGEJA: (kay. You guys

have nine mnutes left. Any questions of the Departnent?

ADM NI STRATI VE LAW JUDGE GEARY: No.

ADM NI STRATI VE LAW JUDGE ANGEJA: Appel l ants, do

you have questions of then®
MR. MARKS: Can you repeat your second --
MR K SMTH  Sure. Sure. The second -- the

amount paid for the flat rate fuel use enconpasses al

uses of the fuel. That would not be appropriate to apply

to safe harbor percentages, that flat rate, because that
rate already takes into account all uses of fuel
M5. ROZARIO | have just one quick question.

MR SM TH: Sur e.

M5. ROZARIO There was a statenent that you were

tal king about the Caimant agreed. | didn't get the
entire statement. It was sonmething to the effect it was
not -- a refund is not applicable.

MR K SMTH W agree that a refund may be
gi ven for fuel not used for propul sion
MR. MARKS: Was that the tax would be higher if

they paid the per-gallon tax?
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MR K SMTH R ght. And | believe you guys
conceded previously that you paid per gallon. You
cal cul ated your total fuel usage, and then take a 35
percent cut off of that. You would owe nore than a flat
rate.

MR MARKS: That would be correct, but the refund
woul d still be nore than under the --

MR K SMTH R ght. But you would end up
payi ng nore total tax.

ADM NI STRATI VE LAW JUDGE ANGEJA: | had that as
one of the stipulation from prehearing conference.

MR. MARKS: Yeah.

ADM NI STRATI VE LAW JUDGE ANGEJA: So all right.
| have one question, but I'll hold it until the end. Do
you want to do a rebuttal ?

MR. MARKS: No. | think we addressed everyt hing.

ADM NI STRATI VE LAW JUDGE ANGEJA: So | want to --
| realize the anal ogy won't be perfect because |I'm going
to borrow fromthe inconme tax, but it's an intuitive
concept that helps ne apply here. Isn't this sort of if
one were to take the standard deduction and then subtract
fromthat item zed expenses, that's sort of the m xture of
the two different nmethods here, or am| m ssing sonething?

MR MARKS: No. | think that it's two -- this is

not a deduction of -- there's two different nechanisns to

21
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pay the use fuel tax. |It's not a -- necessarily a
deduction. They are two separate -- two wholly separate
mechanisns. One is a per-gallon tax, and the other is an
annual flat rate tax. So they are, while you are stil
payi ng the use fuel tax, they are two separate sub-taxes,
if you wll.

ADM NI STRATI VE LAW JUDGE ANGEJA: Ckay.

M5. ROZARIO. Al so the statute does not
preclude -- | nean, the statute defines what the exenpt
use is. The exenpt use happens no matter which
nmet hodol ogy you elect in terns of paynent. And so to kind
of follow the analogy, if we would have paid per gallon,
we woul d have paid nore in our refund under exenpt use,
which is still alot. You know, that is still covered by
statute. It would be significantly higher.

| think we all agreed to that. And had the
assenbly wanted this to be an all-enconpassing to use as
all uses of fuels, that would have been in the statute and
t hey woul d have addressed the exenpt use for provisions.

ADM NI STRATI VE LAW JUDGE ANGEJA: Ckay. |
under st and both sides, and we have sone homework to do.
Do ny col | eagues have questions?

ADM NI STRATI VE LAW JUDGE GEARY: No.

ADM NI STRATI VE LAW JUDGE CHO  Just a qui ck one.

M. Smth, you said that the annual flat rate enconpasses

22
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all used, including the use for PTO equi pnent. Do you
have any support for that? It's the first |I've heard of
t hat, actually.

MR K SMTH It's just our understandi ng of

when this was enact ed. | think it was in 1975. That was

t he understandi ng what, you know, you're paying. So you

can pay on a per-gallon basis, or you can pay a flat rate.

The ease with the flat rate is that you' re just

payi ng one anmount, and that anmount enconpasses all, you

know, off-road, and any kind of exenpt use. |It's all just

sort of worked into that flat rate, and you usually pay a

| ot | ess because of that.

ADM NI STRATI VE LAW JUDGE CHO  Understood. Thank

you.
MR K SMTH  Thank you.
ADM NI STRATI VE LAW JUDGE ANGEJA: Anybody have
further questions or responses?
MR. MARKS: Yeah. To that, there are certainly

with -- another piece of that would be to allow, for

i nstance, for nonconventi onal uses or nonconventi onal fuel

such as conpressed natural gas, |liquefied natural gas.
There's use here. So that is -- that certainly was a
consideration for the inplenentation of the annual fl at
rate tax, and the less tax liability that would be paid

under -- using that mechanism But again, going back to

California Reporting, LLC
(510) 313-0610

23




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

the idea that while there may be less tax liability, there
is also less refund of the liability.

ADM NI STRATI VE LAW JUDGE ANGEJA: Ckay. kay.
| f no one has additional questions, we will close the
record and conclude this hearing. | want to thank the
party for com ng today. Following this hearing, ny
co-panelist and I wll discuss the evidence and argunents,
and we will issue a witten opinion within 100 days.
hope to be faster than that.

Wth that, this hearing is now cl ose.

(Proceedi ngs adjourned at 8:15 a.m)
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HEARI NG REPORTER S CERTI FI CATE

|, Ernalyn M Al onzo, Hearing Reporter in and for
the State of California, do hereby certify:

That the foregoing transcript of proceedi ngs was
taken before ne at the tine and place set forth, that the
testi nony and proceedi ngs were reported stenographically
by me and later transcribed by conputer-aided
transcription under ny direction and supervision, that the
foregoing is a true record of the testinony and
proceedi ngs taken at that tine.

| further certify that | amin no way interested
in the outcone of said action

| have hereunto subscribed ny nane this 13th day

of March, 2019

ERNALYN M ALONZO
HEARI NG REPORTER
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