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Los Angeles, California; Thursday, April 25, 2019

9:00 a. m

ADM NI STRATI VE JUDGE THOVWPSON: W' re goi ng on
the record nowin the Ofice of Tax Appeals oral hearing
for the consolidated appeals of Century West XXVIII
et al, Case No. 18010039, versus the Consolidated Appea
of 28 Rel ated Partnershi ps.

We're in Los Angeles, California. 1t's Thursday

April 25th, about 1:05 p.m, and ny nane is G ant

Thonpson. [I'mthe |ead adm nistrative |law judge for this
appeal. Mself and ny co-panelist will look at all this
as equal nenbers of the panel. So I have, as you can see,

Nguyen Dang and Daniel Cho with ne today on the panel

So first I would just like to ask the parties to
i ntroduce thenselves for the record. | think I know who
everybody is, but we want it on the record. And maybe
spel |l your nanes as well for the sake of the reporter. So
Franchi se Tax Board, will you introduce yoursel ves.

MR. CORNEZ: M chael Cornez, G o-r-n-e-z.

M5. PARKER: Nancy Parker, P-a-r-k-e-r

MR, THOWPSON: Ti m Thonpson, T-i-m
T-h-0-m p-s-o0-n.

M5. VOGEL: Ana Vogel, A-n-a, V-o0-g-e-I.

ADM NI STRATI VE JUDCGE THOWPSON: One thing |
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wanted to nmention is nyself and the other judges may ask

guestions during the hearing, and we don't want that to be

intimdating in any way. You know, we're just trying to
make sure we understand it, and | don't want either side
to read too nuch into that. W could just be working
through it in our m nds.

Al'l right. The only issue on appeal as the
parties have agreed is whether Appellant’'s have shown

reasonabl e cause for the late filing of the partnership

returns. And without objection, the exhibits reflected in

the exhibit index are admtted into the evidence except
that -- with regard to Exhibit 7, the tineline.

(Exhi bit I ndex, excluding Exhibit 7

were received in evidence by the

Adm ni strative Law Judge.)

W're going to look at that as an aid to
under st andi ng Appellant's argunments. And we'll look to
t he actual docunentary evidence and the testinony to
under st and when events occurred. But the tineline wll
hel p us understand that.

So I think you all know this, but just briefly,
believe we're going to start with some testinony from
Ms. Vogel. And then we'll have presentation from
M. Thonpson that will -- may include sone factual

conponents as well as argunent, maybe up to approxi mately
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an hour. And then Franchise Tax Board will present their
argunents, and Franchise Tax Board will have an equa
amount of tine. But ny understanding is they're not
expecting to take -- need that nmuch tine. So we'll see
what they need.

And then M. Thonpson and Ms. Vogel, you'll have
a chance to apply to FTB's argunent towards the cl ose.
And during the process, like |I said, nyself and the other
j udges may have questions to the extent that we're hearing
factual testinony. |In other words, M. Vogel or
M. Thonpson, if you're offering your nenory of events as
testinony for us rely on as facts, we're going to have
that taken under oath as part of our rules so that we can
consider it as evidence rather than just sort of argunent.

Franchi se Tax Board does not have any w tness
testinony. So we'll be dealing with whatever they say as
argunment, not as evidence of any facts they nention. So
that's how that works. Al right. So I think we can get
started.

M. Thonpson and Ms. Vogel, if you' re ready for
her presentation, |I'll go ahead and swear her in

MR. THOWSON. Yes, we're ready.

ADM NI STRATI VE JUDGE THOWPSON: Ckay. Pl ease
stand and rai se your right hand.

111
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ANA VOGEL,
produced as a witness by and on behalf of the appellant,
and having been first duly sworn by the Adm nistrative Law

Judge, was exam ned and testified as foll ows:

THE WTNESS: Yes, | do.

ADM NI STRATI VE JUDGE THOVPSON: Thank you.

And M. Thonpson, | want you to feel confortable.
You can ask her questions however you want to elicit her
testinony. |If you want to ask sonethi ng open-ended j ust
to describe the events that went on, that's fine, or if
you want to be nore specific. | don't want you to feel
that you have to do anything overly formal. Just proceed
as it works best for you.

MR THOWSON: Should | be sworn it at this tine
as well too?

ADM NI STRATI VE JUDGE THOVPSON:  You know, we can.
| thought I'd wait until after her testinony before your
presentation.

MR, THOWPSON:. Ckay.

ADM NI STRATI VE JUDGE THOVWPSON: | appreci ate
t hat .

MR, THOWSON. |'mjust worried sone of ny
guestions may have a factual background to them

ADM NI STRATI VE JUDCE THOWPSON:  Yeah. Sure.
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Let's go ahead and swear you in.
MR, THOWPSON: Ckay.
ADM NI STRATI VE JUDGE THOVPSON: We m ght as wel |

get it done now.

TI MOTHY THOVPSON

produced as a witness by and on behalf of the Appellant,
and having been first duly sworn by the Adm nistrative Law

Judge, was exam ned and testified as foll ows:

MR, THOWPSON: | do.

ADM NI STRATI VE JUDGE THOWPSON: Ckay. Thank you.
Al right. Please proceed with Ms. Vogel's testinony when
you' re ready.

MR THOWPSON:  Yes.

DI RECT EXAM NATI ON

BY VR THOMPSON

Q Good afternoon

A CGood afternoon.

Q Could you state for the Appeal s panel who your
current enployer is?

A Century West Devel opnent and Century West
Properties.

Q What's your current title?
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A Chief Financial Oficer.

Q And how | ong have you been there?

A 14 -- oh, comng on 14 years in about a nonth and
a half.

Q Do your duties include accounting and overseeing
tax preparation?

A Yes, it does.

Q Can you tell us about your educationa
backgr ound?

A Well, high school, of course. 1In college | went
to UCLA for three years, Bio degree and got a job on
canmpus. | continued ny education through extension. Al
t he accounting classes they had there to get -- we tal ked
about this. It's like a certificate program but | never
got the certificate. | didn't realize | could do it until
| at er.

Q Ckay.

A That's about it for education.

Q Okay. So let's talk about now the cycle of tax
preparation and how Century West goes about getting
returns prepared. Can you just briefly tal k about the
time frame, like, every partnership has a Decenber year
end?

A Yes. Yes.

Q And then could you talk briefly about getting the

10
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accounts the informati on?

A The partnerships are all Decenber year ends. So

begi nning in January, after the review process in our

internal offices for those partnerships, then |I review

themquite diligently and thoroughly. And then | prepare

a package that | send electronically to our tax preparer.

They are, you know, include trial balances, the general

| edger, any changes in investors that had happened during

the year. Detail general |edgers -- yeah, | think | said

t hat .
But it's quite conplete so that they can then
review the process. So we send it electronically,

probably beginning the third week of January. And | try

and send themall by the second week of February. W have

three tiers so that there are sone properties that -- the

properties start first. And then they go into these other

nunbered or lettered property -- partnerships.

And then -- so that process takes maybe until the

end of February begi nning of March, the whole cycle. Then

t hey send everything back to ne to review it again with

the K-1s and then mail out what needs to be mail ed out for

them for the K-1s, to the partners. Then at sone point

intime towards this whole process, | get the e-file form

signed by the general partner. Return that to them al so

by -- everything is electronic. And then the process for

11
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me i s done.

Q Al right. So let ne just sunmmarize here
quickly. So basically sonetinme towards the end of
January 1st part of February, the accounting information
is submtted to, usually a CPAfirm They prepare the
returns by due date.

A Yes.

Q You reviewthe returns for correctness, sonetines

changes sonetinmes not. E-file approval forns are given
back to the accountants by the due date of the returns.

A Yes.

Q The $800 paynents are nade.

A Correct. For that process, yes. As soon as we
get the returns back for the first tinme, the $800 are
pai d.

Q And K-1s are delivered to the partners by the
original due date of the returns?

A Yes.

Q Okay. Now, over the course of this -- let's talk

about 2013 specifically. You returned the e-file approval

forms on April 10th to the CPA firm of 20147

A Correct.

Q Al right. Soin that point in tine, | believe
the e-file approval forns were signed by the genera

partner?

12
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A Yes.

Q Now, at that point you had assuned that the
returns were, in fact, delivered to the tax authorities?

A Yes.

Q Wen did you find out that the 2013 returns were
not delivered to the tax authorities?

A | don't know an exact date. I'mthinking it was
probably when we got the noti ce.

Q Wwll, let nme -- let nme just --

A O there was an e-nmail

Q Let ne back up here. This is why | wanted to be
sworn in. | think you were notified when | called you --

A You did call ne.

Q ~-- and told you that the returns, in fact, had
not been filed. What do you want to do? You said --
well, I won't tell you exactly what you said -- but file
t he returns.

A Correct.

Q Gkay. This was in January 20157

A That sounds correct.

Q Okay. D d you receive any notices fromthe
Franchi se Tax Board prior to that date?

A No.

Q Did you receive any notices fromthe IRS prior to

t hat date?

13
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A No.

Q D dthe FTB call you and say, "Hey, where are
your returns?"

A No.

Q No. So you really had no indications that those
returns had not been filed?

A Correct.

Q Okay. Ddthey -- the CPAfirmthat prepared the
returns send you an e-file acknow edgnent ?

A No.

Q Now, over the course of -- | believe you started
e-filing in 2007 up through the current year?

A Correct.

Q And have you not used three different distinct

CPA firns?

A Yes.

Q | believe the one CPAfirmwas a small | ocal
firnf

A Yes.

Q Another firmwas a large California firmwth
offices in San Francisco, Los Angel es, Encino, O ange
County, San Di ego?

A Yes.

Q And the other firmthat you're currently using is

in Century Gty?

14




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Correct.

And around 30 enpl oyees?

> O >

Yes.

Q Have any of those firns ever sent you an e-file
acknow edgnent ?

A No.

Q So |l think you started filing m d-2000 -- 2008

until today. You never received an e-file acknow edgnent ?

A No.

Q Okay. Has the FTB ever told you that you should

receive an e-file acknow edgnent ?

A No.

Q Have they sent you literature that you should
receive an e-file acknow edgnent ?

A Not that | know of.

Q So your understanding is that once you turn over

that e-file signature formto the CPAfirm it's their
responsibility to deliver the return to the taxing
authority?

A Correct. Yes.

Q At all times do you think you acted as an
ordi nary prudent intelligent business person?

A | hope so.

Q Okay. GCkay. In prior years were there any

issues with not filing your late file returns?

15




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

A No.
Q Have there been any issues since the year 20137
A No.
MR THOWSON:  Your Honors, | think that
concl udes our testinony of Ms. Vogel.
ADM NI STRATI VE JUDGE THOVWPSON: Thank you.
Franchi se Tax Board, do you have any questions
for Ms. Vogel ?
MR CORNEZ: | do not.
ADM NI STRATI VE JUDGE THOWPSON: Co- panelist, do

you have any questions?

ADM NI STRATI VE LAWJUDGE CHO | do not either
ADM NI STRATI VE LAW JUDGE DANG | just have one
question for Ms. Vogel. | noticed you nmentioned that you

had believed that your task was conpl ete when you had
finished with the package and you had sent everything
el ectronically to your return preparer

Once you' ve done that, do you ever follow up with

t hem regardi ng whether or not a return was actually filed?

O did you just -- it's assuned that you hire these
prof essions, and they'||l take care of the tinmely filing
for you.

THE W TNESS: Yeah, | did.
ADM NI STRATI VE LAW JUDGE DANG  Yes. (kay.

Thank you.

16
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MR, THOWPSON: | just want to nake it clear.
Century West received copies of the returns for her to
review. The information just doesn't go over. The CPA
firms, all three of them gave her copies of the returns
to review So even before they get e-file approval forns,
the returns are reviewed. And then the e-file approval
formis signed. Then it goes to the -- thenit's
delivered to the taxing authorities.

| just want to make it clear that they actually
get -- the tax returns are prepared while before any due
date and before the signing of the e-file approval forns.

ADM NI STRATI VE JUDGE THOWPSON: Let ne ask you.
In your presentation, are you going to talk a little bit
about what happened at the firmin terns of how they ended
up not being filed?

MR THOWSON: | can go into detail. | think
that's distraction. | wll definitely bring that up, but
| think in our letter of Novenber 25, 2000, we go into

detail what happened. But | think when you take a step

back, | don't think it's really necessary to know why it
happened.

ADM NI STRATI VE JUDGE THOWPSON: | under st and.

MR, THOWSON. |'d be nore than happy to go into

ADM NI STRATI VE JUDCE THOWPSON: That's fine.

17
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Okay. So then | think we can start with your
presentation, M. Thonpson. You've already been sworn in.
And, you know, like | said, | know you're going to have
sone portions, maybe argunent, and sone maybe in the
nature of factual testinmony. And that's fine, if you
coul d di stingui sh between the two.

MR THOWSON: Right. | think nost of ny --
almost all of it is argunment as opposed to actual
testinony, but if I cross the line --

ADM NI STRATI VE JUDGE THOWPSON: There's no line.
Just don't worry about it.

MR THOWSON. If | could tip toe up to the |ine?

ADM NI STRATI VE JUDGE THOWPSON: Yeah. W don't
have jury, and so we can figure it out.

MR THOWSON: Al right. Thank you.

OPENI NG STATEMENT

MR, THOWSON. (Ckay. W have several argunents
that we would |like to nake here. And I think our first
argunent is reasonabl e cause and late filing penalty
applies only to the taxpayer. It only applies to what the
taxpayer did. Wat were the taxpayer's actions?

It doesn't apply to the accounting firm It
doesn't apply to the delivering agent. It applies to what

did the taxpayer do. Wre they reasonable? Wre they

18
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prudent? Wre they a carefully businessperson? So -- and
| believe that's what the Revenue and Taxation Code
requires.

At this point 1'd like to talk about filing of
tax returns. Qur position is that if you |l ook over tine,
the tax process has not changed. |It's still basically tax
preparation, tax filing, tax delivery. | want to repeat
that: Tax preparation, tax filing, tax delivery. W my
go into e-filing, and say, "Ch, it's changed.” The
reality it hasn't changed.

So tax preparation, tax filing, tax delivery, and
it has to be in that order. | can't put it in tax filing
before preparation -- before tax filing. It has to be tax
preparation, tax filing, tax delivery. So we have to say
what did the taxpayer do during this situation? 1| think
e-filing tends to confuse the situation, but there's a
true distinction in each of these wants between tax
preparation, tax filing, and tax delivery.

Let's go way back, what happened in the 50s.
Returns were prepared. They were either self-prepared or
you hired sonebody to do it. Non-delegable duty. | think
everybody woul d agree with that, but you oversee the
preparation. Next is the tax filing process. Wat
happens? Taxpayer signs the return. Cearly distinct

fromtax preparation. Wat's the next step tax? Tax

19
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delivery. The taxpayer signs the return, and gives that
return to an approved-aut horized agent to deliver the
return to taxing authorities.

Years ago what was it? It was only the United
States Post Ofice. There's one exception to that. You
could walk it to the Franchise Tax Board. You could have
wal ked it to the IRS. But nost people did what? Used the
United States Post Ofice to deliver the returns. That
was approved. This changed in the m d-90s when they had
desi gnated private delivery services.

And if you go to the instructions of 1997,
there's a list of designated private delivery services. A
[ist comes out in 1997: Airborne Express, Overnite, DHL
Federal Express. Nobody woul d ever suggest that taxpayer
gets into a DHL airplane and nake sure their returnis, in
fact, delivered to Sacranento. That's ridiculous. But
t hese are designated delivery services, fundanentally.

| want to go back. There's a distinction between
tax preparation, tax filing, and tax delivery. Wth
e-filing nothing has changed. Take FTB Publication 1345.

This is a 2018 handbook for what? Authorized e-filers.

Sonmebody has to be authorized to e-file. | can't go to
just anybody to get ny returned e-filed. | have to be
aut horized. |'mdesignated approved. |'m approved.

| want to go back. There's a distinction between

20
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tax preparation, tax filing, and tax delivery. Wen you
read the FTB's argunents about -- you don't hear this,
prepare and file. Prepare and file. Keep in m nd what
they're tal king about. They're tal king about the first
two-thirds of that process, not the last third about tax
delivery. So | want to be clear here. These are distinct
functions. And when they say, "You have a non-del egabl e
duty for tax preparation and for tax filing," we agree
with that. W agree. Tax preparation, tax filing.

Tax filing, that's when the taxpayer signs the
return under penalty of perjury that that returnis
correct. Al right. That's our argunent, but | would
like to just indulge you for a mnute. |'d like to go the
Boehm case for a second. And the FTB nentions this in
t heir argunent.

And so | think when you read their brief, they
have several cases in which they say -- again, bear with
me for one second. On page of 3 of their brief they say,
"Taxpayers have non-del egabl e duty and responsibility to
timely file its return.” They nmention three cases
specifically there. One is the Boehmcase. The other is
the MIler case. The other one is Boyle case.

| f you go to the Boehm case, and | think they
tal k about preparation and filing. And | think they take

text out of context. And you really read the case, you'l

21
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find out they're tal king about different things here and
applying it to this case. In the Boehmcase -- bear with
me for one second, please.

ADM NI STRATI VE JUDGE THOWPSON: Take your tine.

MR. THOWSON. The Boehm case is a very
interesting case. Professor Boehm taught at UC Santa
Barbara in 1977. | 1977 he takes a position in Egypt, a
two-year contract. So frommd-77 to md-79, he's in
Egypt. He says, "I gave ny information to nmy accountant
to prepare and file the tax returns for 1977 and 1978."

Well, the first thing that comes to mnd is --
and |'m ski pping the part about there's a residency issue
here. Did he have to file or not? He's taking -- what |
woul d say in our professional vernacular -- very
aggressive positions. But to cut to the bottomline here,
he says, "I gave ny information to ny accountant to
prepare and file the returns.”

How i s that possible? Howis that possible?
What do you need to file a return? Two things: Either
you have to sign the return, or the preparer whoever has
to have power of authority to sign that return. The only
time that really can happen is if you are incapacitated.
The Boehns weren't incapacitated. They were in Egypt.
They were teaching for the University of California.

| woul d suggest this, that preparation and

22
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filing, they're two distinct things. And M. Boehm
clearly didn't neet his mninumstandard. He filed the
returns in 1979. He didn't have copies of the returns by
the due dates of the returns. He cane back from Egypt,
and says, "Ch, | have to file returns. | gave everything
to the accountant to prepare and file."

How i s that even possible? He wasn't -- the
accountant didn't have power of attorney. He wasn't
incapacitated. Cearly there's a distinction here,
prepare and file. These facts do not even apply to our
case. And I think if you went through each of these
cases, you would find that to be true. That's the first
step of our argunent.

ADM NI STRATI VE JUDGE THOWPSON:.  Ckay.

MR, THOWSON. (Ckay. W have a second stage to

our argunment. And | want to be -- first of all, | want to
be clear here. | don't want to sit and -- nme to be making
any personal attacks or anything like that. | want to
just -- making observations, and | want to be clear this

is not personal in nature.

ADM NI STRATI VE JUDGE THOWPSON:.  Ckay.

MR. THOWPSON. The other party in this case is
t he Franchi se Tax Board. W have to |ook. Wre they
reasonable in their denying the taxpayer's clains? D d

they spend tine? Did they spend their due diligence to
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say, "Wait a mnute. Is this taxpayer correct or not?

Are their argunents valid?"

We reach the conclusion that, in fact, the FTB

was hasty in their judgnent. They did not even consider

the case. And like | say, this is not personal. This is
an observation. The first thing, 1'd like you to go to
their brief, if you have it. | would like you to go to

page 1 of the brief. And you'll see it's actually your

page 2, but it's actually page 1 at the bottomof their

brief.

ADM NI STRATI VE JUDGE THOWPSON: Yes, | see.

MR, THOWSON. Ckay. |If you go to the top

sentence, the first sentence says, "Taxpayer's 28. A

| ate years tax returns filed for the year 2103."

the first sentence. This is sonething that shou

This is

d have

been caught on review. You may say this is a typo. [|'ll

say it's an error.

| would like you to go down to line 22,

"“On

March 29th, 2107." W don't even know that the FTB has

the right year in mnd on this. 1'd like to turn the page

to page 2, the first sentence, "Due to late filing of

their returns on February 20th, 2105."

Now, | could see if there's one mstake. There's
numerous m stakes. There is also m stakes of fact. |If
you go down to line 22 on page 1, "On March 29" -- and

24
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let's assune for right now they nmean 2017 not 2107 --
"respondent nailed letters denying all clains to 21 of the
partnerships.” That's not true. They mailed twd. That
was it.

These letters went out -- two, | think, before
March 29. The rest went out in April and May. So we even
di sagree on the facts that they're not even telling you
the correct facts. They did all this work on March 29 and
sent out all these letters. That's not true. Ckay.

Another thing 1'd just like to address, the
roundi ng of sonme of the conments that are nmade here.
Taxpayer's appeal, the denials, of all 28 entities to the
Board of Equalization. The board accepted the appeal s
fromthe 21 entities who received denial letters, and did
not for the remaining 7. Some entities which no denial
letters were sent, the clains have been pending for nore
t han si x nont hs.

Actually, that's -- they' ve actually been pending
si nce Novenber 25, 2015, when the appeals were filed.
It's not six nonths. 1t's closer to a year and a hal f.
So even on page 1 we say we have significant issues with
just their facts, and are they even addressing the right
year. 1'd also next like to say we brought this to the
attention of people. W said, "Hey, there are errors in

this." W could have been resubmt docunents to correct
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these errors and not waste people's tine. | feel so
strongly about this.

Judge Thonpson, you let us submt docunents on
the March 28t h phone call. The tineline was subm tted.
This could have -- this should have been changed. It
wasn't. So you have to think that the FTB may not even be
appealing the right year here, judging the right year
Okay. 1'd like to go further here.

|"d like to go through the FTB argunents in their
brief. And whether you can say they are argunents,
they're sonmething. But the burden of proof is on the
t axpayer to establish reasonable cause for the abatenent
of the penalty. W believe we've done that. Taxpayer,
ordinary intelligent prudent business person acted at al
tinmes as you woul d expect sonebody to act in these
ci rcunst ances.

Nunmber two, taxpayers have a non-del egabl e duty
and responsible for tinely file its return. Well, these
cases don't nention tinely filing. Wat they nention is
prepare. Prepare and file. |If you go to the Boehm case,
you go to the MIler case, and you go to the Boyl e case,
that's what we're tal king about. Preparing a file. These
don't tal k about the delivery.

Nunber three, taxpayers rely on their CPA to

timely file tax returns constitute reasonabl e cause. W
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agree with that. The question here isn't about
preparation of filing. |It's about delivery of the
returns.

Nunber four, the I RS abated Appellant's penalties
under the First Tine Abatenent Provision, a provision
California does not have. Which neans respondent cannot
follow the federal determnation. This is just FTB' s
policy. It's really not an argunment. The FTB has an
argunent -- a point where if the IRS doesn't abate the
penalty for whatever reason, the FTB doesn't abate the
penalty. So if there's no abatenment fromthe IRS, it's
dead on arrival at the FTB.

So you have to get the penalty abated at IRS
| evel to step up to the plate wwth the FTB. | would al so
like to bring to your attention Exhibit 6 in the handout.

ADM NI STRATI VE JUDGE THOWPSON: This woul d be the
October 16th letter?

MR THOWSON: Yes. And with the |etterhead
background. In this Exhibit 6 is a letter that we wote
to the California Departnent of Tax and Fee
Adm nistration. As noted earlier, we appealed 28 | ate
filing penalties. The Franchi se Tax Board denied 21 of
the 28. The other 7 were deened denials. This cones into
play -- and when | first read it, | thought it was to our

advant age. Because the difference is when you file an
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appeal with FTB and they deny it, that starts the clock
ticking on your response tine.

What if they don't do anything? Wat if they do
not hi ng? The cl ock doesn't tick. | thought that's a
great advantage to the taxpayer. | never thought for a
second that it would work to the FTB's advantage not to
issue denial letters. This is exactly what happened in
this case.

In this case, on July 24, 2017, the Departnent of
Tax and Fee Adm nistration gave the FTB until
Cct ober 22nd, 2017, to respond to our appeal. And they
mentioned that there's still 7 denial notices out there.
kay. Cctober 3rd, which is your Exhibit 6, the
Departnent of Tax Adm nistration grants the other seven
and says, "They are now giving FTB until Decenber 22nd to
respond. "

| would say two things. | don't know whether the
FTB even asked for the extension of an additional two
months. | can't -- | -- it's not in any letter. It was
never conmuni cated to us. They should not even have been
granted this extension. Their response, in nmy mnd, is
|ate. The very act of themnot issuing denial letters
gave them an additional extension of time. That doesn't
seem fair.

| want to say another thing. These appeals al
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went in at the sanme tine. This is not haphazard. It's
not Iike we went to one post office box and sent them and
then went to another post office box. They all went in
t he sane envelope. And for themto get an extension of
time, they were all the sane. It seens like it's not
right. 1It's not reasonabl e.

| would also like to say did the FTB rush --
hastily rush their judgnment? If you go to the FTB
Exhibit A these are the IRS transcripts, and these are
the only exhibit that the FTB speaks about. If you | ook
at the top mddle page, there's in fact a date, a
transcript date which they pull the transcript fromthe
| RS.

If you go to Exhibit A go to page 1 of 58, it

says, "Novenber 2nd," and it's right above the dotted

l'ine.
ADM NI STRATI VE JUDGE THOWPSON: On whi ch page?
MR. THOWSON. This is Exhibit A page 1.
ADM NI STRATI VE JUDGE THOWPSON:.  Ckay.
MR. THOWSON. (Ckay. Do you see that? You can
flip through these, and you'll say they al nost all say,

" Septenber 11."
This is after the original due date of Cctober
22nd. They didn't even begin their work until after this

extension. Only one of these is before the extended due

29




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

date. | nean before the original due date of

Sept enber 22nd, only one. | would suggest to you that

t hey never intended to respond by the original due date of
Sept enber 22. Sonehow this doesn't seemright. You go

t hrough each of one of these, they are pulled after that
ori gi nal due date.

Your Honor, bear with nme for one second, please.

ADM NI STRATI VE JUDGE THOWPSON: Take your tine.

MR THOWSON. | would like to also go back to
the denial notices that they issued. On the denial
notices, in their haste, on exhibit -- go back to
Exhibit 2. And that's a copy of all the denial notices
t hat went out.

ADM NI STRATI VE JUDGE THOWPSON:  Yes.

MR THOWSON. | would like to go to page 6 and
page 7. They don't even have the right date of our
letter. Page 6 says, "Thank you for your letter received
August 31st, 2016." It wasn't 2016. It was
Novenber 25th, 2015.

Turn the next page. "Thank you for your letter
recei ved February 15th, 2017." It wasn't
February 5th, 2017. It was Novenber 25th, 2015. They
rushed to judgnent. They didn't even consider the
taxpayer's claim So | would just like to say in

concl usi on, you know, we believe, based on the facts and
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i n-depth analysis of those facts that we've shown, the
delay filing penalties assessed by and paid to the
Franchi se Tax Board shoul d be abated due to reasonable
cause that at all tinmes the taxpayers acted in a manner
that were an ordinarily intelligent prudent business
person woul d have acted simlar under the circunstances.

ADM NI STRATI VE JUDGE THOVWPSON: Thank you. Ckay.
Wth that, | think Franchise Tax Board, are you ready for
your presentation?

MR, CORNEZ: Sure.

ADM NI STRATI VE JUDCE THOWPSON: To the extent

there was factual testinony, | guess you have the right to
question. | didn't really feel like |I heard factua
t esti nony.
MR. CORNEZ: | have no questions for
M. Thonpson.

ADM NI STRATI VE JUDGE THOWPSON: Ckay. So pl ease

proceed when you're ready.

OPENI NG STATEMENT

MR. CORNEZ: So there's a nunber of attacks on ny
brief. 1'mnot going to address nost of them But there
was one attack that was on a legal point, which is what's
not legally correct. And we did not say that the clains

wer e deened denied after six nonths. W said pending nore
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than six nonths. And so he's correct that they were
pending a year and a half. But that does give this pane
jurisdiction over the 28 appeals, which is what's before
us.

There are 28 partnerships that failed to file
their returns tinely for the 2013 tax year. |In fact, they
weren't filed until January 2015. That's not in dispute.
It's a fundanental tax |aw that the taxpayer has a
non- del egable duty to file a tax return, not to prepare,
not to sign an e-file docunent, but to file the tax return
with the taxing agency.

The failure to do so triggers a penalty. And in
this case, the penalty was properly calculated. That's
not in dispute. So they seek -- the taxpayer here seeks
to abate the penalty on the grounds that they had
reasonabl e cause for the late filing. That argunment nust
be rejected.

As the 1985 U.S. Supreme Court decision in Boyle
makes very clear, a decision that's been followed by the
Ofice of Tax Appeals in Quality and Tax -- Quality in Tax
and Financial Services, a precedential decisions, and many
precedential decisions by the Board of Equalization. The
taxpayer's duty to file a return is non-del egable. They
may not -- a taxpayer may not rely on an agent to file the

return for it or himor her.
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Boyl e holds that reliance on the taxpayer's agent
to file is not reasonabl e cause. The taxpayer's claim
that they relied on their taxpayer preparer to file the
return, and this constitutes reasonable cause. Boyle
forecloses this argunent, and its rule is determnative in
this case.

Taxpayers have not be been denonstrated a
reasonabl e cause and the penalty should not be abat ed.

The taxpayer seemto claimhere that this case is
different. They assert that they did everything they were
supposed to do. That is, they reviewed the returns. The
returns | ooked correct, and they signed the e-file

aut hori zation. But that's not filing of a return. That's
sinply approval by the taxpayer. The taxpayer's duty was
to file the return, not to sinply give an e-file docunent
to their CPA.

Furthernore, the testinony of the taxpayer was
there was no follow up to see if, in fact, the returns
were delivered to the taxi ng agency as the taxpayer keeps
enphasi zing the word delivery. One of the argunents that
t he taxpayer nade was years ago we would nmail a return.
And nowadays we have delivery services such as FedEx or we
have e-filing, but that doesn't change the |aw

We agree the | aw has not changed. It's still the

t axpayer's non-del egable duty to file a return. Just as
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in the past they could not rely CPA putting a stanp on it
and mailing it. They can't rely on a CPA today e-filing
their return. 1t's a non-delegable duty. 1In fact, the
CPA here acknow edges that they didn't file it. That's
al so not in dispute. They said that the filing -- the
failure to tinely file the return was a, quote,

"adm nistrative error.” And it was quote, "Clearly an
error by the CPA." That is not reasonabl e prudent

busi ness practice by the CPAto file the return.

There's nothing in the record to indicate the
taxpayer's follow up to see if their returns are fil ed.
There's nothing in the record to indicate that the CPA
checked to see if the returns were filed and accepted by
the IRS or FTB. In fact, it wasn't. W know that.

As stated in the FTB's Publication 1345 reference
in our briefing, "An acknow edgnent is sent by the FTB to
the e-filing indicating that the return has been accepted
or rejected.” (Obviously, none was sent here because no
return was filed. Yet, the CPA never followed up with the
CPA. |I'msorry. The CPA never followed up with the FTB
or its e-file service provider to determ ne why no
response was received from FTB about the returns.

This is hardly how a prudent business person
woul d have acted when filing 28 partnership returns. The

taxpayers had a duty to file a return. The duty may not
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be del egated and reliance on a professional to file does
not constitute reasonabl e cause. The fact that the
returns were to be e-filed as opposed to mail ed, does not
change under the law. No reasonabl e cause existed here,

and the penalty should not be evaded. Thank you.

ADM NI STRATI VE JUDCE THOWPSON: Ckay. Thank you.

| will take a nonent see if there's any questions from ny

co-panelist at this point.

ADM NI STRATI VE LAWJUDGE CHO | don't have any
questions at this point.

ADM NI STRATI VE LAW JUDGE DANG. No questi ons
ei t her.

ADM NI STRATI VE JUDGE THOWPSON: Ckay. | don't

think I have any questions, but Appellant you do have an

opportunity for a ten-mnute rebuttal if you would like to

do that.
MR. THOWSON. May | have a second?
ADM NI STRATI VE JUDGE THOWPSON:  Yes.
(There is a pause in the proceedings.)
MR, THOWPSON:  Your Honors, |'mready.

ADM NI STRATI VE JUDGE THOWPSON:  Ckay.

CLOSI NG STATEMENT

MR THOWSON: Ckay. First of all, I'd like to

address Boyle for a second. Once again, it's prepare and
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file. The Franchise Tax Board is using this as a cover

all by not |ooking at the facts of Boyle. | would like to
ask the FTB, when did the attorney in that case -- it was
a state attorney -- have power of attorney to actually

file a return on behalf of the taxpayers. Returns in
t hose cases were prepared well after the due dates of the
return.

The taxpayer in question, the executor, knew the
due dates. He didn't have a copy of the return. He kept
going to the attorney, "Are you going to file it?" The
attorney never had power of attorney to sign and file the
returns begin with. The FTB would make it sound like the
preparer there could sign and file for the estate. That
was not the case.

The other thing | would like to say is the FTB
makes it sound |ike a reasonable taxpayer -- | nean
reasonabl e cause. Every taxpayer has to go and read now
Publ i cati on 1345, 2018 handbook for authorized e-filing
providers. Reasonable cause is assessed -- | nean, late
filing penalties are assessed agai nst the taxpayer. |It's
t he taxpayer you have to | ook at, not CPA firmthey keep
tal ki ng about .

How many reasonabl e cause penal ties have been
abated for the post office or DHL? You have to | ook at

the actions of the taxpayer. That's who the penalties are
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assessed about. Were their actions reasonabl e?

That's -- that's ny rebuttal to what the
Franchi se Tax Board has sai d.

ADM NI STRATI VE JUDGE THOVWPSON: Thank you. Well,
et me ask. What would you say about the situation with
there was not e-filing. And | think FTB references this
in their argunent. |If the taxpayer acted conpletely
reasonably and diligently in giving the returns to the
preparer with direction that they be mailed and sign the
returns, and then the preparer for whatever reason did not
get the returns in the mail, maybe -- could you talk a
little nore about how you do that | think as different
froma situation where there's e-filing invol ved

MR, THOWSON. Yes, | will. First of all, under
e-filing what are firns? They're now authorized. They're
aut horized providers. It says it right in their
publication. Under the mailing exanple by the FTB, CPA
firmwasn't a -- authorized to nmail. The taxpayers now,
when you have publication, they have reason to believe
that a CPAfirmis an authorized e-file provider. They
are going to deliver the product to the taxing authority.
Reasonabl e peopl e.

It's -- it's right in the publication they're
authorized. In his exanple, the CPA firmwas not

authorized to mail the return. The taxpayer said, "Hey,
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can you do this for nme?" CPAfirmdidit.

ADM NI STRATI VE JUDGE THOWSON:. So it's a -- in
your mnd -- in your argunments anal ogous to a conmon
carrier is --

MR, THOWPSON: A desi gnated approved comon

carrier. | want to go back to that because if you get to

t he designated private delivery conpanies, there were
standards they had to follow. They had to wite
el ectronic records. They didn't do this. It wasn't --

you couldn't use Main Street Delivery Service to deliver

your returns. There was designated list, and they had to

meet the qualifications to get on the |ist.

ADM NI STRATI VE JUDGE THOWPSON: Ckay. | don't
have any nore questions. Again, | want to give an
opportunity for ny co-panelist. Do you have any
guesti ons?

ADM NI STRATI VE LAW JUDGE CHO  No everything is

clear with your argunents | understand everything at this

poi nt. Thank you.

ADM NI STRATI VE LAW JUDGE DANG  Thank you. |
have no further questions.

ADM NI STRATI VE JUDGE THOWPSON: Then unl ess the
parties have anything further, | think we're ready to
close the hearing. |Is everybody satisfied that they had

the chance just to nake their peace?
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MR. CORNEZ: W nade our conplete presentation.
Thank you.
ADM NI STRATI VE JUDGE THOWPSON: Ckay. And

Appel | ants, everything okay?

MR, THOWPSON: You validate parking? Could we go

off the record for a second, if you don't m nd?

ADM NI STRATI VE JUDGE THOVWPSON: Let nme suggest

this. Let nme go ahead and close it, and then we'll be off
the record. It'll just take ne two seconds. | got ny
little three sentence spiel. Al right.

So at this point I"'mclosing the record and
concluding the hearing. W're going to take this case
under submission. | do want to thank both parties
sincerely for com ng and nmaki ng very clear and respectfu
argunments. | feel |like we had a good proceedi ng today.

And | don't renenber if we tal ked about this in

t he prehearing conference, but in terns of next steps, we

the panel will get together and discuss it. And then we
draft an opinion that's nmailed to the parties. And we
have to get that out within one days. |[|'m hopefully get
it out quicker than that but certainly within 100 days.
' m hopeful we'll get it out nuch quicker than that, and

that's certainly within 100 days.

That's it. So thank you very much. The hearing

is now cl osed.
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(Proceedi ngs adjourned at 1:53 p.m)
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