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Los Angeles, California; Tuesday, April 23, 2019

1:10 p. m

ADM NI STRATI VE LAW JUDGE CHO Let's go on the
record.

This is the appeal of Donald List, OTA
Case No. 18010892. Today is April 23, 2019, and the tine
is approximately 1:10 p.m W're holding this hearing in
Los Angeles, California. M nane is Daniel Cho, and |1
be the | ead Adm nistrative Law Judge in this appeal. Wth
me are Adm nistrative Law Judges, Linda Cheng and Kenny
Gast .

Can the parties please introduce and identify
yoursel ves for the record, beginning with appellant.

MR ROSENSTEIN: |'m Robert Rosenstein of
Rosenstein and Associates. Wth ne is Donald List.

ADM NI STRATI VE LAW JUDGE CHO. FTB?

MR. KRAGEL: M/ nane is Bradl ey Kragel,
K-r-a-g-e-1. I'mhere with Lou Anbrose. W represent
respondent, Franchi se Tax Board.

ADM NI STRATI VE LAW JUDGE CHO  Thank you. The
issue in this appeal is whether appellant has established
that he's entitled to additional cost basis on the sale of
certain stock in the 2009 tax year. |s that your

under st andi ng, M. Rosenstein?
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MR. ROSENSTEIN. Yes, sir. It is.

ADM NI STRATI VE LAW JUDGE CHO Is that your
under st andi ng as wel |, FTB?

MR KRAGEL: Yes.

ADM NI STRATI VE LAW JUDGE CHO  Thank you. Wth
respect to the evidentiary record, FTB has provided
Exhi bits A through F. The appellant has not objected to
t hese exhibits. Therefore, these exhibits are entered
into the record.

(Franchi se Tax Board's Exhibits A-F were received

in evidence by the Admi nistrative Law Judge.)

ADM NI STRATI VE LAW JUDGE CHO  FTB (sic) has
submtted records 1 through 25.

MR. ROSENSTEIN.  Excuse ne, Your Honor. That's
M. List. You said FTB. That's just for the record.

ADM NI STRATI VE LAWJUDGE CHO. |I'msorry. One
nore tinme, M. Rosenstein?

MR. ROSENSTEIN.  You said the FTB submitted 1
t hr ough 25.

ADM NI STRATI VE LAWJUDGE CHO On, I'msorry.

MR. ROSENSTEIN. | didn't nean to correct you,
but | just -- since we're on the record.

ADM NI STRATI VE LAW JUDGE CHO No problem  Thank
you very much for that correction

Appel I ant has submitted Exhibits 1 through 25.
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FTB has objected to portions of Exhibits 1 and 4. FTB
woul d you m nd just explaining the grounds for your
obj ecti on.

MR, KRAGEL: W object to those two exhibits
whi ch are declarations of appellant and his wife to the
extent in those declarations they characterize a property
used to -- in exchange for stock and separate property.

Qur objections are based on the grounds that the
characterization of the property, separate property or
community property, would be a | egal concl usion.

They can certainly testify to the objection as to
what the property was, cash or stock. But it's a |egal
conclusion to characterize it as separate or conmunity
property.

ADM NI STRATI VE LAW JUDGE CHO  Thank you

And M. Rosenstein, do you have a quick response?

MR ROSENSTEIN. Two things. One, it's being
submtted to show the state of m nd of the individuals
that were involved in the transaction. |It's also a
foundation that is laid in the declarations. It indicate
clearly that the property was M. List's prior to marriage
and traceable to that.

And according to both California and Col orado
law, that's separate property. Anything acquired before

or after marriage by gift is separate property. So
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there's a foundation in the declarations as well as
showi ng the state of m nd saying that we concluded that it
was separate property. That's why we did this
transacti on.

ADM NI STRATI VE LAW JUDGE CHO  Thank you. The
panel has di scussed the issue, and we've decided we're
going to overrule the objection. Because for one main
reason is that our OTA regul ations state that we're not
required to follow the California Code of Ethics and
California Code of Procedures for these hearings.

However, we will follow the California Code of
Ethics with respect to giving the evidence its appropriate
weight in this appeal. So, therefore, we will admt the
evidence but giving it its appropriate weight in |ight of
the California Code of Ethics. And that kind of goes to
all the evidence in this appeal.

We' Il be accepting all of the evidence in this
appeal . But for each piece of evidence we wl
i ndependently exam and give all the evidence its
appropriate weight that we deemin this appeal.

(Appel lant's Exhibits 1-25 were marked for

identification by the Adm nistrative Law Judge.)

Wth that being said, are there any other
guestions before we actually start the process of the

presentation, M. Rosenstein?
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MR ROSENSTEIN:  None.

ADM NI STRATI VE LAW JUDGE CHO M. Kragel ?

MR KRAGEL: No.

ADM NI STRATI VE LAWJUDGE CHO Al right. In
that case, M. Rosenstein, you'll have five mnutes to
present your opening argunents.

MR. ROSENSTEI N.  Thank you.

OPENI NG STATEMENT

MR. ROSENSTEIN: The case is actually very
sinple. \Whether or not a sale took place after the
parties had no | onger been together -- and we'll go into
the details of that nore in the closing -- for well over
year. This appeal follows a determ nation by the
Franchi se Tax Board.

And t he begi nning docunent, or the managi ng
docunent as it would be, is the audit issue presentation.
That's the conclusions. That's the docunentation that
starts it all. There's an audit. |If we don't |ike what
t he auditor decided, we appeal fromthat until we get to
the point we're at now.

The FTB in its audit presentation has conceded,
which is why we're so confused, that a sale took place.
On page 6 of 10, the FTB states -- we're referring to the

Qppenhei mer accounts, which we'll denonstrate were a

a
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separate property. The Qppenhei mer accounts |isted on
page 8 of the separation agreenent are val ued as of

3/ 31/ 05, quote, "The sale took place on 5/17/05. The
val ues of the accounts were used and were not val ued at
5/15. In addition, these accounts were |isted receiving
free and clear of any clains."

Then on page 7 of 10, the FTB states, "The
separation agreenents vary in detail. The stock sales
transaction woul d have been included in the agreenent,"
guote, "especially, since it took place on the sane day as
t he separation.™

Wll, wait a second. Tw ce, which is what we
were dealing with at the audit level, which is what we've
been giving evidence on. W have a concession that a sale
took place. So that's where our begi nning confusion
starts.

The FTB is going to argue that there's a set of
rules fromthe Internal Revenue Service that says, okay,
within the first one year if there's a transacti on between
the parties, it's not a sale. They are not factually in
the reports and in the briefs and everything el se.

There's nobody that argues that this took place within the
first year, and we'll reaffirmthat with M. List.

There's anot her period of tinme between one year

and six years. There's a rebuttable presunption that it

10




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

wasn't a sale. But it's rebuttal presunption. |It's
interesting when the FTB gave its brief. They didn't talk
about rebuttable presunption. It's a rebuttable
presunpti on.

The other thing to keep in mnd when they talk
about the separation agreenent, you know, it's been
over -- fromthe regulations. And again | want to rem nd,
Your Honors, that a regulation is not law. This is

inmportant. The regulation is not law. They're relying on

a regulation that -- they're not dealing with a set of
regulations, like, if you' re dealing with asbestos or
the -- there's an actual regulation. You shall do this.

You shall not do this and everything el se.

They're relying on a question and answer.

They're not dealing with a regulation. |It's a set of
guestions, answers, questions. The questions aren't there
to answer everything at once. The new | aw which

overturn -- which if we had to we could at any tine submt
and say we want themall to apply to clarify what was
nmeant .

What clarified was the separati on agreenent or
settl ement agreenment was primarily to deal with support?
If you take a look at the -- and it specifically overturns
the old law, and then it has a definition that says, oh,

yeah. The old | aw applies unless you sign an agreenment at

11
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any time that says | want to be governed by the |aw.

So we can do that if we needed to. But what
needs to be nade clear is what the parties al ways
intended. Now, they're going to say, okay. It was part
of the other agreenment. So let's say we're dealing with 1
through 6, and we're dealing with a presunption issue that
we have to rebut, which we wll

There's a couple of key phrases, which I will do
at closing because | -- as | said, I'lIl keep this short.
But there are key phrases that are in the agreenment to
show it was not anything nore than a sale. And it was put
in there that way out of conveni ence, going through a
divorce. So they put it. They threwit in there, but
it's the intent of the parties.

The other thing they're going to argue is
Ms. List's declaration should be ignored. It doesn't
carry any weight. The Court has already ruled. They are
going to give it the weight that they' re going to give.
Well, first of all, they're trying to say it's bias. And
the case they cite to is the case where the nother signed
t he decl arati on.

This has nothing to do with a nother. This is an
ex-wife that was willing to come forward and dealt with
her own tax issues and everything else, you know And it

was -- and she signed the declaration. | think that's

12
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pretty weighty. The other thing that they use as they go
through this, is when they tal k about the weight to be
gi ven decl arations. The other cases all deal wth
deductions. So they didn't have evidence of their
deduction, so they gave a decl aration.

In one case there was a declaration that said,
"Ch, ny tax return was filed correctly. It's al
correct.” This has nothing to do with the requirenment of
havi ng to keep books and records of deductions. Al of
the incone, every dinme of the inconme was reported on
M. List's tax return for the sale of 3D

The only issue we're dealing with here is what's
the basis? And | think we'll denonstrate the basis should
be as we've set forth in our brief. Thank you.

ADM NI STRATI VE LAW JUDGE CHO  Thank you very
nmuch.

FTB, you may proceed.

MR. KRAGEL: Thank you, Judge.

OPENI NG STATEMENT

MR KRACEL: The issue as we understand it is
whet her appel | ant has established that respondent erred in
di sall owi ng part of the cost basis on paying on
appel l ant's sal e of corporate stock in 2009. The

di sal | owabl e basis arose fromappellant's acquisition in

13
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2005 of his forner wife's interest in the corporate stock
of the conpany.

Respondent determ ned that appellant was not
entitled to claimadditional basis because the
transaction, whereby he acquired his wife's interest, was
a nonrecognition event under |Internal Revenue Code,
Section 1041. The evidence submtted in our brief, which
"1l discuss nore in closing, supports respondent's
concl usi on.

And for those reasons, respondent would
respectfully request that the panel sustain respondent's
determ nation. Thank you.

ADM NI STRATI VE LAWJUDGE CHO Great. Thank you
very much. Al right. W'Il nove on to w tness
t esti nony.

M. List, before we have you testify, |'m going
to place you under oath. So if you don't mnd standing

and raising your right hand.

DONALD LI ST,

produced as a witness by and on behalf of hinself, and
havi ng been first duly sworn by the Adm nistrative Law

Judge, was exam ned and testified as foll ows:

THE WTNESS: Yes, | do.

14
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ADM NI STRATI VE LAW JUDGE CHO  Thank you. Pl ease

have a seat.
M. Rosenstein, when you' re ready.

MR. ROSENSTEI N.  Thank you.

DI RECT EXAM NATI ON

BY MR ROSENSTEI N
Q Wuuld you state your nane for the record?

Donal d Li st.

Q M. List, were you at one point married to Donna

List?

A Yes, | was.

Q And did you separate fromher with no intent of
returning to the marital relation on/or about
Novenber 10, 20037

A That's correct.

Q Are you famliar with a conpany called or was
call ed Al otech?

A Yes, | am

Q \What conpany was that?

A That was the conpany that | had ownership in

goi ng back to the '80s and 1980s and '90s. That was ny

own stock interest that | received; sone frominheritance,

sone fromgifting, and sone of ny own earnings of the

conpany. And | ended up selling it in 1999.

15
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Q As it related to your ownership interest, did you
obtain all of that ownership interest prior to the tine
you marri ed Donna?

A Yes, | did.

Q And you, at one point, becane 100 percent owner
of the stock?

A That's correct.

Q And the conpany, Alotech, repurchased stock from
your nmother's interest; correct?

A That's correct.

Q And you guaranteed it?

A That's correct.

Q And the conpany paid her buyout; correct?

A That's correct.

Q So with her buyout you becane 100 percent owner?
A That is correct.

Q And you didn't require any new stock. It was

just your stock, your percentage; correct?

A Correct.

Q Now, at sone point you and Donna separated. At
sone point did it proceed to a divorce?

A Yes, it did.

Q And did you engage an attorney to represent you?
A  For the divorce?
Q

For the divorce procedure?

16
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A Yes, | did.

Q And did you discuss with the attorney what your
intent was regarding acquiring Donna's interest in 3D?

A That's correct. | did.

Q What did you express to that attorney?

A There was a certain nunber of assets that were
going to be divided. | had ny own personal assets. The
3D conpany was an asset that | recognized that we held in
community property. But | wanted to acquire her share of
it as the conpany. It was early in its stages, continuing
to grow.

| recogni zed the opportunity there that it woul d
be worth nore in value in the com ng years. And,
therefore, I was willing to use sone of ny own personal
assets to acquire her share of it. And that's what |
expressed to him

Q You signed a separation agreenent. D d you read

A  Wll, like in anything | haven't even read this.
Sadly to say. Because sone of it -- sone of it is too
difficult to understand the jargon. But even aside from
t hat, when sone -- you know, it was a difficult tinme in ny
life. | retained an attorney. | was going to be nmaking a
settlement with ny then wife, who becane ny ex-wife, a

di vi sion of sone assets.

17
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One asset | wanted to acquire. He carried out ny

wi shes. He told nme he carried out ny wishes. Wen it was

time to sign -- this dragged on for way too | ong. Anyway,

it took alnobst -- alnobst two years to resolve everything

that we needed to between us. When he said it was tinme to

sign, | just signed. | truthfully did not probably read
as many pages of that divorce agreenent that | probably
shoul d have.

Q But you spoke with the attorney; correct?

A Yes, | did. Yes.

Q And when you spoke to the attorney, what did he
say to you regarding the acquisition of the 3D stock?

A Wll, basically, | had expressed to himwhat |
was trying to acconplish. And he said that we woul d use
approximately five mllion and change of ny cash to
pur chase her share.

Q So it was always your intent to purchase that
i nterest?

A Correct.

Q Now, if we use $5.9 million, approxi mately, that

put the value at about $12 million?
A  Rght. | was only owner of 50 percent of the
conpany at the tine.

Q | was tal king about the 100 percent val ue?

A  Rght. So that would make it 50 percent. That'

S

18
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correct.

Q About five years later the conpany was sol d;
correct?

A That's correct.

Q And your sale, according to your tax return and
ot herwi se, was $18 mllion?

A That's correct.

Q And when you filed your tax return with the State
of California, did you report all 18.1 mllion?

A Yes.

Q And your -- where were you living at the tine you
pur chased Donna's stock?

A In the state of Col orado.

Q You had residence there?

A | had residence there.

MR ROSENSTEIN: | have nothing further.

ADM NI STRATI VE LAW JUDGE CHO  Thank you very

nmuch.
M. Kragel, do you have any questions of the
W t ness?
MR, KRAGEL: Just a few, Judge.
ADM NI STRATI VE LAW JUDGE CHO  Go ahead.
111
111
111

19
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CROSS- EXAM NATI ON

BY MR KRAGEL:

Q

M. List, were you enployed during the course of

your marriage?

A

Q
A

Q
A

Was | enpl oyed?

Yes.

Yes, | was enpl oyed.
Where did you work?

| worked predom nantly at a conpany call ed

Al ot ech Products.

Q

Did you work there during the entire course of

your marriage?

A

Q
A

Q

Yes, | did.
What was your position at Al otech?
| was the president.

Did your wife work outside the honme during the

course of the marriage?

A

Q
A

nmonent ?

No, she did not.

Did she do anything for Al otech?
No, she did not.

MR. KRAGEL: Thank you.

MR ROSENSTEIN. May | redirect for just a

ADM NI STRATI VE LAW JUDGE CHO. One second. [ 'm

just going to ask ny panel nenbers.

20
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MR, ROSENSTEIN:  Sure.

ADM NI STRATI VE LAW JUDGE CHO  Panel nenbers, do
you have any questions for the w tness?

ADM NI STRATI VE LAW JUDGE CHEN:  No.

ADM NI STRATI VE LAW JUDGE GAST: No questi ons.

ADM NI STRATI VE LAW JUDGE CHO  Ckay. M.

Rosenstein, go ahead.

REDI RECT EXAM NATI ON

BY MR ROSENSTEI N:

Q M. List, the earnings were -- when you worked
for Alotech, were you receiving a salary?

A Yes, | was.

Q What was the range of that salary during your
marri age?

A Wll, it goes back. It's been a nunber of years.
It ranges anywhere froma couple of hundred, to a quarter
of a mllion dollars, and above.

Q And did you place that noney into the joint
checki ng account and use it for living for you and Donna
and the famly?

A That's correct.

MR. ROSENSTEI N.  Thank you.
ADM NI STRATI VE LAW JUDGE CHO  Thank you very

much.

21
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M. List, | just wanted to rem nd you that for
the duration of this hearing you will be under oath of
affirmation. So if there are any questions later on that
t he panel may have or that anybody may have, just please
be aware you are still under oath of affirmation

THE W TNESS: Ckay. Sure.

ADM NI STRATI VE LAWJUDGE CHO. Wth that,
M. Rosenstein, you can have your 20 mnutes for closing
st at enent s.

MR. ROSENSTEIN. If | need that | ong.

ADM NI STRATI VE LAW JUDGE CHO If you need that

| ong, correct.

CLOSI NG STATEMENT

MR ROSENSTEIN. Ckay. It's interesting
t hroughout the brief, as well as the docunentation, that
t he Franchi se Tax Board doesn't even use the right nunbers
in comng up with what we say should be the basis.
They're saying that we're claimng it should be $7,000, 398
and sone change. W' re not.

| nmean this is -- we are being as straightforward
in this process and has al ways been as straightforward in
this process as we can. Wat we're saying is it should be
50 percent of the community property because he already

owned 50 percent of the community property. H's

22
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50 percent is already his $500, 000.

He then undisputed -- and I've got to tell you.

Thr oughout the brief I mean, you know, it's -- we all know

the termred herring, trying to confuse and everything

else. If you read their brief, that's all they keep

trying to do. They start with, well, Don List didn't give

us any evidence at the hearing. He did nothing to prove
his basis. He did nothing to prove it was comunity

property.

Well, wait a second. There's nothing in the

audit presentation. There was nothing anywhere that says

M. List didn't do that. Now, |'m not under oath. So

pl ease don't take this as -- again, this is argunment. But

|'mthe one that went to the Franchise Tax Board, and
presented the evidence locally and al so up in Sacranento.
So I know the evidence was permtted.

"' m not asking you take that as -- take that as
much as their argunent because it's not supported by any
evidence. But I'mjust going to say what happened is
there's a bunch of red herrings in there trying to get
everybody upset. But -- so we have a purchase of
$333,000, and there is a -- and the purchase of
$5, 898, 322. They can see that.

In fact their brief |list where the noney cane

from the transfer of the Oppenhei mer account. And that

23
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was all M. List's separate property. So if you take
that -- what we're saying is that anount is $6, 731, 322.
W're saying it's a mllion dollars less, and they're
saying we think it should be. Again, show ng the
credibility behind what we're trying to do here.

Again, just for following the facts, the parties
separated in Novenber 10th, 2003. They signed the
stipul ati on agreenent on May 17th, 2005, well over the one
year required. The code section -- the actual code
section, not the CFR, not any other interpretation. Black
and white code section says one year. It doesn't say one
to six years. That's a question and an answer of ours,
but it's rebuttal four to six years.

And, again, that's in Internal Revenue Code
Section 1041. As | said, it's inportant to pick up the
two statenents by the auditor that says, "I'm concl uding
there was a sale.” | just read right fromthe report.
Again, that's the foundational document that we rely on.
We're appealing fromher decision and all sorts of other
stuff we want. It should be noted, by the way, she said
it's incident. She never brought out the one to six
years. She was just saying it was incident two.

The page 12 -- just to show the confusion --
starts off by saying it was Don's separate property. He

testified it's conmmunity property. The docunent says it's

24
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community property. Yet, in their brief they are saying
it was separate property. |It's just |ike sonmebody threw
stuff together to try to argue against us. Maybe if we

t hrow enough nud on the wall, the nmud will stick
sonewhere. Well, that's not how we make rulings. W nake
rulings on facts and | aw

If you take a | ook at the settlenent agreenent --
separation agreenment, they agree to file a return directly
for 2004. 1In 2005, it says, "The party stipulate and
agree that the trust transfers of property between the
parties as set forth regarding of title to said property,
are transfers of marital property and not separate
property."” That's what they're saying.

Well, wait a second. This was separate property.
No question about it. As M. List has testified, it was
his intent that he told his |awer. Donna said it.
Donna' s decl aration could be used to support Don's
testinony and the other evidence we've presented that this
was separate property used to buy a piece of community
property. The FTB says it was a sale. It was a sale.

The other thing that's interesting, if you | ook
at the agreenment between the parties -- excuse ne for one
second here. W start on page 10, and we start talking
about property, real property the parties owned -- real

estate the parties owned and approved |l and the parties
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owned. The husband owns 50 percent. Then we get to --
which is again, where the brief is wong where it says
it's separate property.

It says the parties owning interest in 3D
Fasteners, retirenment account, the parties own. They tel
us it's already divided. They talk about the parties

owned, previously settled. Then we get to the issue

that's dealing with the real property -- excuse ne -- the
financial accounts, page 8-B. It doesn't say the parties
own it.

What it says is, "The wife shall receive, that
they're dividing, that they own it." There's nowhere
dealing with these financial accounts anywhere. And then
it also says they're going to receive. They are going to
keep and receive the cash. Receiving neans you're getting
pai d for sonething, common | anguage. |If you already have
it, you don't receive it.

Thi s was done out of convenience by a | awer.

The fact is a |lawer should have witten it. Could

have -- |I'mnot sure of should have, but could have
witten two separate agreenents. He just did it in one.
So we can carve that out is what we're trying to say. It
had nothing to do with this.

M. List has testified he did this because he saw

greater growth, and by increasing the basis here, buying
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that out. As it grew another six-mllion dollars, it was
all his. If had just -- if he hadn't purchased her
interest, he would have been entitled to keep all of the
noney. ©Ch, wait a second. W have anot her issue.
Sonmething inportant. They didn't bring it up. | can ask
M. List. I'msorry. | didn't ask him

Even if there's a transfer between spouses of a
gift, and even though transfer between spouses is exenpt
frominheritance tax and gift tax, it still requires
filing on your tax return. | can inquire. The panel can
inquire. There was no state tax return or gift tax return
filed because it was a purchase.

So again, you got to keep in mnd the sections,
t he | anguage. The other thing they're going to argue
is that the -- it's interesting. They're going to argue,
according to the agreenent, paragraph 10, page 14. The
parties stipulate and agree that it is their intention
that all transfers of property, via between the parties as
set forth herein regardless of the title to said property,
are transfers of marital property and not separate
property are in exchange for martial rights and
consi derations. And, therefore, the transfers are not
t axabl e events.

This wasn't a transfer. This was purchased, and

it goes right into a different section. |If we goto -- on
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t he next page sane paragraph, it reads, "The parties shal
file separate inconme tax return in for the year 2005 and
all subsequent years.”™ This is what is inportant.

"Each party shall take and declare any and al
i ncome associ ated and/or tax deduction or benefits
associated with or attributable to the assets being
received by that party." Receive the noney for the sale
of stock, and the parties agreed that Donna was
responsi ble. Wat Donna did we don't know. | nean,
honestly, we don't know. We're not involved. Wen they
separated | was no |longer involved with her

But the agreenent does lay out a separate
agreenent that can be renoved fromhere. And it also
shows the rebuttabl e presunpti on based on the testinony,
Donna's testinony. And, again, if you take a | ook over
the cases that they cite, the fact of the matter is the
decl arati ons can be used to substantiate other evidence.
Well, this is before the Court. So, therefore, it
substanti ates that.

The parties both acknow edge their declarations,
and now testinony, that it was separate property used to
purchase. So all the FTB wants to do is say there's no
credibility. They haven't produced one evidence, one
pi ece of evidence. They haven't produced one w tness that

says it wasn't separate property. They haven't produced
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one person or one piece of evidence to say what both an
ex-w fe, who nade sonet hing agai nst her interest, which
was the issue of a taxable event. She didn't do it. And
M. List and now the docunents, we've beat whatever
rebuttabl e presunption there is.

And, again, the code section says after one year

It's a regulation. And by the way, it's a tenporary

regulation. |If you look at the regulation, there's a "T".
It's a tenporary regulation. It can be -- it hasn't gone
through the full -- yeah, it's been around since 2000, but

it hasn't gone through the full vetting. Sonetines the
federal governnent noves slowy. Well, this is one of
t hose cases.

They rely heavily on the Dunman case, which is
what | stated earlier that -- howdo |I put it? That case
was a nasty case where everybody was proven to be |ying.
In fact that case people were sanctioned. It's also -- if
you read the full opinion, you'll see it has nothing do
with this case. And, again, it all dealt with deductions
and the people that were nmaking the declarations. It was
a horrible case. W distinguish ourselves fromthat.

In the response to -- we file a response to the
of fer of presentation and the FTB responded. It states,
"W do accept the separation agreenent between Don and

Donna Li st as persuasive evidence that the property was
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di vided up. And the matter of division could be
corroborated with the signed declarations.”

What is that? Those are the docunments that put
us in the whol e appeal process. They say we recognize it
and the nethod, the sale, can be put into evidence
corroborated based upon the declaration. | nmean, this is
FTB. | nean, the fact of defense we argue now is a whole
bunch of other things, and we throw other things into the
pot .

The evidence is what the FTB has said, which is
what we were confused about. And | kept saying, "Were
are you guys goi ng?" Again, the question -- again,
remenber |I'mtelling you that -- rem nding you that the
24CFR1. 104- 1T has a bunch of questions and answers.

Wel |, questions and answers aren't regulation or
governing law. That's an opinion of the person who wote
it. And it provides that after one year there's a
presunption, but it's a rebuttable presunption.

| f you give me one mnute, |I'mjust about
t hr ough.

ADM NI STRATI VE LAW JUDGE CHO  kay. Thanks.
Also just to let you know, you have about two m nutes
left. You'll have time on rebuttal.

MR ROSENSTEIN. Ckay. | think I'll save it for

rebutt al
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ADM NI STRATI VE LAWJUDGE CHO Al right. Thank
you very much
M. Kragel, proceed when you're ready.

MR. KRAGEL: Thank you, Judge.

CLOSI NG STATEMENT

MR. KRAGEL: This matter arises out of
appel lant's sale of his interest of the conpany called
3D Fasteners in 2009 after he acquired his wife's interest
in 2005. Appellant and his wife were married in 1984.
During the marriage, appellant and his wi fe acquired stock
hol ding interest in a conpany called 3D Fasteners. They
separated in 2003 and were divorced in 2005.

As part of the divorce they entered into a
separation agreenent. Section 7 of the separation
agreenent is entitled Property Division. 1In that section
it stated that appellant's wife would receive all or part
of nine financial accounts with Oppenhei mer and Conpany.
The conbined total of four of those accounts was
approximately 5.9 mllion dollars, which appellant woul d
| ater claimwas the purchase price that appellant clained
for his wife's share in the 3D Fasteners stock

There's nothing in Section 7 that says it's the
purchase price for anything. Section 7 further stated

that appellant and his wife owned interest in
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3D Fasteners, which they had agreed had a fair narket
value of 1.5 mllion dollars.

Section 10 stated in full, quote, "The parties
stipulate and agree that it is their intention that al
transfers of property by and between the parties as set
forth herein, regardless of title to said party, are
transfers of marital property and not separate property,
and are in exchange for marital rights and
considerations.” And, therefore, the transfers are not a
t axabl e event and no capital gains have been declared or
need to be decl ared.

I n 2005, the Boul der County Superior Court in
Col orado granted the decree of dissolution and ordered the
parties to formthe separation agreenent. |n 2009,
appel |l ant and the other co-owner of 3D Fasteners sold the
conpany for approximately 36.2 mllion dollars. In his
tax return, appellant reported gross proceeds of 18.1
mllion dollars, and a cost basis of 5.7 mllion dollars,
approxi mately, which resulted in a gain of 12.4 mllion.

Duri ng August -- during audit, respondent asked
appel l ant to produce supporting docunentation for the
basis he clainmed in 3D Fasteners. Appellant's
representative initially informed respondent that
appellant's basis resulted fromthree transactions; a

1 mllion dollar loan to the conmpany, which was | ater
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converted to capital

The buyout of anot her owner, of which appellant's
share was $500, 000, and the conbined total of four of the
ni ne Oppenhei mer accounts nentioned in the separation
agreenent. Respondent determ ned that the cost basis in
3D Fasteners was 1.5 mllion dollars based on the original
| oan anmount and the anount of the buyout of the other
owner of $500, 000.

Respondent issued a notice of proposed assessnent
based on that determ nation, which resulted of additiona
t axes of approximately $444,000 using the 1.5 mllion as
the cost basis for sale of the stock. Internal Revenue
Code section 1041(a) provides that no gain or loss is
recogni zed on a transfer of property froman individual to
a spouse or a forner spouse if the transfer is incident to
di vor ce.

Such a transfer is treated as acquired by the
transferee by gift, and the basis of the transferee in the
property is the adjusted basis for the transfer. The
transfer is considered incident to divorce if the transfer
occurs within one year after the date on which the
marriage ceases, or the transfer is related to the
cessation of marriage.

California confornms to Section 1041 through

Revenue and Taxati on Code Section 18031. The regul ations
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under Section 1041 apply to any transfer of property

bet ween spouses regardl ess of whether the transfer is a
gift or a sale or exchange between spouses acting at arm s
| engt h.

The regul ations further provide that a transfer
of property is incident to divorce if the transfer occurs
not nore than one year after the date of which the
marriage ceases, or the transfer is related to the
cessation of marriage. A transfer of property is treated
as related to the cessation of marriage if the transfer is
pursuant to a divorce or separation agreenent.

In the present case, the evidence shows that
appellant's wife transferred property, her shares in
3D Fasteners, to her spouse, appellant. Because she was
his spouse at the tine of the transfer, subsection (a)(1)
applies, and appellant takes her basis in the transferred
stock. Alternatively, assum ng that she was not his
spouse, subsection (a)(2) applies. The transfer from
appellant's wife to appellant was incident to divorce
because it was related to the cessation of marriage in
that it was pursuant to a separation instrunent.

For those reasons, respondent request that the
panel sustain respondent’'s determ nations. As far as
the -- we also included in our brief argunents and

references and status regarding the sale. W'Il submt in
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the brief in that regarded.

| do have just one comment in regard to
appel lant's presentation. | believe in the -- where he's
referring to concessions that the FTB made that it was a
sale, it's ny recollection that |anguage was in the
background section of the letter and doesn't necessarily
gqualify as a sale so nuch as just explaining what the
positions of the parties are and referencing it. It
didn't necessarily openly conclude that it was a sale.

| f the panel has any questions, | can do ny best
to answer them Thank you.

ADM NI STRATI VE LAW JUDGE CHO  Thank you very
nmuch.

| guess for now "Il open it up to the panel to
see if anyone has any questions. Judge Gast, woul d you
li ke to ask any questi ons.

ADM NI STRATI VE LAW JUDGE GAST: Maybe just one
clarifying question for the taxpayer, either M. List or
M. Rosenstein. Do you know how Ms. List treated the
transaction? Did she report gain on her return?

MR ROSENSTEIN: | can answer that for both of
us. We have no way of know ng.

ADM NI STRATI VE LAW JUDGE GAST: Ckay. Al right.
Do you know if a joint return was fil ed?

MR. ROSENSTEIN. It definitely was not.
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ADM NI STRATI VE LAW JUDGE GAST: For 20037

MR. ROSENSTEIN. Well, no. W're dealing with
2005.

ADM NI STRATI VE LAW JUDGE GAST: Yeah, | know. |
was just curious for '03 and ' 04.

MR. ROSENSTEIN. '03 and '04 joint return filed.

ADM NI STRATI VE LAW JUDGE GAST: Ckay. No further
guesti ons.

MR. ROSENSTEIN. Every year before that they were
married; correct?

MR LIST: Correct.

ADM NI STRATI VE LAW JUDGE GAST: Ckay. Thank you

ADM NI STRATI VE LAW JUDGE CHO Do you have any
guesti ons, Judge Cheng?

ADM NI STRATI VE LAW JUDGE CHENG | do. It's al so
a clarifying question for taxpayer. [Is it your position
that the separation agreenent entered into on
May 17, 2005, is not a transfer incident to divorce? |Is
that your position? | wasn't clear on that.

MR ROSENSTEIN: Qur position is that portion was
a sale. Yes, it was part of an incident of divorce, but
it goes into a second period that allows a rebuttable
presunption as to whether it was a sale or not. The first
one says it's absolutely not -- it's going to be a

nont axabl e event. The second half, between after one year
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before six, is rebuttable presunption under the
regul ati ons.

The | aw bl ack and white code section says that
only applies to the first year. Renenber this is what |
need the panel to focus on when it's |ooking at 1041. The
bl ack and white | aw says one year. |It's sonebody who
w ote questions and answers that basically we would call a
safe harbor. You get over six you're in the safe harbor.
But between one and six you got to show that the sale was
actually a sale of the intended parties.

ADM NI STRATI VE LAW JUDGE CHENG Well, | need you
to focus on ny question, which is was this transfer
incident to divorce?

MR. ROSENSTEIN:  The transfer was not.

ADM NI STRATI VE LAW JUDGE CHENG. WAs or was not?

MR. ROSENSTEIN. WAs not. The transfer was not.
The transfer was a purchase that could have been done in a
separ at e agreenent.

ADM NI STRATI VE LAW JUDGE CHENG But it wasn't
t hough.

MR. ROSENSTEIN.  No. | understand that, and that
was an error on an attorney's part. But as the FTB says,

t hey accept the fact that the parties could state in the
rebuttal to ny -- rebuttal to the FTB, which | read, that

the parties by declaration could nake the determ nation of
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what the transacti on was between them

ADM NI STRATI VE LAW JUDGE CHENG kay. As a
followup, if it was a sale to M. List, what did Ms. --
former Ms. List pay for it?

MR. ROSENSTEIN. No. M. List purchased it.

ADM NI STRATI VE LAW JUDGE CHENG |'m sorry.

MR. ROSENSTEIN. There's no dispute. It was
5.8 mllion dollars plus sone change. It's actually in
the brief -- on both of our briefs. And it tal ks about
the accounts that are specified; what was used for the
pur chase.

ADM NI STRATI VE LAW JUDGE CHENG  Ckay. Thank

you.
MR. ROSENSTEIN. I'msorry. | can give you the
exact anount if you would like. It's in the briefs.
ADM NI STRATI VE LAW JUDGE CHENG No. [|'m good

with that. Thank you.

ADM NI STRATI VE LAW JUDGE CHO  Ckay. | have one
quick clarifying question as well, and this goes to
appel lant. Just to make sure | fully understand your
argunment, and if | understand your figures as you were
explaining them | just want to nmake sure.

So it's appellant's argunment that your actual
basis in the stock was the $500, 000 comunity property of

the initial 1 mllion dollars investnment in 3D, is that
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correct? It's $500, 000, plus the $333, 000 of the buyout
t hat occurred, plus the 5.8 mllion of the purchase from
M's. List.

MR ROSENSTEIN: That's correct.

ADM NI STRATI VE LAW JUDGE CHO So ny question is

t he $333, 000 purchased fromthe ot her owner, did that
occur while you were still married to Ms. List?

MR LIST: I'mtrying to recall the tinme frane.
| don't recall

ADM NI STRATI VE LAW JUDGE CHO So | guess the

reason why |'masking is because | was wondering why. |Is

there a special reason why that shouldn't be divided in

half as well? Wuldn't that have been comunity property

if it was purchased during the marriage? O did you

separate property first? |Is that why you re giving us the

full value of the basis?

MR. ROSENSTEIN. Did you take any noney from your

per sonal account ?

MR LIST: Yes. Al these transactions were al
done frommy own personal accounts and personal cash. |
don't recall the tinme frane of when it was done. |t woul
have been, you know, before or after the 2005 separati on.

ADM NI STRATI VE LAW JUDGE CHO Ckay. So you
don't remenber whether the buyout fromthe other partner

occurred prior to separation? |Is that what you sai d?

d
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MR LIST: No. Correct. I'mfairly certain it
woul d have been after 2005.

ADM NI STRATI VE LAW JUDGE CHO  Ckay.

MR LIST: 1'mnot 100 percent certain

ADM NI STRATI VE LAWJUDGE CHO And | just want to
clarify, but I think the separation agreenent val ue of the
stock at 1.5 mllion, and | think that was basis at the
time in 2005, | believe. So would that have accounted for
t he buyout anount?

MR, LIST: You nean of the other partner?

ADM NI STRATI VE LAW JUDGE CHO  Yes.

MR ROSENSTEIN. If the Court |ooks, there is --
there was a problemw th the forner accountant that
treated this as if it was an S corporation. It was a
C corporation. There are sone declarations and everything
in there. 1In fact, again, I'"mgoing to respond that would
have been part of ny closing statenent, but Counse
brought up things that supposedly happened during the
i nterview process w thout any evidence. And, again as |
said, | was the representative he kept referring to.

There was a conpani on case called Daryl Ver Doorn
that triggered the audit that the accountant -- and we
have it all in here. 1It's all evidence. It included the
basis for M. Van Doorn at about the sanme 5.7 mllion

dollars. And when it was pointed out, and we went in --
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and this shows a little credibility, if nothing else,

since he brought up the transaction that happened with the

auditor. It was the sane auditor or different auditor,

but whatever. The first part of the appeal was resol ved.
M. Ver Doorn imediately paid his taxes. It

wasn't |ike two people, you know. The transaction was the

sane transacti on when the FTB cane back and said this

doesn't make sense. M. Van Doorn paid that noney. He

wote a check. So this was -- if it wasn't supposed to be
a sal e, nobody would have been -- and for what it's worth,
t hat $333, 000 was al so, again, just for information. It

was allowed on M. Ver Doorn's tax return as well.

ADM NI STRATI VE LAW JUDGE CHO Gkay. Thank you
Just one quick clarifying question to the FTB. So with
respect to cessation of marriage, what's the FTB' s
position as to when that actually occurred?

MR KRACEL: Wen they received their divorce
decr ee.

ADM NI STRATI VE LAW JUDGE CHO kay. That's al
the questions | had. Judges Gast or Judge Cheng, any
ot her questions?

ADM NI STRATI VE LAW JUDGE CHENG  No questi ons.

ADM NI STRATI VE LAW JUDGE GAST: No.

ADM NI STRATI VE LAWJUDGE CHO Al right. Then

nmoving on to M. Rosenstein's rebuttal. You'll have 10
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m nut es.
MR. ROSENSTEIN:  Thank you.
REBUTTAL STATEMENT
MR. ROSENSTEIN: Let me address the | ast question
that was asked. It's brief. So | won't go into all the

l aw or anything el se. Wen you separate and never intend
to return under Colorado |aw -- renmenber we're doing

Col orado and even California law. It occurs when you
intend never to return together. The agreenents, though
only deal with separation agreenents, the divorce decree
and everything el se, 1041.

So the inmportant thing to remenber is the day
they separated with no intent, which is Ms. List's
comment -- | think she's still Ms. List -- and M. List.
And even in the court papers, which are attached, that was
the day of separation with no intent to return. So the
year was fromthat tinme.

Sonmething to point out, and we briefed it, is the
community property, this community, separate property to
beconme community property with all those transnutation.
There's been no argunment, but | wanted to clear that up.

It wasn't a division of any way of conmunity property. In
order for there to be a transnutation, it has to be a

maj or writing and undert aki ng.
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We briefed it in here because at the tine they
married in California, the initial trust that we have

says witing a trust is a statute. It says witing a

It

trust is not transnmute conmunity property. You have to do

a whol e bunch of other things before transnutation takes
place. It's in the brief so | don't need to go through
it.

It's interesting if you listen to the FTB' s

argunent. They haven't given one shred of evidence -- as

| said in the beginning -- to dispute any of the facts
that we have put forth. In fact, the oral argunent --
and, again, it's not evidence -- but he keeps using the
word acquired. Listen. He acquired her interest, not

that they divided the interest. He acquired it, and he

paid for it.
They keep wanting to ignore the docunent. [|I'm
going to go back to one part. |It's very interesting

that's one thing that nakes us |awyers. But paragraph 10,

which | read at the beginning -- which, M. Gast, | think

goes a little bit to your question. It specifically

stated that anything that happened in 2005, the parties

were responsible for. He only wanted to read part of it.

If you go to the agreenent at paragraph 10, it
reads transfers of property. Read the |language. |It's

very clear. The FTB -- and by the way, Counsel said he
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was renmenbering -- | just looked it up -- that he thought
that it was the position paper with the background part
where we say the FTB conceded it was a sale, the two
sections | read. It's in their analysis. |It's not in the
background. It's not in contention. |It's the FTB s
analysis of all of the facts, all the presentation, al

the evidence that was given. So | think | ask the Court
to pl ease recogni ze that.

To your issue regarding incident two, as | said,
it's a separate docunment that can be taken out. It can be
performed. And the courts -- and, again, they're briefed.
It's in here. They're supposed to take the intention of
the parties. The FTB also stated in their docunents in
their reply, that they acknow edge the agreenent. And
specifically the FTB has said the character can be
deci ded. The nethod of division can be decided by the
parties, and the evidence of the declarations could be
used to corroborate the positions.

So | think they -- | think we on both sides
make -- can nake all the argunents that we want, but the
facts are the facts. The lawis the law. Black and white
| aw says one year. Black and white. The rest of it is
sonebody's opinion, and it's part of a question. It's not
part of the regul ation.

Thank you.
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ADM NI STRATI VE LAW JUDGE CHO  Thank you very
much. And | just want to say thanks to both parties for
doi ng such a great job presenting and bei ng very el oquent
in your argunments and speech.

This concludes the hearing. The panel will neet
and confer and decide the case based docunents that was
presented today. Qur goal is to issue a witten decision
within 100 days of today. So the case is submtted and
the record is closed, and the hearing is now adj ourned.

Thank you very much.

(Proceedi ngs adjourned at 2:15 p.m)
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