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Los Angel es, California;, Wdnesday, March 20, 2019
10: 00 a. m

JUDGE BRAVHALL: Al right. W are on the
record. This is the appeal of Barry and Marilyn Hi nden.
OTA Case 18011053. It's Wednesday, March 20th, 2019, at
10:05. I'mDoug Bramhall. 1'Il be the |lead judge for
this hearing, and on the panel with nme is Gant Thonpson
and Dani el Cho.

We are co-equal decision nmakers on this
panel. And for the record, will the parties please
i ntroduce yoursel ves.

MR. BERNSLEY: M nane is Mark Bernsley. | am
the attorney for the appellants, Barry and
Marilyn Hi nden.

JUDGE BRAMHALL: Thank you.

MR. HUNTER: David Hunter, tax counsel for the
respondent, Franchi se Tax Board.

MR, GEMM NGEN: David Genm ngen, tax counsel
for Franchi se Tax Board.

JUDGE BRAVHALL: M. Hunter, you will be the
primary presenter of FTB' s case today; is that correct?

MR. HUNTER: Yes. That's correct,

Judge Branmhal | .
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JUDGE BRAVHALL: Thank you. The parties agree
that the record reflects the issue in this appeal to be
whet her appel |l ants have established that they are
entitled to a deduction for the difference between the
fair market value and adjust in basis of property
donated as a charitable contribution.

Parti es have al so agreed that the exhibit
i ndex, the corrected one that | just handed out show ng
appellant's exhibits marked 1 through 10. And FTB's
exhi bits marked A through E and J are acceptable for the
record w thout objection.

| have an agreenent on that?

MR, HUNTER:  Agr eed.

(Appel lant's Exhibits 1 through 10 and

Respondent's Exhibits A through E and J

recei ved into evidence.)

JUDGE BRAMHALL: Therefore, I'"'mgoing to admt
t hose exhibits into evidence at this tine. FIB's
exhibits marked F, G H, and |, are entered into the
record as argunents only.

(Respondent's Exhibits F, G H, and |I entered

i nto evidence.)

JUDGE BRAMHALL: Neither party has w tnesses.
Both parties will have opening hearings, and if we don't

have any questions, M. Bernsley, are you ready to
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begi n?
MR BERNSLEY: | am
JUDGE BRAMVHALL: Pl ease proceed.

OPENI NG STATEMENT

MR. BERNSLEY: So this case addresses anot her
casualty of the 2008 recession. Unable to sell or |ease
hi s busi ness property after the former tenant went
bankrupt, M. H nden was facing continuing costs of
potential liabilities as a result of the vacant
bui | di ng, and he needed to stop the bl eeding of noney
that he was hit wth.

So in 2012, he transferred the property
to Tenple of Israel of Hollywood, a charitable
organi zation. Hinden's basis in the property was
$2.34 mllion. He received $10 in the transaction; and
therefore, the transaction resulted in a very real
$2.3 mllion, less $10 | oss.

So on his return, H nden's CPA reported
the transaction as a charitable contribution to the
extent of the fair market val ue of $950,000 and the | oss
on the sale to the extent of the bal ance.

The FTB has said that the charitable
contribution deduction is the sole tax relief that the

t axpayers are entitled to, but as this is business
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property, the code doesn't say that.

| want to spend a mnute or two on policy
because | think it provides sone context for this issue.
It's interesting that Section 170 does not indicate the
anount of the deduction for a contribution of property.

In other words, it doesn't say in the
code itself whether you get a deduction, a deduction for
basis, or you get a deduction for fair market val ue.
That's actually found in the regs. And | suspect that
was at |least in part of policy decision to encourage
phi | ant hr opy.

Interestingly, at |east according to an
article, which | found very recently by Roger Colinvaux,
COL-I-NV-A-U X, entitled "Charitable Contri butions of
Property: Broken System W Inmagined." That article
appears at 50 Harvard Journal and Legislation 263 in
2013. It was not always the case that the deduction was
for fair market val ue.

Now, | have to admt that | didn't have
the time since discovering the article toread it inits
entirety. But the author does go through and expl ains
that the regulations interpreting the original 1917
statute allowed a deduction for fair market val ue, but
after a reenactnment in 1918, the regs. determ ned that

t he all owabl e deducti on was actually basis.
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Then, years later, it switched back to
fair market value all w thout any change in the |aw
itself. So it's been to a revenue service that's really
decided it should be fair market val ue.

In 1938, the House of Representatives
voted the change the anpunt allowed to the donor's cost
basis, but the senate struck the provision on the ground
t hat doing so woul d di scourage charitabl e giving.
Concern then apparently shifted to be nmaking sure that
donors would be financially better off donating property
than selling it, because, you know, obviously, it was
used as a great tax shelter.

And that concern really only manifests
itself when dealing with property with an inherent
built-in gain. That is where the fair market val ue
exceeds basis. And that's the usual case that we think
of when we're dealing wth contributions of property
under alnost all of the cases you read. Not all of them
but alnost all of them

You' ve got a situation where fair market
val ue exceeds the basis. |In other words, there's an
i nherent built-in gain in the property that's being
contri but ed.

| found no evidence anywhere that anyone

anywhere ever identified a tax policy disocclude
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(phonetic) the owners of property with built-in |oss.
That is where the basis exceeded the fair market val ue.
Nor has anyone |'ve read nade a cogent argunent that
such is an unintended effect of the clear |anguage of

t he applicabl e statutes.

| want to spend a second tal ki ng about
the part sale and part gift rules. The purpose of those
rul es prevents donors fromessentially getting a
deduction for a gift where they have little or no skin
in the gane.

In other words, where they get,
basically, nost of their noney back through the sale
portion, yet they get this really high inflated
deduction as a result of a higher fair market val ue.

To reduce this kind of practice, congress
provi ded for a basis allocation, which results in
t axabl e gain under those circunstances, and that's in
1011-B. But that allocation only applies if and when
there is and would be a gain that doesn't apply to a
| oss.

Agai n, nothing here, evidence and
intention or a nechanical result to deny recognition of
an actual realized | oss under circunstances where the
| oss would only be recogni zed under the tax law. In

ot her words, a business |oss. (Cbviously, personal
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| osses aren't deductible, anyway, under 165. Absent,
very special, and unidentified circunstances. But for
busi ness | osses, there's no evidence of any policy
what soever that a business | aw shoul d evaporat e.

So | guess if one wanted to expl ore what
woul d happen in a case like this, you would ignore
1011-B and use the entire basis to conpute the | oss.

Now, |'ve heard what you said, Judge
Bramhal |, that you guys have read the briefs, as |I'm
sure you have, and so | don't want to bel abor the
argunents in the brief. But whether this transaction is
properly characterized as a sale, or charitable
contribution, or both, there's no statute requiring an
el ection on how this transaction could be treated.

In other words, there's no statute that
says if you treat it as a charitable contribution, there
is no sale conponent, in fact, the part sale, part gift
rules will sort of allow that kind of election theory
anyway.

So the proper tax result is what it is
regardl ess of how it was reported. So, you know, | tend
to think it was reported correctly, but | don't know
that -- | don't think that that's a necessary concl usion
to the taxpayer being entitled to the | oss here.

| think also the accountant took the
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charitabl e contribution deduction for the first, and
then all ocated the balance to the loss on sale. | don't
even know if that's the correct order. There's so
little precedent on exactly how you treat this sort of
situation and how you put the pieces together. Is it
really entirely clear? Wat is clear that under the
statute, both pieces are allowed and neither piece is

di sal | owed.

Section 170 allows a deduction for
charitable contribution as | indicated that that
deduction was clainmed for $950,000 of the $2.34 mllion
loss. |I'mgoing to ignore the $10 for now. W can talk
about that if you guys want to.

JUDGE BRAMHALL: Ckay.

MR. BERNSLEY: But it's not really significant
in terns of the nunber. And as | said on brief, 1001
provides for how the gain or loss is conputed. And note
t hat 1001 speaks both about the gain side and the |oss
side in separate sentences and expressly.

So when the code speaks of gain, clearly
in this context it's not tal king about gain or |oss.
It's tal king about gain. Simlarly, Subsection C
provi des that both gain or loss will be recognized in a
sal e or other disposition accept as ot herw se provided.

So again, both gain or |oss are

California Reporting, LLC
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specifically addressed. So you can't assune that when
the code says "Gain" it neans | oss because it doesn't.
Because under statutory production, it's clear how the
terns are used in order to be consistent with the
statute, gain neans gain, and | oss neans | oss as we can
address them specifically and differently.

Section 165-A and C-1 specifically all ow
a deduction for any loss incurred in the trade or
business. It did not dispute that this transaction was
part of the trade or business that he had. And so this
| oss is deductible under the clear |anguage of the
statute. Both pieces are deductible.

| want to address a little bit the FTB' s
position, which is based on two anbiguities. The first
anbiguity is a regul ation pronul gated under Section 1001
t hat addresses a transaction that is part sale and part
gift and says that, "No loss is sustained if the anount
realized is less than at adjusted basis."

Now, as you know in ny brief, |
hypot hesi zed that this regulation was assum ng that we
had a personal transaction. And therefore, that this
regul ation could only apply to a personal transaction
and that otherw se, the regulation would be invalid.

As any regulation that's inconsistent

wth the statute, as | explained, Section 1001 doesn't

California Reporting, LLC
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di sall ow anything. It's not a disallow ng section. It
recently occurred to ne, and | have anot her hypot hesi s,
and you' Il note that what's mssing in that sentence of
the regulation is there's no nmention of the fair market
value. And | think another clear assunption of that
regulation is that the fair market value is greater than
both the adjusted basis and the anmount realized or the
consi deration received.

Because under those circunstances, the
bargain sale rules of 1001-B would apply, and the
regul ati on would be correct. But as soon as you swap
the position of the fair market value of the property,
t hat whol e piece falls apart.

So I think the regulation had to assune
that the fair market value is greater than both the
adj usted basis and the consi deration.

Again, | think that regul ati on, at | east
that sentence in the regulation, fails and woul d be
invalid in context because | don't think again, that
section or that regulation contenplated that a gift of
even | oss property, | don't think it contenplated a gift
of loss property where the basis allocation rules
woul dn' t apply.

The second anbiguity was the Wthers

case. | find Wthers problematic on a nunber of fronts.

California Reporting, LLC
(510) 313-0610

14




© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

But what's nost significant, | think here, is the court
expressly disallowed the | oss solely because the

t axpayer didn't establish that the | oss was deducti bl e
under any particular section of the internal revenue
code.

What the Court didn't say was that you
couldn't have a | oss because there was a charitable
deduction, and which is essentially FTB s argunent here.
And that's not what Wthers stood for, nor did Wthers
rely or cite, as | recall, 1001-1E in the regul ation
that m ght just address them both.

So there's really no good statutory or
anal ytical basis for denying any of the deductions here
for the entire realized | oss. And again, we're tal king
about taxpayers who had a realized loss. | nean, this
| oss was real.

And so the notice of action here and the
noti ces of code assessnent should be overrul ed and
wi t hdr awn.

JUDGE BRAVHALL: Ckay. Thank you. And for
the record, | understand there's no dispute factually as
to basis or fair market value in this case; correct?

MR. HUNTER: Not at all.

JUDGE BRAVHALL: Thank you. Gkay. Any

guesti ons?

California Reporting, LLC
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MR. THOWPSON:  No.

MR CHO | don't have any questions at this
poi nt .

JUDGE BRAVHALL: | don't either at this point.
Thank you.

M. Hunter, are you ready to proceed?

MR HUNTER. Yes, M. Bramhall, I am And we
appreciate this panel's tinme and reading the briefs, and
exam ni ng everything before we begin. |'ve taken the
time to select just four exhibits fromthe record,
al ready entered into without objection. And just so the
panel has it in front of you, I'd |like you to have them
| made 10 copi es.

JUDGE BRAMHALL: Ckay. Do you have a copy for
the --

MR. HUNTER:  Yep.

JUDGE BRAMHALL: Ckay.

OPENI NG STATEMENT
MR. HUNTER. May | please the panel? The
theme of this case is: You can't have it both ways.
Thi s case involves a charitable donation.
Here are the rules: |f a taxpayer
donates property with a fair nmarket value that is nore

than the taxpayer's basis in the property, the deduction

California Reporting, LLC
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islimted to the taxpayer's basis therein.

If the taxpayer donates property with the
fair market value that is |lower than the taxpayer's
basis in the property, then the deduction is limted to
the fair market val ue.

This case involves the latter of the two.
And we've heard a position taken that this is a novel
theme in life and under the law, when in reality, it
happens all the tine.

The exanple |I've been using in preparing

for this case is | purchased a desk fromIKEA It cost
me $100. | use it -- | work fromhone. | use it to
trade or business. Five years later, | donate it to
Goodwi ||, and the wite-off is -- the deduction anount

is $30. That's the fair market value of a used desk at
the time | donated it to a charitable organization. |
don't take a $70 loss in terns of nmy basis in the
property. It just doesn't happen.

In 2005, appellant acquired a commerci al
property located in Olando, Florida. At the end of the
year it issued in 2012. At the time, the property's
apprai sed fair market val ue was $950,000. This
apprai sal was obtained by H nden. Appellant's basis in
the property was $2.7 nillion.

Appel l ant nade a charitable contribution

California Reporting, LLC
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of the property to his tenple, a charitable
organi zation. Appellant reported this charitable
contribution on his 2012 tax return. And that's the
first exhibit, Exhibit A to respondent's opening brief,
which is his federal formA-2, A-3.

He describes the buildings with an
apprai sed fair market val ue of $950, 000 and he attached
t he appraisal report. The next exhibit is Exhibit B to
respondent’'s opening brief where appellant takes the
deduction on schedule A of his form 1040 for the tax
year at issue, 2012.

Next, please note that tenple
acknow edged appellant's charitable donation. And
that's the next exhibit, Exhibit 6 to appellant's -- I'm
sorry. Yeah, appellant's opening brief where the Tenple
i ndicates as follows, and | quote, "Thank you for your
donation of the real property and building | ocated at
7344 \West Colonial Drive Orlando, Florida, with the
transfer effective Decenber 27, 2012."

Next, please note that appell ant
subm tted his declaration signed by hinself, attached as
Exhibit 4 to appellant’'s opening brief, wherein he
confirnms that he donated the property to the Tenple.

Now, despite this acknow edgnent,

appel l ant al so and properly clained ordinary loss in the

California Reporting, LLC
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amount of $1.3 million, which was the renmainder of his
tax basis on the property over the donated anount. And
that's Exhibit C to respondent's opening brief. It
shoul d be the | ast exhibit before you on the panel.

And here, the taxpayer reports a gross
sal es price of $950,000 for this property. This is a
phant om recei pt of cash for the amount of $950, 000 for
t he property, which wasn't disposed of. It wasn't sold.
It was donated to this charity.

So the result was appell ant took an
ordinary loss in the anpbunt of $1.3 million. And if you
|l ook at this form it says, "G oss sales price
$950, 000." That is not supported anywhere in the
record. |f anything, we went back and forth over $10,
and that's not even at issue.

The appell ant did not receive $950, 000 in
cash for a sale of this property. A sale or exchange of
this property sinply did not occur. Now, we nust note
that these are irreconcil able positions taken on the
sanme tax return.

Appel I ant reported on one formthat he
made a contribution of the property to the Tenple with
cl ear donated intent under no consideration, and the
Tenpl e confirmed that.

And appell ant turned around and reported

California Reporting, LLC
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a sal e or exchange of the sane property for

consi deration that was never received in order to
generate an ordinary | oss. Respondent properly accepted
appel l ant's charitable contribution donation anmount in

t he amount of $950, 000 and properly disall owed
appellant's claimloss in the anount of $1.3 mllion.

Again, the |l aw provides that appellant's
charitable contribution deduction is limted to the
property's fair market value and that's Internal Revue
Code Section 170 and Treasury Reg Section 1.70A-Cl
and C2.

Respondent's action is confirned by the
deci sion of the tax board of Wthers, the comm ssioner,
whi ch decided in its opening brief, and it's still good
law. It's an old case, but it still holds truth.

In Wthers, the taxpayers contri buted
shares of corporate stock to a charity. The fair market
val ue of the stock was $3,500, and their basis was
$10, 600. Again, the fair market val ue was | ower than
t heir basis.

The taxpayers took the full amount of
their basis in the stock or $10,600 as a charitable
contribution deduction. The IRSIlimted the charitable
contribution deduction to $3,500 or the fair market

val ue, just as respondent did in this case.
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In Wthers, the taxpayers argued that the
amount of their charitable contribution deduction was
their cost basis in their stock as judged by their
initial investnment, but the |aw provides, and the Court
hel d, that their deduction was limted to the fair
mar ket val ue of their donation, which was | ess than
their basis in the stock.

Just like in this case, appellant is
claimng that he is entitled to an ordinary | oss for the
remai nder of his basis in the Ol ando property over and
above the charitable contribution deduction that he
recei ved.

The taxpayers in Wthers did not cite to
a statute or case in point that allowed themto take
their tax reporting position. And just like in this
case, appellant says he can't find -- |I'msorry.
Appel l ant offers no statutory authority on point to
support his position.

Now we' re tal ki ng about assunptions about
what the regulation had to assune, but we're going back
to 1918. W are bound by the rules that are in play at
t he present day.

The Wthers Court drew a clear
di stinction between a charitable contribution deduction

and a sal e or exchange of an asset on the business side
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and held, quote, "The claimloss recognition issue
arises here in conjunction with a charitable
contribution deduction and consistent with a charitable
contribution concept, taxpayers receive no consideration
inreturn for their contribution.”
Just like in this case, appellant
recei ved no consideration for his donation to the
Tenple. The Wthers Court ruled that any busi ness | oss
cases cited by the taxpayers were irrel evant, given that
they chose to nmake a charitable contribution and are
t hus, bound by that choice.
The I RS al so provi des gui dance to
t axpayers in publication 526, charitable contributions,
whi ch nmakes it clear, quote:
“If you contribute property wth a fair market
value that is less than your basis in it, your
deduction is Ilimted to its fair market val ue.
You cannot claima deduction for the
di fference between the property's basis and
its fair market value," end-quote.
In this case, the record clearly shows
t hat appellant nmade a charitable contribution of the
property at issue that's plain and sinple. He reported
this donation as a charitable contribution. The other

party to this transaction, contenporaneous wth the
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transaction, the Tenple acknow edged this donation in
witing. And there's no provision under the |aw that
al l ows appellant to then deduct the remainder of his tax
basis as an ordinary |oss after he already reported a
charitable contribution of the sane property.

That's your case, and that's where the
anal ysis should end. At this point in time, we should
not engage in hypotheticals or attenpt to recast the
transaction different than the tax reporting position.

The appellant is bound by his tax
reporting position. |In the board of equalization, which
rulings are binding on this panel, has | ong acknow edged
t hat many opinions that appellant is bound by the tax
consequences of what he actually did, which was a
donation of the property to the Tenple, and he nade a
charitabl e contribution.

He may not now enjoy the benefits of sone
ot her path he m ght have chosen to follow, but did not.
And that's conmm ssioner of the National Alfalfa
Dehydrating case is at 417 U. S. 134.

JUDGE BRAVHALL: [|'msorry, just the name?

MR. HUNTER: National Alfalfa Dehydrating.
(Interruption in the proceedi ngs)

MR. HUNTER. So appellant's attenpt to now

impute a sale transaction of this Ol ando property,
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whi ch never occurs to (inaudible) out to retroactive tax
pl anni ng.

And appel | ant donated the property in
Decenber 2012. He filed his tax return in the foll ow ng
year and attenpted to recast a transaction as a sale on
the sanme return that he reports the charitabl e deduction
is a sale as a transaction which we know did not occur.

W are here to judge what actually
occurred, not what appellant now contends may have
occurred, or the substantial equivalent to what may have
occurred.

So again, in summary, in this case you
can't have it both ways. Appellant decided to donate
his property to the Tenple. He nmade a charitable
contribution and is entitled to this deduction in the
anount of the fair market val ue of the property.

The Tenple confirnmed that he nade this
deduction and respondent allowed it. Appellant is not
entitled to claimthe | oss for the remainder of his tax
basis in the property. Thank you very nuch.

JUDGE BRAVHALL: GCkay. Any questions?
MR. THOWPSON: No questions here.
JUDGE BRAMHALL: No questions either?
MR CHO No.

JUDGE BRAMHALL: Ckay. Rebuttal?
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MR, BERNSLEY: Yes. So | disagree with just
about everything except that the tax consequences of the
transaction are the tax consequences of the transaction
that we agree wth.

| want to address several things. But
first of all, another thing that | disagree with is that
at least fromny point of view, the taxpayer has been
the only one that has been able to point to specific
| egal authority allowing the deduction's claimthat is
clearly in the briefs as well, but Section 170 for the
charitable contribution and the remai nder of the |oss
under 1001 and any other applicable statutes dealing
with the disposition of property resulting in a |oss.

It has been the FTB that has had to
contrive its argunent based on anbiguities in both a
single regulation where a statute does not say what the
regul ati on says, either directly or inplicitly.

So let ne deal with the exanple that
M. Hunter gave where he donated his $100 desk to a
charitabl e organi zati on, which had a fair market val ue
of $30, and he said that the $70 | oss was gone, and he
woul d not have a | oss for $70.

And | agree that he would not have a | oss
for $70, but the reason he would not be able to deduct a

| oss for $70 is that under Section 165, that would be a
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personal |oss, which is not allowed expressly by the
provi sions of the code, not because he donated the desk.
So while the result is correct, the
reasoning that is inplied is not correct. M. Hunter
al so said that the property here was --
JUDGE BRAMHALL: Can | interrupt for a second?
MR. BERNSLEY: Yeah. Absolutely.

JUDGE BRAVHALL: | just want to ask a
guesti on.

MR. BERNSLEY: Pl ease.

JUDCGE BRAMHALL: So if M. Hunter used that
desk --

MR. BERNSLEY: Right.

JUDGE BRAVHALL: In this office for business
pur poses.

MR. BERNSLEY: Right.

JUDGE BRAVHALL: Wbuld he be entitled to
deduct the difference according to --

MR BERNSLEY: If it was a -- | don't want to
get into all the nuances, but | think, arguably, if it
was actual business property that was di sposed of, and

it was given to a charitable contribution, there is a

provision and a form | forget what it is,
45-sonmething. | don't know.
When you sell, let's say you' ve
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depreci ated certain business property and now the fair

mar ket val ue, and you either abandon it, you throw it

away -- and it still has a remaining basis -- or you
sell it. There is a formby which you can deduct the
| oss.

And | think if instead of selling it, you
donated it, then |I think, yes, if it was business
property, you would be able to file on the sane form

JUDGE BRAMHALL: Ckay.

MR. BERNSLEY: And clai mthat business |oss.

JUDGE BRAVHALL: Ckay, because | think his
facts were a little different than your facts. | just
wanted to get the sanme facts out there. That's good.
Thank you.

MR, BERNSLEY: Sure. But clearly this case is
unusual , because you don't see that very frequently. |
don't renmenber a case where that actually happened
where -- | nean, | would imagine it has, but | haven't
seen one in ny practice where a busi ness had donat ed
their essentially |oss property where the basis exceeded
fair market val ue, because that has to be the -- the
basis has to exceed.

Because goi ng back to your exanple, if it
woul d have been a business property, if the desk would

have been used in business, the nost |likely scenario
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woul d be that that desk woul d have depreciated or
witten off.

So the net adjusted basis woul d have been
zero and you woul dn't have those facts. But if for sone

reason it was a nore expensive desk, and even after

depreci ation, the basis still exceeded whatever it is.
JUDGE BRAVHALL: GCkay. Good point.
MR. BERNSLEY: |'m confused now of which has

to be higher or which has to be lower. But if it was
essentially a |l oss on the donation, then, yeah, | think
you would be able to claimit the sane way on it,
whether it would be just a different formfor it.

But yes, it would just be unusual for
personal property |like that because of the depreciation.
But a charitable donation is a disposition. | think
clearly, arguably it's not a sale. But clearly under
the law it is a disposition.

| think another thing that m ght have
been problematic with Wthers -- and M. Hunter raised
it -- is that the taxpayer originally took a charitable
contribution for the full anpbunt of his basis. And |
don't think there's any argunent that under 170 or the
regul ati on under 170, you are limted to the fair market
val ue for the charitable deducti on.

So the Court faced a taxpayer who was

California Reporting, LLC
(510) 313-0610

28




© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

clearly claimng a deduction that wasn't all owed under
the regulation. And then the taxpayer cane back after
the fact and said, well, what about this?

| think when it cones up, when an issue
cones up as an afterthought, the Court is always --
well, | don't know al ways, but frequently a little
skeptical of where this argunment cane from

In this case, it was a claimfromthe
begi nning. And yes, there is no disagreenent that the
$950, 000 was under the anount received in cash, but
there was a tax benefit that the taxpayer got as a
result of the charitable contribution to the extent of
the fair market val ue.

So an accountant trying to prepare a
return saying, how do | put together both sides of this
transaction, both pieces of this loss on the tax return,
this is away he did it.

Now, if you go back and say, how would it
have been reported before the 1011, the basis
adjustments? |If there wasn't anything |ike that, |
t hi nk under those circunstances, you have the anopunt
realized in either zero or $10 or whatever in the ful
basis. And then the question cones: Wuld the taxpayer
be entitled to deductions totaling nore than the | oss?

And that may have been the tax shelter
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concern that congress had when enacted 1011B. | don't
know, | was very young in 1930-whatever, when all of
t hat was done.

But, | nean, there was clearly a | arge
tax shelter conponent as the potential as a result of
contributing appreciated property. But here we have a
|l oss. And the real question is: Does that loss really
di sappear? And under the code, it doesn't.

So | think the best thing I can do at
this point is to try to answer any of your questions or
any anal ytical issues or problens or things that you're
wrestling with because again, it's the unusual
ci rcunst ance.

JUDGE BRAMHALL: Ckay. Any questions?

MR, THOMPSON: | guess | do have a few
guestions. So let's change the base back and forth in
the briefing about whether this is a part sale or not.
| think | heard it stated in the briefing that it was
not a part sale, that it was a part sale, and that
doesn't matter either way.

So I'"'mwondering if you can clarify to ne
appellant's prospective on that? And | would like to
get FTB s prospective on that.

MR. BERNSLEY: Yeah, I'll try. |1'mnot sure

how much I"mactually going to clear it up, but I'll try
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to give you ny thoughts on the this. | think when we
tal k about part sale, okay, all of the cases regarding
part sale are really addressing a situation where the
consideration received is significant.

In other words, the taxpayer isn't really
maki ng a conpl ete donation of the property. He's
getting a substantial amount of consideration that
probably, in many cases, is comng close to if not
exceedi ng his basis.

So the anobunt that he's really
contributing is sonmething |l ess than the entire val ue of
the property. And again, you see this in nost cases
where you're dealing with a gain property.

Ckay. There's an inherent built-in gain,
and the taxpayer wants a certain anount of noney out of
the transaction, and so he nakes, essentially, a bargain
sale. And then the effect is how nmuch is really being
contributed versus how nmuch is really being sold. And
So you got these rules around part sale.

In this case, | don't know that the $10
is really significant. | think that it does justify if
sonebody wants to or analytically call it "a sale.”
There was a transacti on where sonme consi derati on was
recei ved; however, you know, let's face it, who really

cared about the $107?
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So, you know, I'mnot going to sit here
and try to nmake an argunent that no, no, no, this was a
sale, he really sold it for $10. You know, you have to
be realistic. And so that's why it is nuddy, but you
have to put it in the context of what the lawis really
trying to get at.

And again, it's usually alnost all these
situations are where the fair market value is greater
and the taxpayer is getting a certain anount of noney,
and then the rules have to deal with the allocation of
basis. And you have a gain or |oss and how nuch, what's
t he donated intent.

Because if you don't do that, you get
into these situations where the taxpayer is really not
maki ng a donation at all, and he's gotten his noney out,
and it's the governnent that's really making the
contribution by | oss taxes.

And the article that |I cited, it even
speaks to that issue.

MR. THOWPSON:. Ckay.

MR. BERNSLEY: So what do I think? | think
it'"s really a contribution. But there is a
transacti onal exchange conponent because there was
really some consideration received. So it's not if one

wanted to analyze this as a sale, it would not be a pure
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fiction.

MR, THOMPSON. Okay. Thank you. Now let's
hear fromthe Franchi se Tax Board.

MR. HUNTER: Thank you. If | may, could I
respond to Judge Bramhall question fromearlier? It
i nvol ved anot her factual scenario where | tried to
hi ghlight that | oss property is donated, and there's no
| oss realized when the charitable contributions
deductions was capped at their fair market val ue.

I nternal Revenue Code Section 170 and the
regul ati ons thereunder don't have a car val (phonetic)
for the property that's used in trade or business. And
if you are a corporate entity and the corporate entity
el ects to make a charitable contribution, they would be
in the sanme positions as the appell ant.

W have nothing in the record that shows
years and years of depreciation to even speak of. This
was a charitable donation, which is acknow edged by the
letter fromthe Tenple. And there's nothing nuddy here.
Also I'd Iike to point out that who made this charitable
donation? It was appellant through his revocable trust.

It's a grantor trust, which is a
di sregarded entity for federal incone tax purposes. And
it's disregarded such that the grantor is treated as the

owner of what the trust owns. He nade the donation, the
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i ndividual. He received a benefit fromthe charitable
contribution deduction. So let's -- if we can cap that.

Now, Judge Thonpson, initially we
accepted the position as our audit departnent | ooked at
t he consideration stated when the property was
transferred, and there's $10 stated as consi deration
recei ved for the property.

We all know that that really was done to
satisfy the Peppercorn Rul e because w t hout any
consi deration, you have to have that new transfer of
property in the chain of title; however, it's of no
consequence because the regul ation under Section 1001 --
it's 1.1001-E says that regulation really addresses
capital gain property.

Here we have a |oss situation. |t says
on a contribution that is on part sale or part gift, no
| oss shall be recognized. |It's of no consequence here.

Now, We're clear that we're dealing with
a charity contribution, that falls under Section 170,
which clearly states that under the reg. that charitable
contribution deductionis limted to the fair market
value of the property. So we are, as discussed during
t he prehearing conference and throughout this hearing,
we are at the sane pl ace.

Appel | ant received a charitable
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contribution in the amount of $950, 000.

MR, THOWMPSON: Can you say again -- did you
say 1.1001 Subdivision Eis not applicable even if it's
a part sal e?

MR. HUNTER: No. The REG it stated that
there -- no | oss should be recognized on a sale --
sorry. A contribution of a sale that's part sale and
part gift.

MR, THOWMPSON: So in your position, would that
be applicable here?

MR. HUNTER: Well, appellant's counsel
represented that this is not a sale or exchange. This
is a charitable contribution deduction. The question
was raised in the briefs, both scenari os were addressed.
So initially that was our position if this transaction
was seen as a part sale, part gift. W're past that.
This is a charitable contribution of the property. 170
of the rule.

MR, THOMPSON. (Ckay. So your view is not part
sale, part gift at this point?

MR. HUNTER. It's a contribution of real
property made to a religious organization that wote
back to the taxpayer that said, "Thank you very nuch."”
And that's where it ends.

MR, GEMM NGEN: Ckay. | think, if I may
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answer your question, Judge Thonmpson? Qur position is
that Section 1001-C fromthe code itself, which talks
about recognition of gain or |oss, which requires a sale
or exchange to occur in order to recognize a |loss. That
the intent of the parties here is that this is not a
sal e or exchange, but this is a donation event.

As counsel acknow edged earlier when he
mentioned and referred to this being a charitable
di sposition, he said, "Clearly, this is not a sale." He
al so acknowl edged that there was no anount received or
returned, and that is reflected also in the intent of
the party reflected by the Tenple's letter here,
acknow edgnent of only a charitabl e donation.

There's no specification or
acknow edgnent of any consideration paid or exchanged by
the Tenple for this property. And 1001 requires a sale
or exchange of property, which connotes the reciprocal
exchange of property.

And in this case, in order to have a
di sinterested charitabl e donation, one has to do that
wi t hout an expectation of receipt of anything. So this
being a charitable donation, when it's doing that
wi t hout the recei pt of anything, which takes us out of
t he 1001-C because there is no sale or exchange. There

IS no recei pt of the property.
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MR. THOMPSON. COkay. D d we get an affidavit
on this point? Didn't you submt an affidavit of
soneone saying that they thought the consideration was
given? Is that ny disposition?

MR. BERNSLEY: Yeah, the $10.

MR. THOMPSON:  Yeabh.

JUDGE BRAVHALL: | mght be able to help a
little bit here, and we discussed this in a prehearing
conference. The initial Franchise Tax Board position
was focused on the $10 stated consideration, which nmade
it a part gift, part sale. And the parties had agreed
that that was not an issue.

Now, whether that was part-sal e/part-gain
for some other reason, that's what we can tal k about,
but the original position was that based on that $10.

MR, THOWMPSON:. Well, yes, and then surely
before the hearing, we also got an affidavit stating

that the $10 was subnmitted. So that |led ne to wonder

that that's still the position? And | think --
JUDGE BRAVHALL: Well --
MR, THOMPSON:. Listen, | don't want to -- |'ve

heard the parties' perspectives on this.

JUDGE BRAMHALL: Ckay.

MR, BERNSLEY: If | may? And | think one of
the things -- and | did address this in the brief and it
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does relate to 1001-C, and that's why | said in nmy brief
what flips depending on whether you view this as a sale
or exchange or other transaction, is that if you have a
sal e or exchange under 1001-C, it is recogni zed unl ess
there is provision specifically disallowng it.

If it is not a sale or exchange, then it
is not allowable unless there is a specific provision
allowing it. And as | put in ny brief, in this case, it
doesn't really matter because under 165, as a busi ness
loss it is allowable, and that's why it nmatters whet her
it's a business |oss or a personal |oss, because a
personal |oss would not be deductible, whereas a
busi ness | oss is deducti bl e.

And there's a specific code section 165
t hat does all ow a deduction for business | osses.

MR. THOMPSON:. So anot her question if | mght,
M. Bramhal | ?

JUDGE BRAMHALL:  Sure.

MR, THOMPSON: So | understand your position

is that Wthers may have been wongly decided or as

di stinguishable. 1Is that a fair characterization?
MR. BERNSLEY: WMaybe. | think arguably under
Wthers, | nean, you can |look at it a couple different

ways because it was a property transaction, so it was

whether it's a transaction entered into for profit.
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Ckay?

So | osses and transactions entered into
for profit are deductible. So we normally think of
stock sales, for exanple, as a transaction entered into
for profit. So | suppose one could | ook at that and
say, well, it was a stock sale, so it was a transaction
entered into for profit; therefore, it would be deducted
under 165.

But then you could also | ook at that as
it wasn't part of the business; so you don't look at it
in the overall context, you look at it at the
transaction | evel.

And the donation of the stock was not
entered into for profit; therefore, this specific
transaction did not give rise to a | oss, a deductible
| oss. Wiereas, in this case, it was part of a business,
and it was a business decision. And so it was a
busi ness | oss as opposed to a transactional | oss.

So in a business context, you |look at the
busi ness. On a transactional |evel, you ook at a
transaction. And therefore, nmaybe the Judge was ri ght
in Wthers in saying that the taxpayers had a
nondeducti bl e | oss.

But there was no discussion in this

particular issue. So we don't know whether the Judge
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Was taking a shortcut, or whether the taxpayer never
really made the argunent that it shoul d have been
deducti bl e on this basis.

So there's a lot that you really can't
tell in Wthers except for what the Court does say is
that it wasn't all owed because the taxpayer did not
point to any provision of the |aw under which the | oss
woul d be recogni zed.

So, you know, it wasn't for any one of
t hese reasons. It wasn't for what the Franchise Tax
Board was saying here is that because you took it as a
charitable contribution, you don't have a busi ness |o0ss
here. The Judge didn't say that.

What he said was you didn't point to the
provision of the code that allows the loss. And so the
other thing problematic with Wthers where | do think
t he Judge was wong i s nmaking the distinction between --
what were the terns? Realized and sustai ned.

MR. THOMPSON:  Sust ai ned.

MR, BERNSLEY: Yeah. | think the Judge was
just out to lunch on that. There's no support. And no
case has ever cited Wthers for the propositions that
are being argued here.

MR, THOWMPSON: Well, let ne ask you about

that. Well, let's assune for the sake of the argunent,
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whether it was assunmed or whether it was
di stingui shable: Are there any revenue ruling,

regul ations, private letter rulings, tax court

deci sions, or authorities that follow the statutory path

that view that as to allow both deduction and the
charitabl e contribution?

MR. BERNSLEY: |'m not aware of any direct
authority one way or another on this particul ar issue.
| mean, if | could -- believe ne, | |ooked, and if it
was there, |I'd cited it. But there isn't anything on
the other side either. And, as you know, as tax
| awyers, you start with the code. | nean, that's --

MR THOWPSON: It nekes life interesting;
right?

MR. BERNSLEY: Yeah.

MR, THOMPSON: So | appreciate that. | want
to make sure that | give the Franchi se Tax Board al so a
chance.

MR, BERNSLEY: If | can just finish ny
t hought. And |I think one of the things that you guys
will get to think about is what nmakes the npbst sense
froma policy standpoint here?

| mean, what policy is going to be
advanced by saying if you donate business property that

has an inherent |oss, you get screwed.
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So if you want to do that, you better
think of a way to make it look like a sale, get the | oss
and then give the noney away. | nean, what tax policy
gets advanced by that? | nean, it's just nonsense.

And it wouldn't be deductible that way.
And there isn't any code section that specifically says,
you know, oops, this is just mechanically the way. It
falls out, sorry. But we don't have that either. It's
just now you've got to invent the policy that does that.
Wiy? Doesn't neke sense.

JUDCGE BRAVHALL: Ckay.

MR, THOMPSON: Thank you.

JUDGE BRAMHALL: You want to get FTB's
per spective?

MR. BERNSLEY: Yeah. It would be fair to hear
fromboth sides. There's just a |ot we' ve heard.

JUDGE BRAMHALL: Ckay.

MR THOWPSON: Did you |like to add to that?

MR. HUNTER: Sure. Fromrespondent's position
is that Wthers is still a good |low, controlling. And I
recall that there were a couple of exanples that the
t axpayers of Wthers offered to the Court and said what
we want is a taxpayer transferred stock to an enpl oyee
benefits plan, and there was a | oss or there was

sonething in the stock, and that taxpayer was able to
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recogni ze that | oss or was sustai ned.

But that was not a -- the Court nade it
clear, well, that was not a donation. That was not
reported as a charitable contribution. And again,
Wthers stands for: What's in your heart, taxpayer?
Are you donating this property with a good cause w thout
any expectation or consideration received on the back
end, or are you entering into a business deal ?

And in that case it was clear. The
t axpayers donated the property just like in this case.
Appel | ant donated the property. Again, as nentioned in
the briefs, taxpayer did not have to make a charitable
contribution of this property.

He coul d have sold the property on an
open market, despite the downturn of the econony,
despite anything else. It was his prerogative to sell
it, and he chose not to. And that's where we are. A
policy perspective --

MR GEMM NGEN:. Can | address it?

MR, HUNTER. Well, just if I can. A policy
which is also -- | want to say codified, but confirnmed
in case law is a taxpayer is bound by their reporting
position. And we have cases where taxpayers make
m stakes on their tax returns all the tinme. But you

cannot go back in tinme and change the formof the
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transacti on.

You can also -- sorry. A taxpayer also
cannot receive the benefit of taking inconsistent and
unreconci | abl e positions on the sane tax return
i nvolving the sane property. Those are nuch stronger
policies that nust be adhered to. And again, this case
is turning on the law, not policy.

MR CGEMM NGEN: And I'd also like to address
the policy that the purpose of charitable contribution
is in part to ensure that the property goes to intent of
t he beneficiary and goes to a potential use that
benefits the charity.

Otentinmes, especially with a | ocation
li ke here in Los Angeles, it mght be very difficult to
obtain property nearby a tenple or nearby a school that
could use that property and to require a taxpayer to
sell the property, you mght not get that property back
to be put to use in the proximate | ocation for it's
i nt ended use.

And the benefit that arises is that the
taxpayer is able to claiman appraised fair market val ue
anount. And we're not disputing the fair market val ue
anount today in this case. But the fair market val ue
t hat was provided here by the appraisal is $950, 000.
Taxpayer got a benefit of a $950, 000 charitable
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donati on.

The Tenple actually ultimately sold the
property for $650,000. And so by allow ng the donation
to occur in a uniformnmanner across the country,
oftentinmes a building can be donated near the |ocation,
next to the adjoining |ocation of the intended
beneficiary, and it's not put on the open market
required to be sold, which could have been done to
obtain the loss. It wasn't.

And so the tradeoff between obtaining a
busi ness |l oss by selling the property, as opposed to
being able to be used as a charitable contribution and
ensure that the property is available for the intended
beneficiary is that the person is able to obtain the
fair market val ue donation anobunt supported by an
apprai sal, which may or nmay not ultimately be the anount
that the property was even sold for, but it represents a
fair market value at the tinme of donation.

But it also ensures that the property, at
times, can be used by the intended beneficiary. But
once it's sold in the open market to obtain the |oss,
it's forever loss to the organi zation that could have
used it.

JUDGE BRAVHALL: Al right. | just want to

know that part of the factual statenent you nade is not
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in the record. So --

MR, BERNSLEY: And | don't know that |
necessarily agree or accept sonething that assune policy
considerations there. | do want to address one thing
that. And | think I nentioned it in ny brief as well is
that during the recession, this property becane vacant
and it was costing H nden a | ot of noney to, you know,
keep it safe and keep the air conditioning on and keep
vandal s out and then, you know, all those things.

And with certain property, particularly
busi ness property, you can abandon the property and
realize and recognize a | oss for abandoning the
property. You can't abandon real estate. You can't. |
nmean, because your nane is on title and until it goes to
sonmeone else, it's yours. So if sonething happens
there, they're knocking on your door. So you can't
abandon real property.

So we had to convey it to sonmebody if he
wanted to get it out of his nane, and we all know what
was going on during the recession. if you wanted to
sell sonething, it could take, you know, a long tine and
a lot of the investigations.

And, you know, for business property,
you' ve got the environnmental stuff that you have to go

through, and it's a nightmare. And |I'm not saying that
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M. H nden wasn't generous and didn't have a donative
intent at all because clearly this was a busi ness
deci sion too. He wanted to get out of this property.
And so he had a business notivation as well as a

phi |l ant hropic notivation to transfer this.

And so | -- you know, to say it's not
busi ness related, | think it's generally --
JUDGE BRAVHALL: Ckay. Any other questions?
MR, THOWPSON: |'m good. Thank you.

JUDGE BRAVHALL: Are you good?

MR CHO  Yes.

JUDGE BRAMHALL: W need to wap up. W' ve
ki nd of run our course. 1'll give each a final mnute
for a closing statenent, if you |ike?

MR. BERNSLEY: He go first, | go last?

JUDGE BRAVHALL: You go first. Last --

(I'ndicating M. Hunter)
MR. BERNSLEY: Oh, | get a rebuttal. Ckay.

So you've heard everything, and | think the thing that's

nost inportant is that statutorily there are two
sections that allow, collectively, a deduction for the
entire realized loss. 170 for the charitable
contribution and 1001 in the disposition rules and
Section 165 primarily, where the 1001 is conputati onal

on the | osses actually allowed under 165.
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So under those two sections the entire
realized loss is recogni zable for tax purposes. The
code is really unanmbi guous when it cones to this, and
you really have to get into this m ndset of what happens
in the normal personal |oss space to really find the
confusi on here.

But under the code, both parts of the
| oss are allowable. And there are good policy reasons
for that being the case here as well. So we ask you to

find in the taxpayer's favor and if you want to nake the

$10 adjustnment. | nean, obviously that nakes sense.
JUDGE BRAMHALL: Ckay. Thank you.

M. Hunter?
MR. HUNTER: Thank you. W believe -- I'm

sorry. Respondent's position is that this case is a
sinple one. Appellant made a charitabl e donation of the
property. Appellant took the tinme to obtain a fair
mar ket val ue apprai sal of the property. He reported the
fair market value as the anmpbunt of charitabl e donation,
whi ch was acknow edged by the Tenple and this deduction
was properly allowed by respondent.

When a taxpayer has an asset of property,
and despite whatever may be going on in the
ci rcunstances, the taxpayer decides to di spose of the

property, the taxpayers has a decision to nmake. There's
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a fork in the road.

And, in this case, appellant took
charitable contribution street, and he has to take it
all the way to the end. There is no doubling back to go
on the other side of the fork and then al so receive a
| oss on a phantom sal e or exchange of the property,
whi ch did not occur, which appellant now concedes did
not occur for the remainder of the basis of the
property.

Wiile this is an interesting academ c
di scussion, we all know that deductions under the code
are a matter of legislative grace. And there is no | aw,
statute, nor the code, which allows appellant to take
the tax-reporting position that he did. The remaining
loss in the $1.3 million was properly disallowed. Thank
you.

JUDGE BRAMHALL: Thank you.

MR. BERNSLEY: So back to ne? Respondent
keeps saying there is no law, and | keep telling him
exactly what law we're citing. | think you get that.
There's no |l aw that says there's a for in the road.
There's no | aw that says you have to choose one, you
can't have bot h.

| think there is a |ongstandi ng precept

that you can't double down and get nore than the total
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realized | oss; although even that's not statutory.
think that's -- so | don't know. | could be wong
t here.

But in the event, the taxpayer is not
trying to do that here. W're only trying to deduct the
realized | oss, not sonething in excess of the realized
loss. | think if you did the straight statutory
conputation without this hypothetical realization with
$950, 000, you would end up with a loss that was greater
than the actual realized loss. W're not trying to do
t hat .

And |"mnot trying to argue that we
shoul d be able to do that. So there's no there no fork
inthe law. The thing you'll notice in the 1001 REG
and again this was in the brief, that it is the only
sentence that gives any credence, whatsoever, to the
FTB's argunent where that regul ati on speaks of a | oss
not bei ng al | owabl e.

Every exanpl e given foll ow ng that
regul ation is a personal transaction where the | oss
woul d not be all owabl e under 165. So 1001 is not a | oss
di sal | omance section. It has to be referring to another
section of the code, nanely and nost specifically 165,
and while the regulation is correct wwth respect to all

of its exanples and under a personal contribution
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per specti ve.

And | don't think -- although |I can't say
this for sure fromnenory, the gifts that the code is
tal ki ng about or the regulation is referring to, |
think, are personal gifts. |It's not even tal king about
a charitable contribution.

So there's really no statutory or even
regul atory authority for the Franchise Tax Board's
position. It's really just based on this |ongstanding
result of personal transactions not a business
transacti on.

JUDGE BRAMHALL: Thank you. Any | ast
guesti ons?

MR. CHO. None here.

MR. THOMPSON: |'m good. Thank you.

JUDGE BRAVHALL: GCkay. Then I'mgoing to
close the record in this appeal and conclude this
hearing. The case is submtted for decision on
March 20t h, 2019.

M. Bernsley, M. Hunter, thank you.
Panel will discuss your presentations and the
docunent ati on, and we have the files. W wll issue a
witten subm ssion. Qur intention is to submt that
wi thin a hundred days, and we're closed and adj ourned.

Thank you.
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MR. BERNSLEY: Thank you
MR. GEMM NGEN:. Thank you.
MR. HUNTER: Thank you.

(Proceedi ngs adjourned at 11:15 a.m)
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HEARI NG REPORTER S CERTI FI CATI ON

* % k% k% % *

I, Mranda L. Perez, a Hearing Reporter in and for
the State of California, do hereby certify:

That the foregoing transcript of proceedi ngs was
t aken before nme at the tine and place herein set forth;
that any witnesses in the foregoi ng proceedi ngs, prior
to testifying, were duly sworn; that a record of the
proceedi ngs was nmade by ne using nmachi ne short hand,
whi ch was thereafter transcribed under ny direction;
that the foregoing transcript is a true record of the
testi nony given.

| further certify that | amin now way interested
in the outcone of said action.

| have hereunto subscribed nmy nanme this 28th day of

March, 2019.
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