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Los Angeles, California; Friday, February 22, 2019

8:00 a.m

ADM NI STRATI VE LAW JUDGE ANGEJA: Good nor ni ng,
everybody. W' re now on the record at the Ofice of Tax
Appeal s where we're hearing the appeal for California Wod
Recycling, Case |.D. 18011893. W're in Los Angeles,
California. The date is Friday, February 22nd, and it is
8: 00 o' cl ock.

| amJeff Angeja. |I'mthe |ead adm nistrative
judge for this hearing. M co-panelist are Doug Branhal
and Li nda Cheng.

Appel l ants coul d you pl ease identify yourself for
t he record?

MR FIER JimFier, representative.

MR CAMARILLO Bill Camarillo, CEO

ADM NI STRATI VE LAW JUDGE ANGEJA: Al right. And
tax and Fee?

M5. HE: Mengjun He.

MR CLAREMON: Scott C arenon.

M5. RENATI: Lisa Renati

ADM NI STRATI VE LAW JUDGE ANGEJA: And Ms. Renati,
t he position you have?

M5. RENATI: Hearing representative is ny.

ADM NI STRATI VE LAW JUDGE ANGEJA: Is it PTS3
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or --

M5. RENATI: No. |I'ma Supervising Tax Auditor
Thr ee.

ADM NI STRATI VE LAW JUDGE ANGEJA: | renenber ny
first set of conferences. | didn't wite that sort of
informati on down, and | had to call back and get it. It
was enbarrassing. And now | nmake sure | get it out of the
gate. Ckay.

And the parties have agreed that the issue is
whet her Appel |l ant has established that its use of certain
equi pnent and di esel fuel qualifies for the partia
farm ng exenption pursuant to Revenue and Taxati on Code
Sections 6356.5 and 6357. 1.

And during out prehearing conference each party
had known exhibit and agreed that there were no objections
to those exhibits. So we've marked them and distri buted
t hem Appel lant's Exhibit 1, which has been provided.
That's the power point. And CDTFA' s Exhibit A that was
attached to the DNR, which is the |lease. And w thout
objection I'll admt those into evidence.

(Appellant's Exhibit 1 was received

in evidence by the Admi nistrative Law Judge.)

(Departnent's Exhibit A was received

in evidence by the Admi nistrative Law Judge.)

ADM NI STRATI VE LAW JUDGE ANGEJA: And we' ve got
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one witness today, M. Camarillo. [I'll swear you in a
nonent as an overview. As | explained in the prehearing
conference, we'll have m nutes for Appellant's
presentation. CDTFA was allowed 15-m nutes as well.
There's a 5-mnute rebuttal .

I"mthinking it would better if we hold our
guestions until the end. They m ght be answered in the
exchange, and |I'msure we've got questions. | explained
off the record, we're swearing in M. Camarill o because
his testinony is evidence. None of the other individuals
are witnesses. They're nmaking argunents. So we will not
be swearing themin.

Wth that, let's get started. M. Camarill o,
this will be your opportunity -- | presune you want M.
Camarillo to go first?

MR. FIER Yeah. W wanted to give sone
background on t he conpany and the operations.

ADM NI STRATI VE LAW JUDGE ANGEJA: So |'l1l swear
himin, and it'll be your turn to go. So please stand and

rai se your right hand.

Bl LL CANMARI LLO,

produced as a witness by and on behalf of hinself and
havi ng been first duly sworn by the Hearing O ficer, was

exam ned and testified as foll ows:
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ADM NI STRATI VE LAW JUDGE ANGEJA: Thank you

Ckay. Wen you're ready pl ease begin.

OPENI NG STATEMENT

MR. FIER So again, we believe that the
operations that California Wod Recycling, Inc., or
Agrom n, the DBA, qualify for the partial exenption for
farm ng equi prent and diesel use in farmng activities.
And so before we start getting into nore of the detail,
the regulation, and the law | wanted M. Camarillo to
descri be the operations and gi ve sone background, which
think will help in how we feel the |aw should apply in
t heir operations.

ADM NI STRATI VE LAW JUDGE ANGEJA: Ckay.

MR. CAMARI LLGO  Thank you. And does everybody
have the power point? W're going to be referencing that
ri ght now

ADM NI STRATI VE LAW JUDGE ANGEJA:  Yes.

MR. CAMARI LLO Ckay. So everybody here is
definitely experts at tax |law, especially with regard to
sales tax. | amnot. |'man expert in climte change
solutions for the State of California, that has mandated
back in 2006, that we reduce greenhouse gas em ssions and
be a | eader in the world.

As part of that, the governor of California,
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Brown who recently retired, had created five pillars that
were going to reduce greenhouse gas em ssions. Two of the
maj or pillars inpact this business nodel. One was waste
di version and the other was healthy soil initiatives for
agriculture that is managed by the California Departnent
of Food and Ag.

Wast e diversion required between now and the year
2025 is to divert 75 percent of all organic waste from
landfills, which is estinmated to be upwards of 13 million
tons of organic waste generated annually from urban
centers that have to be diverted fromlandfills to reduce
nmet hane em ssions fromthe landfills, which is a
greenhouse gas that is 80 tinmes nore potent than CQO2.

Al'l greenhouse gases is neasured in CO2, whether
it's an energy source, a transportation fuel, a
fertilizer, or waste diversion. The strategy that is in
front of you today was created in collaboration with
Li roneira Conpany initially. W now have several of these
agricultural collaborations throughout the State of
California to hel p manage this massive anount of green
material, which is yard waste, food waste, wood waste that
has to be transforned into a soil nutrient for
agriculture.

There is not enough urban center |andscapes and

bags that could consune this massive anmpbunt of organic
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material. It has to go back to agriculture. And it has

to go back in a matter that is safe for human health and

safety. Al things have to be nmade so that they can pass
food safety requirenents because agriculture is producing
food for human consunpti on.

So the coll aboration that we created was to
devel op these on-farm conposting operations, which on-farm
conposting operations have been going on for centuries.
Farmers have been conposting their own agricultural waste
products like dairy manure and agricultural waste, chicken
manure for centuries; and reusing the material back on the
farmto create a healthier soil that uses |less water, |ess
chem cal fertilizers, |ess pesticides, and | ess herbi ci des
whi ch are all greenhouse gas emtters.

So in our collaboration, we were able to cone up
with a solution that took the urban centers.

MR FIER \Wat page? I|'msorry. W didn't
| abel the page nunbers.

MR, CAMARILLO W didn't, and |I'm kind of not
goi ng through the pages until we get to the pictures.

ADM NI STRATI VE LAW JUDGE ANGEJA: Qur exhibit
that we distributed is Bates stanped. Your hard copy, if
you printed it out as you sent to us and you don't have
our hard copy it won't be Bates stanped. But | think it

shoul d be okay. |It's 14 pages?

10
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MR FIER  Yes.

ADM NI STRATI VE LAW JUDGE ANGEJA: It's not too
| ong.

MR CAMARILLO So the collaboration is nmeant to
serve the community surrounding the farm The waste
haul er who is the collection conpany that serves the
cities and the counties within the area. This exanple is
in Ventura County.

The Linmoneira Conpany is a very |large worl dw de
avocado and | enmon grower. Probably Sunkist the | argest
| emon grower and Cal avo, avocados' |argest grower. And
then Agromin is the science side of howto transformthis
mat erial back into a healthy plant nutrient, mneral and
organic fertilizer to be applied back to the farm

So initially, we started out with a | ocation that
iswithin the farmitself. So there's a page that shows
you the actual plant on the farm And the waste
collection trucks deliver the material to the farm where
the material is cleaned of all of its contam nants, things
that are not organic; inorganic materials like plastic and
gl ass and netal and things that don't belong on the farm
and renoved fromthe property.

The material is then ground into small particle
size so it can conpost faster. And then it is particle

sized again after it goes through the conposting process

11
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and applied to the farm So in there I kind of did stage
one, which is what the grinding process |ooks |like 'cause
we're getting big trees, and branches and grass. It all
has to be honbgenized. And then we run it over with a
conpost machi ne.

We have to do what we call a pathogen kil
process neaning we have to kill all fecal chloroform
sal nonella, e-coli, listeria, any pathogen that coul d be
soi |l -born and cause problens |like we recently had with the
romai ne | ettuce scare -- issue. W also have to kill weed
seeds, pest, like Asian Ctrus Psyllid that's attacking
the citrus industry and Shot Hol e Borers which are
attacki ng avocado trees. And that all gets taken pl ace
t hrough this conposting process.

After it goes through that cycle, which takes
about 28 days, we load the material up and deliver it
t hroughout the ranch where it then gets applied through
the fields with a spreading vehicle that | ooks simlar to
this one. And then | showed you a picture before the
material was actually applied to the farm and a picture
after the material was applied to the farm

So because the governor established a healthy
soils initiative as part of the greenhouse gas em ssions
climate bills, the requirenment of agriculture to reduce

t heir greenhouse gas emi ssions is through inproving the

12
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soil health of their properties. Typically, farmers wll
just farmthe property, over farmit, and then it's going
to require nore water, nore chem cals, nore pesticides and
her bi ci des, rather than to introduce organic matter into
the soil.

And just as a fact, in Mdther Nature, if the soi
as 4 percent organic matter, it can began to replace its
own top soil. It takes 3,000 years to build 6 inches of
topsoil. So we're doing it nmechanically by putting the
organi cs back in the soil so that the farmperforns better
and uses | ess resources.

Those two waste diversion to agriculture were
establi shed so as they nandated by law with penalties to
every jurisdiction, which is $10,000 a day if they don't
do it. There was a pathway to nove it fromlandfills over
to the farms. This function taking place on the farmin
connection with Agromn and the farm ng conpany, we
believe qualifies.

Because if the farner were to do it thensel ves,
they would qualify. And because they didn't have the
experience, they are a farmng conpany, they didn't have
t he experience of the transformati on and of the soi
science. W partnered together on the farmto do this to
serve the community surroundi ng, to support the mandates

by the assenbly bill to reduce greenhouse gas.

13
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Now, we've done these throughout the state with
ot her big farm ng conpani es, Bow es Farm ng Conpany, Dol es
Farm ng Conpany. | nean, these are gigantic farm ng
conpani es. Sone of themyou m ght recognize by their
brands that are out there. Corto Aive up in Lodi,
California that nmakes olive oil. And a lot of vineyards
like Gallo up in the Livingston area.

They can consune the material that the urbanites
are generating to reduce greenhouse gas em ssi ons.
Therefore, the transformation process has to be conpl eted
to neet state mandates for human, health, and safety
before it can be applied. And that's why we believe the
whol e process should qualify as an agricultural practice.

Thank you.

ADM NI STRATI VE LAW JUDGE ANGEJA: Thank you.

MR FIER  So just kind of continuing as Bill
mentioned in his presentation. In the Hearing Oficer's
deci sion, the Hearing Oficer wote, "At conference, the
Departnent conceded farmers qualified persons for purposes
of Section 6356.5 in Regulation 1533.1. Since the farners
are in the business of producing and harvesting
agricultural products for human consunption, and that if
the farmers rather than California Wod Recycling had
purchased the equi pnment at issue and processed the green

waste into usabl e conpost to use on their |ands, the

14
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farmers woul d have qualified for both partial exenptions
at issue."

So fromour perspective, why wouldn't California
Whod Recycling qualify? Because it's being subcontracted
out? That doesn't nake any sense to use. |If you | ook at
the pictures again, all the operations related to
receiving the material to ultimately, either noving it to
a location on the farmto be applied or being applied
t hensel ves, all takes place on the farm

They are only licensed to perform agricultural
activities on the farmand material can only be applied on
agricultural land. That's their only option. So they're
integrated with the farm ng process. And if you | ook at
the regul ation, which we thing were neant to pronote the
farmng industry -- the agricultural industry, the terns
that are used as far as a person assisting a qualified
person; soil preparation services, cultivation of |and.

They're all very general ternms. And they
reference 07 in the SIC Manual as far as the types of
activities that can qualify for those types of services,
general services. And it not only tal ks about soi
preparation, but it tal ks about crop preparation services,
farm | abor and nmanagenent, farm nmanagenent services,
| andscape, counseling, and pl anni ng.

| mean, | think we fall under a nunber of

15
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categories here because we're so integrated into what the
farmer is doing. So that's primarily our argunent as far
as how we think we qualify. The other thing is, when you
| ook at the staff's interpretation of the regulation, it
seens, again, very narrow. But when you | ook at the
regul ation itself, it seens a | ot of broader.

In the regulation it tal ks about what types of
activity wouldn't qualify aside fromsoil preparation and
cultivation of the land. It talks about a person who
provi des adm nistrative managerial or marketing services
or activities. That's so far renoved fromwhat we're
doing. It seens |like the regulation was saying if you're
i nvol ve some way in what the farnmer is doing physically,
whether it's digging a shovel.

O in our case, we have the material. W
delivered it on to the land itself. That would have to be
assisting the farner. How could it not be? How can it
not be involved with soil preparation if the material is
t here being produced on the farm and bei ng noved to
| ocations on the farmto be applied either by the taxpayer
or by the farner thensel ves.

Isn"t that assisting a qualified person? So
that's our position at this point.

ADM NI STRATI VE LAW JUDGE ANGEJA: Ckay. Thank

you. CDTFA?

16
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M5. HE: One second. Thank you.

OPENI NG STATEMENT

M5. HE: So this appeal involves the issue of
whet her Appel | ant has established that its purchases of
certain equi pnent and diesel fuel qualifies for the
partial exenption as provided by the Revenue and Taxati on
Code Sections 6356.5 and 6357.1. The record shows that
Appel | ant has not.

As you know, California inposes sales tax on the
retailer's retail sales in this state of tangi bl e personal
property, we'll call it TPP, measure the retailer's gross
recei pts unnecessarily is specifically exenpt or excluded
fromtaxation by statute.

A taxpayer's ability of proving entitlenent to
any exenption or exclusion nust provide sonme credible
evidence of that entitlement. Simlarly, a taxpayer who
clainms a refund bears the burden of establishing its
entitlenment for refund.

As relevant here for the first exception, Revenue
and Taxation Code Section 6356.5, partially exenpts from
the sales and use tax the sale and storage use or the
consunpti on of farm equi pnent and m ssionary and the parts
t hereof, purchase for use by qualified person to be used

primarily in producing and harvesting agricultural

17
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products.

So basically there's three requirenments. You
have to have a qualified person and you have to have farm
equi pnent and m ssionary or the parts thereof. And then
those TPP' s have to be used primarily in producing and
harvesting agricul tural products.

On the first requirenent, a qualified person,
that's defined under statute and the regul ation section
6356.5 and 1533.1. In the sinplest terns, a qualified
person and those sections basically is either one, a
farmer engaged in a line of business as described in major
groups 01 and 02 of the SIC Manual .

I n other words, those describe a person engaged
in agricultural production for crops or |ivestock and
ani mal specialties. Then you have another group that
could be qualified person. It's a person who is not a
farmer, but who is enployed by a farnmer who engaged on a
contract with fee-basis to performagricultural services
described in major group 07, also of the SIC Manual, that
use farm equi pnment mssionary in assisting a farnmer.

Since Appellant is not a farnmer, for Appellant to
be a qualified person under this stature and regul ati on,
he has to be enployed by a farmer or engaged on a contract
under fee-basis to performagricultural services described

in major group 07 that uses farm equi pnment m ssionary in

18
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assisting a farner.

Appel | ant contends that it is a person that
assist the farnmer in soil preparation services and ngjor
group 07. That's Industry Goup 0711, soil preparation
services. Let's |look at the -- what the SI C Manual says
on this.

So SIC Code 0711, that's the only soil category
and the Industry Goup 071. Provides the follow ng:
| ndustry Group 071, now quoting, "Soil preparation
services inproves establishnents primarily engaged in | and
br eaki ng, plow ng, application of fertilizer, seed bed
preparation, and other services for inproving the soil for
crop planting.

"This include chem cal treatnent of soil for
crops, fertilizer application for crops, |inme spreading
for crops, plow ng, seed bed preparation, weed control
crop before planting,” end quote. So that's all that's
said on the SIC Manual G oup 07.

Here Appellant is a wholesaler and retail er of
the soil products nmulch and conpost for use in
agriculture, |andscaping, and home gardeni ng. Appell ant
manuf actures these products fromgreen grass and pl ant
materials it receives fromwaste di sposal conpanies.

Applicant's contract with the farnmers are

actually, as you can see fromthe Departnment’'s Exhibit A,

19
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there are actually |and | ease agreenents, were that
Appel | ant | eased a snmall portion of the farmer's lands to
recei ve and process green waste in the exchange Appell ant
pay the farners rental paynents in cash.

That is a percentage paid to the Appellant by the
wast e di sposal conmpanies. And in kind, that's the mulch
and conpost produced by Appellant on the farmer's | and.

So if we look at the contracts -- we have two of themin
Exhibit A The contracts do not require Appellant to do

t he actual spreading of the nmulch. And none of the TPP at
i ssue was used in spreading of the mul ch.

I n other words, Appellant was essentially a
supplier of nulch to the farmer, and Appellant is not
enpl oyed by farner or engaged in a contract or fee-basis
to performagricultural services as described by major
group 07 -- Industry Goup 071 as was required by the
sal es and use tax | aw

The Appellant | eased a portion of the farner's
land to make mulch is no different than if had nul ch
el sewhere and then sold the mulch to the farnmers, and then
delivered to the farmng location. |In either case, since
Appel lant is not spreading the mulch, it's not engaged in
this specific soil preparation activities as described in
t he manual SIC Code

Wi | e Appel | ant asserts that sone portions of

20
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these contracts with farnmers, Appellant estimtes |ess
than 50 percent, required Appellant to spread nul ch that
it produces onto the farmer's land. Appellant has not

provi ded copies of any such contracts. And all the

contracts we have in the Exhibit A And again, Exhibit A

does not require Appellant to spread the nul ch.
Therefore, Appellant is not a qualified person
and the sales and use tax |law for the exenption. As |

said before, the exenption actually has three conponents.

Besi des requirenents of a qualified person, the exenption

al so requires the TPP at issue to be farm equi pnent and
m ssionary and parts thereof, and then to be used
primarily in producing and harvesting agricultural

products.

Appel | ant has not provided sufficient information

for the Departnent to determ ne whether any of the

equi pnent qualifies under use primarily for producing or
harvesting agricultural products. Specifically, the
Departnent notes that schedul es of purchases, which

Appel Il ant included with additional briefing, which

Appel | ant al | eges addi ti onal exenption which include many

trucks and ot her vehicles.
As the Departnent noted in the DNR, to qualify

for the exenption vehicles nust be exclusively used to

produce and harvest agricultural products. And then there
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are other requirenents which is vehicles. Cenerally
vehicles of the existing designis primarily for the
transportation of persons or property on a highway, is
excl uded frombeing a farm ng equi pnent and m ssi onary.

So is the vehicle that operates on a highway for nore than
one mle.

So the trucks listing in Appellant's exhibits
appear to be the kind nunber one, was designed primarily
for the transportation of persons and property on a
hi ghway, and we assune was al so used to transport people
or property on highways; and then for a total distance of
greater than one nile.

So even if Appellant were a qualifying person,
quite some of the TTP's listed on schedule, especially the
trucks and other vehicles, still did not qualify as farm
equi pnent or missionary. So it still would not be
qualified for the partial exenption. And again for
vehi cl es, they have to be 100 percent listed in farmng
activities as was stated in the DNR

And we al so note -- as the DNR noted, Appell ant
estimated that about 20 percent of the conpost generated
fromits operation was sold to other retailers or
whol esalers. So it was very possible trucks were used in
transporting those to the end consuner or whol esal er or

retail ers.

22
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Furthernore, the record only contains again, two
| and | ease agreenents for -- one is for the Newhal |l Farm
and the other one is for the Linoneira Farm which was
based, | guess still is, in Santa Paula. However, when
you | ook again at the equi pnent schedul es attached to
Appel lant's additional briefing, we assune that's the
| at est docunent they're relying on for the exenption.

Those schedules only listed four itens for use at
the Newhall [ocation and two itens for use at the Santa
Paul a | ocation. Those are the only two farmlocations for
whi ch we have contracts. There are 10 itens for Oxnard
| ocation, which appears to be Appellant's business
address. So we don't know if there's another farmthere
for which they were also partner with the farnmers and
doing farmng operation, or if it's atotally different
oper ati on.

If the other itens that are not listed with them
any |location use. So regardless how this panel thinks of
t he operation on the two farnms on which we have contracts,
there's no information for us to evaluate the other itens'
eligibility for the exenpti on because we don't know what
exactly used for, where, and for what kind of purpose.

So Appel lant has failed, basically, to establish
any of these three requirenents have been net for any of

the equi pnent at issue. Simlarly with regard to parti al
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exenption for diesel fuel, Revenue and Taxation Code
Section 6357.1 provides that the gross receipts fromthe
sal e of and the storage use or other consunption in this
state of diesel fuel used in farmng activities are
partially exenpt fromtax.

Regul ation 1553.2 defines farmng activities as a
trade or business involving the cultivation of [and or the
rai sing or harvesting of any agricultural or horticultural
commodity that may be legally sold or offered for sale to
ot hers.

By here again, Appellant is a seller of the soi
products of nulch and conpost supplying and used in
farm ng activities, |andscaping and honme gardening. And
it's not inof itself -- it's not engaged in farmng
activities. In sum based on the evidence presented,
Appel | ant has not established that either of the clai m of
exenptions applies in this case.

And Ms. Lisa Renati, also fromthe Departnent,
wi Il next address the issue of how the Departnent actually
examne the claimfor refunds itself. Thank you.

M5. RENATI: In order for the Departnent to
identify the different itenms, we would | ook at the
i nvoices to confirmthat sales tax was charged, or that
tax was approved and paid to the State. W would want to

| ook at invoice to identify the taxable neasure itens to
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make sure that there's no other supply itens on the
i nvoi ce, which would not be a part of the equi pnent cost.

We want to ook at the itens rebuilt -- the
rebuilt itenms that could be | abor charge, or it could be a
purchase of a conpletely brand new or rebuilt engine. W
woul d al so need to find out what each itens are.

Hopeful Iy, the Appellant could help us to say what these
itenms are and what they are used for.

We can also -- as nentioned before -- we need to
know the | ocation of the itemso that we can nmake a
determ nation of where it's used and what it's used for.
As for the vehicles, as | point out again, there's a Ford
Ranger. There's a N ssan pickup truck. These are
typically not used -- not eligible for the exenption.

And there are other very large trucks that appear
to be the ones that would be used for transportation,
perhaps, to other -- their whol esale custoners or their
taxabl e custoners. So we need to nmake sure they neet the
100 percent use. And that would be what we woul d need
just to verify the anounts, and then conme up with if the
equi pnent met the definitions.

| think we nmentioned before about 60 days tota
to do that, pursuant to making sure the invoices are
present. Once we get the information we could probably do

that fairly quickly in 60 days to make sure that
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information is there; especially if the taxpayer has the
DW information regarding the special plates that are
i ssued by DW or special equipnment or off-highway use.
They have those.

ADM NI STRATI VE LAW JUDGE ANGEJA: Whuld you lik
to a nake a rebuttal .

MR FIER  Yes.

CLOSI NG STATEMENT

MR FIER So as far as the docunentation, al

e

of

that is available. W're nore than happy to provide that

and to coordinate with staff on that. So that's not an

i ssue. | think the issue is what was said with it sounds

great in theory, but again, in the Hearing Oficer's
report, that the report said, "If the farnmer perforned
t hese activities, then the farner would qualify."

So because California Wod Recycling is
performng the activity they don't qualify. It doesn't
make any sense. |It's the sane activity. As a matter of
fact, the activity is occurring solely on the farm So
you | ook at the definition for -- or in the regulation
about a person that assist a qualified person.

It says a person that assist a qualified person
nmust provide physical aid or assistance in the actua

produci ng and harvesting of agricultural products owned

| f
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the qualified person, and not nerely provide aid in an
adm ni strative, managerial, or marketing activities.

Well, | think if all the equipnent that we're
tal ki ng about and the diesel fuel that we're tal king about
are used in the activities that are pictured on our
presentation, then howis that not assisting in -- in the
produci ng and harvesting of an agricultural product? That
doesn't make any sense to argue that. It absolutely is
assi sting.

And if you |l ook at the definition under diesel,
it says, farmng activities neans a trade or business
involving -- involving the cultivation of |and or the
rai sing or harvesting of any agricultural or horticultural
commodity that nmay be legally sold to or offered for sale
to others.

Well, we're tal king about a | enon farmhere. And
we're hel ping that farner produce the | enon crop through
our processing of this material into a mneral that is
applied to the farm And we either deliver it to a spot
on the farmwhere it's going to be applied by the farner,
or we apply it ourselves. And | think you nentioned that
we don't do that. Well, we do that in certain cases. But
that's not where a majority of the diesel or the equi pnent
i s used.

It's the whole operation, and it's mainly in the

27

California Reporting, LLC
(510) 313-0610




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

sorting and the breaking down of the nmaterial and getting
it into another material, an agricultural mneral at sone
point. So again, | don't understand what they're saying
when -- if you look at the activities that are perforned
on the farm it's 100 percent related to ultimtely
produci ng that crop. So how can it not neet the
definitions in the regul ati on?

MR CAMARILLO I'd like to address the | eases,
the, vehicle, the transferring of funds to the farmas it
relates to the climate change bill, which established the
cap and trade fund. Through the cap and trade fund the
CDTFA has been issuing large grants to agricultural to use
this type of material.

Agricultural initself and its practices today
woul d not use organic matter. They would still be using
chemcals if they weren't financially incentivized. The
farmer would not go through this practice if there wasn't
a financial gain through the process.

At the time that these projects were established,
in order to get through local jurisdiction permtting, we
had to have sonme sort of vehicle in place that allowed the
transfer of funds to the farnmer through the tipping fees
to encourage themto allowthis practice to take place on
the farm

The other part of the | ease was in order to get
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the permts to do on-farmagriculture, it's required that
none of the material can leave the farm The vehicles
that are on the farm have to have over-the-road |icenses
because the farmng land is all not contiguous. It's

al nost 3, 000 acres of land with highways in between them

So as the trucks go fromthe conpost center to
the other parts of the farm they have to travel on roads
which require licensing through the DW. So all the
equi pnent that you see pictured, including the trucks, are
dedicated to the farmprojects. These facilities consune
nore than 85 percent of all the material that our conpany
recei ves today.

We do have about a 15 percent volune of materia
that goes to | andscape, retail. And all of that is
manuf actured and all taxes are paid, including -- we
collect sales tax and remt all those sales tax on those
sales. So the larger portion of everything we got is done
t hrough these agricul tural prograns.

ADM NI STRATI VE LAW JUDGE ANGEJA: Can | stop you
real quick? The sales tax, you're saying you're
collecting is on the 15 percent?

MR CAMARI LLO Correct.

ADM NI STRATI VE LAW JUDGE ANGEJA: Not on the part
that stays on the farnf

MR. CAMARI LLO  No, because we receive a tipping
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fee, which is a service fee fromthe waste conpanies. W

share in that wwth the grower so they're financially

incentivized to engage this practice on the farm Because

inreality they prefer not to do it. They would just

use -- continue to use chemcals. It's easier. |It's
faster. It's nore predictable than using organic matter.
Soit's --

MR FIER And | wanted to add al so, | think
Ms. Renati said special DW permts. The test is the

property -- the equipnent be used primarily in the

qualified activity, but it doesn't have to be 100 percent.

M5. RENATI: For vehicles it's 100 percent.

MR FIER Well, again, if --

ADM NI STRATI VE LAW JUDGE ANGEJA: | think you're

tal ki ng di esel exenption

M5. RENATI: | was tal king the exenption per the

equi pnent .
MR CLAREMON: Cenerally for vehicles they have

to be -- if they're the type of vehicle that's intended

for use on highways, they have to be exclusively farm and

agricul tural operating.
ADM NI STRATI VE LAW JUDGE ANGEJA: Ckay. W'l
| ook at it.
MR FIER That's fine. | just said it may not

have that permt. Because as Bill said, it has to cross
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public road, but that's because the farm and is not
contiguous. But they would have that special permt.
don't know.

ADM NI STRATI VE LAW JUDGE ANGEJA: Ckay. So
t hat concl ude your rebuttal ?

MR FIER  Yes.

does

ADM NI STRATI VE LAW JUDGE ANGEJA: | have a
suggestion. It occurred to ne. W just quantified a
dollar figure. 1It's not going to help, but if we knew the

type of equipnent, if we knew the use of that equi pne
where it was | ocated, and the purchase price, that wo
all ow us to deci de which equi pnment qualifies or not,
dependi ng on what concl usion we reach. Yeah?

ADM NI STRATI VE LAW JUDGE BRAMHALL: | rather
work that out, and if they have di sputes over those t

to come back to us with their dispute.

nt,

ul d

t hey

hi ngs

ADM NI STRATI VE LAW JUDGE ANGEJA:  Yeah. |'mjust

trying to think. Does that information exist? M
thinking is this. [If we get that wthin 60, 90, or
otherwi se, we are then to come up with a cl ean deci si
what ever that decision is, instead of having to bifur
and keep things open. It was just a suggestion.
MR FIER W can provide that information,
ADM NI STRATI VE LAW JUDGE ANGEJA: That woul d

be -- if we get that information and front | oaded --

on;

cate

yes.
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ot her words, whatever conclusion we reach would be that
applied to the list of what that equi pment is and how it
was used.

ADM NI STRATI VE LAW JUDGE BRAMHALL: Yeah. |
don't think we have enough evidence in front of us to nmake
t hat decision. Personally, | don't. Judge Cheng?

ADM NI STRATI VE LAW JUDGE ANGEJA: All right.

ADM NI STRATI VE LAW JUDGE CHENG Wl |, the
parties would have to agree on that list, right, so they
can either conpile the Iist together or separately. O if
it's easier, to provide all the invoices and highlighting
the ones that they are claimng qualify. And if CDTFA
agrees, or pick off the ones they don't agree --

ADM NI STRATI VE LAW JUDGE ANGEJA: Yeah. | think
it would be nore hel pful than just giving us a nunber.

ADM NI STRATI VE LAW JUDGE CHENG.  Sure. Sure.
Either this way or highlighting the invoices, but we're
not there yet.

ADM NI STRATI VE LAW JUDGE ANGEJA: Yeah. kay.
Questions?

ADM NI STRATI VE LAW JUDGE BRAMHALL: Just one
question first. You reference the fact that you'd only
seen two | eases, but | thought there was a stipul ation
that those two | eases were representative of all the other

activity that they undertook. |Is that -- did | msread
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t hat stipul ation?

M5. HE: They nentioned the -- the taxpayer did
mention that those two contracts are representative of the
ki nd of contracts they have with the farnmers. But what |
was saying is based on schedul e of equi pnent they provided
in the additional briefing.

ADM NI STRATI VE LAW JUDGE BRAVHALL: Ckay. So
that goes to the equi pnent issue, not the qualified
activity issue?

M5. HE: Yeah. \Wether they are qualified
person. And actually on that if I may, | want to clarify
sonet hi ng about the qualified person.

ADM NI STRATI VE LAW JUDGE BRAVHALL: Well, let ne
finish ny questions first. Okay. You indicated that in
addition to soil preparation, you thought that there were
some other 07 Major Groups SIC Code activities that
covered this?

MR FIER That it could fall under.

ADM NI STRATI VE LAW JUDGE ANGEJA:  Yes.

MR FIER  Yes.

ADM NI STRATI VE LAW JUDGE ANGEJA: Could you --
was trying to wite, but | didn't get the others that you
referred to. | only had 071 based on what | | ooked at,
but you referenced sone others.

MR FIER Well, if | look at this, 0721 tal ks
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about crop planting and protection. | think that could
possibly fall under that. There's also | andscape and
horticulture services under 078 -- 0781, Landscape

Counsel ing and Pl anning, which I think we could fall under
as well.

MR. CAMARILLO Yeah, they're all pretty broad as
far as managenent services.

MR FIER Yeah. I'msorry. 076 Farm Labor and
Managenent Servi ces.

ADM NI STRATI VE LAW JUDGE BRAVHALL: Ckay. |I'l
| ook at those. Thank you. A nmajor dispute seens to be
whet her staging this produced product at various |ocations
around the farmis distinguishable and | ess significant
than actually spreading it on a plant. And I'd like to
understand your basis for thinking that's different.

M5. HE: Staging --

ADM NI STRATI VE LAW JUDGE BRAVHALL: And I'd |ike
for you to explain why, if you think it's the sane.

M5. HE: (Okay. Sorry about that. So staging as
we understood is basically to haul the conpost generated
fromthe recycling operation to a |location that the farner
desired for |ater spreading.

So when you -- again, for Appellant to be a
qualified person since it's not a farnmer, it has to be

engaged in SIC Code 07 Agricultural Services. So when you
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| ook at the list of services covered by Major Goup 07,
there's nothing that says about staging.

You basically have to be directly involved with
the soil preparation itself or sonething else that's
nore -- several steps closer to the actual agricultural
part of the operation. Staging is just like | said, it's
like if a Home Depot sells a farnmer conpost, and Hone
Depot has a contractor to dunp the whole thing on the
farm and, that's staging, basically, because it's not
delivering to the door, but deliver to the |ocation. But
they don't --

ADM NI STRATI VE LAW JUDGE BRAMHALL: Well, there
woul d be a lot of other things that make that not qualify.
kay. GCkay. | see your point.

M5. HE: Yeah, but the staging part. O course,
Hone Depot is not a good conparison here, but the work
itself. Just dunping the same thing at the | ocation
cl oser to where the conpost will be spread -- actually
spread qualifies. But staging is not nmentioned in this
G oup 07 and all the other SIC Code.

ADM NI STRATI VE LAW JUDGE BRAMHALL: Well, 071
does say, "Or other services." It doesn't just say --

M5. HE: Yeah. Qher services as we understand
when you | ook at the list before that, it has to be

simlar in nature or in the scope. There's other ones
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listed.

ADM NI STRATI VE LAW JUDGE BRAVHALL: Ckay. Al
right.

MR. CLAREMON:. W think when it says other
services, it's followng kind of the | ead of what is
listed services, which is services that are directly tied
to the soil itself.

ADM NI STRATI VE LAW JUDGE BRAVHALL: Ckay. |I'l
gi ve you an opportunity to reply to that question.

MR. CAMARILLGO | think the issue around
interpretation of the words froma group of people that
are not agricultural experts is the challenge. 1In 25
years | face this challenge everywhere | go because the
laws in place today do not neet the changi ng environnent
of what AB32 is doing to industries in all categories;
wast e industry, transportation, and energy, and
agriculture.

And a bill was passed AB585, because mul ch and
soi | amendnments or conpost were not qualified as a
fertilizer. So, thereof, we were supposed to charge
farmers sales tax on the delivery of this material to the
farmfor food production. Well, try and get the farnmer to
pay the sales tax. They're not going to pay it. And by
statute they don't pay sales tax on crop production.

So we had to | obby back to the legislation to
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change the | aw to add AB585, which is an organic input
material law now that's in place, of which the CDFA is
responsible for. So now all of our products get

regi stered under this bill, which nmakes an organi c input
material, which qualifies as a fertilizer mneral to get
t hrough the tax issue and other issues around it.

This challenge is the sane. So if a farmer were
to performthis service for thenselves, they would
qualify. Because it's being driven by AB32 which started
in 2006, they lack the expertise of the process of
converting and transformng the material.

The word recycling is not a good word. To
recycle is to sort and ship. To transformis to produce.
We produce an organic nutrient for agricultura
consunption. And the production of that material has to
be transfornmed, delivered, and applied in order for the
farmto be able to be productive.

So because the words that are old in the | aw
don't specifically call that out, therefore, we're
di squalified. The word "other service" is a broad term
| mean, you could fit lots of things under other service,
including the entire transformation process before you
deliver and apply the materi al .

So I think where we are at today is we're

assisting the farner to use this material on the farmto
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neet the new healthy law -- the healthy soils law. At the
sanme tinme, we're helping the conmunities that are mandated
to do this, and if they don't, they're going to be
penal i zed $10, 000 a day.

So Jacqui Irwin -- Assenbl yman Jacqui Irwn
devel oped another bill, AB1045 to make all the departnents
work together; the water board, the air board, the CDFA,
t he waste board, and the BCE, which is now the CDTFA
Because they need to get the laws aligned to support the
novenent of these climte change bills, which do not seem
to be going away.

They survived the |ast governor. They're going
to survive this one. It seens |ike we're going to
continue to have this changi ng environnent that's not

flexible at all to neet the new requirenents.

MR FIER So I'd like to add. I'm-- |I'mnot
sure as you asked M. Branhall, what the basis was for
the -- their definition or interpretation. Staging, |

don't know where that comes from That's sonebody's
i ndi vidual interpretation of what's being done here.
That's not in the regulation or the | aw

The law -- the regular says, "A person that
assist a qualified person nmust provide physical aid or
assi stance in the actual producing and harvesting of

agricul tural products.”

38

California Reporting, LLC
(510) 313-0610




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Physi cal aid or assistance. Again, that's very
broad. It doesn't tal k about just staging or that -- if
we're providing the material on the land itself, howis
that not assisting the -- the farner? That neets the
definition. It seens |like the staff is taking it a step
further and comng up with a definition that doesn't exist
anywhere, other than in their personal interpretation

I f you ook at for diesel, it says, "Farmng
activities nmean, a trade or business involving the
cultivation of land."

Well, our material is involved in the cultivation
of land, pretty clearly. And we go back to if the farner
did this, it wuld qualify for the exenption. So it all
seens to go full circle back to they're on the farm
They're producing this material that's used on the farm

So therefore, the taxpayer has to be assisting or
involved in the cultivation of land or soil preparation,
what ever you want to call it. The whole point is to grow
this crop, and the client is involved in assisting the
farmer in grow ng that crop

ADM NI STRATI VE LAW JUDGE BRAVHALL: Ckay. Thank
you.

ADM NI STRATI VE LAW JUDGE CHENG Yes. So | agree
that staging is kind of a vague term Explain to us what

was actually done. Was it just delivery of the nulch onto
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the land? Is it nore, like, delivery rather than --

MR FIER Well, when you say delivery, to ne
delivery is, all right. | ordered a pizza, and they
deliver it. This is different. They're on the farm and
itself. You ve seen the picture. They're right in the
m ddl e of the farm and, and they're producing the nmateri al
that's going to go on that land. And so it's got to be
spread along to each acre, each parcel

So they take that material and nove it around to
all the different |ocations the farner requested it to be
applied. And sonetinmes Cal Wod Recycling did apply the
material. Oher tinmes the farmer woul d take the materi al
that's left at that particular |ocation, again, on the
land right in the mddle of the |enon trees, and then use
their equipnent to apply it.

ADM NI STRATI VE LAW JUDGE CHENG  Ckay. So what
if a manufacturer of fertilizer or pesticide brought the
product onto the land? Wuld they be qualified in
assisting the farner and their equi prent shoul d be exenpt?

ADM NI STRATI VE LAW JUDGE ANGEJA: O even saying
mul ch.

ADM NI STRATI VE LAW JUDGE CHENG O nul ch.

ADM NI STRATI VE LAW JUDGE ANGEJA: Wth the exact
same product created off-site by soneone el se?

ADM NI STRATI VE LAW JUDCE CHENG Let ne ask ny
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guesti on.

ADM NI STRATI VE LAW JUDGE ANGEJA: | didn't want
to get into chemcal fertilizer

ADM NI STRATI VE LAW JUDGE CHENG Wl l, | don't
want to tal k about those. So what about a fertilizer
manuf acturer that brings it onto the land for the farmer?
Wbul d their equi prent be qualified?

MR FIER Well, | think there are two different
types of operations. All right. You' re talking about a
chem cal fertilizer conpany, which I think is the way --
this was kind of witten to say, well, we're not going to
qualify that because that's nore manufacturing. That's
done off-site. That's not done on-site here.

That's not using the green waste, the natural

material that the client is using. It's a chem ca
fertilizer. Okay. So | nean, | can't get into whether or
not that would qualify. | don't know. |I'mnot trying to

say if it didn't qualify that helps, or if it did, it
would help us. It's just a different set of
ci rcunst ances.

|"mjust looking at within the regul ati on, what
it says as far as us being involved in the cultivation of
| and or assisting a farnmer. That's how -- if | just drop
off something -- in your situation, if I'm making

sonmet hing and just dropping it off at the farner's
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| ocation -- | don't know where it mght be dropped off --
| don't know how that would qualify if it's any kind of
item

Then | could argue anything that's delivered
there could be a qualified activity, but that's not what
we're arguing here. W're arguing within the regul ations
definitions. Are we assisting, or are we involved in a
busi ness that involves the cultivation of |and?

ADM NI STRATI VE LAW JUDGE CHENG Well, then let's
go back to M. Angeja' s question. Wat if it was another
mul ch producer not done on the farner's |and? Farnmer
purchases it online and then it's delivered on the
farmer's land. Wuld they qualify?

MR. CAMARILLO No. That is not an on-farm
activity. This is an on-farmactivity.

MR FIER And they're only licensed to do. For
selling purposes, they're only licensed for agricultural
pur poses not for manufacturing purposes.

ADM NI STRATI VE LAW JUDGE CHENG  So just a
manuf acturer woul dn't be qualified as a person assisting?

MR FIER  Just |ike any manufacturer woul dn't be
qual i fi ed just because they're manufacturing.

MR. CAMARILLO And the farmer is not paying for
the material. They're being paid to consune the materi al

It's an on-farmactivity. No manufacture -- chem ca
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manuf acture is going to deliver fertilizer to a farnmer and
pay himto take it. That's just never going to happen.

The only way that we're getting agriculture to
participate in climate change is to financially
incentivize them which the rate payer -- your trash bill
which we're required to divert, is paying to close the
| oop on the material all the way back to the farm That
doesn't happen in anywhere el se, in other business or any
ot her industry.

ADM NI STRATI VE LAW JUDGE CHENG. So the
Departnent, does that nake a difference in your m nd where
they're just not a manufacturer providing a delivery
service? They're actually on the land using the land to
produce the nul ch.

MR. CLAREMON. No. | don't -- yeah, | don't --
it's a difference, but not a difference wthout a
distinction. They're on the land, but they' re |leasing the
land. And they're on a small portion of the | and where
they are producing this. So we don't see it naking a
| egal distinction here.

ADM NI STRATI VE LAW JUDGE ANGEJA: \Wen ny
col | eague had his questions, there was a point you wanted
to make. We finished the questions, but you wanted to
make a point.

M5. HE: Oh, yes. Thank you. | appreciate that.
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So | think Appellant kept on saying the reg -- our reg
only said adm nistrative, managerial services were not
qualified. Any time you have a physical aid or

assi stance, that would qualify. But when you | ook at the
reg, the reg does not say anything other than

adm ni strative or managerial services, okay, or any

physi cal aid or assistance is okay.

But the reg goes further to say what is a
qual i fi ed person assisting a qualified person. You have
to be engaged in Major Goup 07 in those services. SO
regardl ess what you do, whether you're doing it on-site or
off-site, the service you provide to the farnmer has to be
agricultural service that can be under Major G oup 07.

So it's not about physical, whether there's
physical aid or not. Like Judge Cheng' s hypo about
anot her operation sending the sanme to the taxpayer -- to
the farnmer, that's exactly the sane thing, what they did,
the service to the farnmer. Al is -- that's provided is
t he tangi bl e personal property part, the nulch.

So there's no additional service provided to the
farmer whether you do it on-site or off-site. And al so
for the operation -- for the agricultural recycling
operation here, you can actually get a permt to do it
el sewhere. You don't have to do it on the farner's |and.

O course different requirenent apply to each different
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| ocati on.

You don't have to -- the | aw doesn't say you have
to do it on the farner's land. You can do it el sewhere.

Thank you so nuch

MR FIER 1I'm-- let's see. |I'mnot sure about
the last point, it could be done sonewhere else. W're
just dealing with where they do it now So we're not --
|"mnot sure if we're addressing that. |'mnot sure on
the point on that. Then | wasn't sure. Are you saying
there's no physical aid or assistance that's required to
qualify for -- I was a little bit confused. Can you
clarify that?

MR. CLAREMON:. We're just saying that sentence is
like alimtation, but it's in the context of the
definition itself. Okay. So the definitionis hereis
sonmeone who is assisting the farmer, and then in that
sense is it can't go too far. It can't be managerial. It
can't be an attorney. It can't be in a back office, but
you have to read that within the context of the definition
itself.

ADM NI STRATI VE LAW JUDGE ANGEJA: Let ne stop you
guys, please. It'Il be our job to figure out what the reg
says and what it neans.

MR CLAREMON: |'m sorry.

ADM NI STRATI VE LAW JUDGE ANGEJA: W' |l all be
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| ooking at the sanme spot trying to figure it out. It's
not lost on nme, your comrent that this is a roomfull of
attorneys trying to figure out what it neans when you're
actually out there doing it every day. | can appreciate
that distinction.

ADM NI STRATI VE LAW JUDGE BRAVHALL: | can too.

ADM NI STRATI VE LAW JUDGE ANGEJA: | don't have
any questions. You guys have asked what | had on ny |ist.

And we'll figure out what type of an order and what it

will look like, but we will be keeping this record open
for -- we'll pick a period of tine that's going to be open
to extension if the parties need that as well, depending

on what our order |ooks |like when it cones out.

So we will conclude the hearing today, but not
close the record. And I think that'll do.

Go ahead, a question?

MR FIER So again, we'll coordinate with staff
as far as quantifying what we think are the refunds?

ADM NI STRATI VE LAW JUDGE ANGEJA: It would help
to get started. I1'mnot going to be able to issue this
order today. It'll come out next week, but we've got to
think about it. But don't let our slight delay of getting
that order out stop you guys fromquantifying -- ny
understanding is, in order to get at a nunber, you're

going to have to be | ooking at the type of equipnent, the
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use, the location, the purchase price.

That | egwork has to happen because whatever we
decide is going to have to apply to what your answers is.
"' m being really vague, aren't |1? Watever decision we
come up with has to be applied to each piece of equi pnent.
So sooner that gets started, the sooner you guys can reach
a resol ution.

We' || have an order that's sonehow intelligently
encapsul ates that. So it'll be 60 days fromtoday's date
when that goes out. So do it even though you haven't
recei ved our order yet.

ADM NI STRATI VE LAW JUDGE CHENG  You can start
pul I'i ng invoi ces.

MR, CLAREMON: | think we would prefer to see the
order to see what's in front of us.

ADM NI STRATI VE LAW JUDGE ANGEJA: Yeah

MR, CLAREMON:. We're at this point we haven't
done this yet, because nornmally we wouldn't.

ADM NI STRATI VE LAW JUDGE ANGEJA: Hi ndsi ght
20/ 20, | woul d have had this happen before we had the
heari ng.

ADM NI STRATI VE LAW JUDGE BRAVHALL: It is kind of
hard to have a half a hearing, but we we're too close to
the hearing. W wanted to get through this part.

MR FIER We'Ill quantity. Yeah.
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ADM NI STRATI VE LAW JUDGE ANGEJA: Al right.

Wth that, we'll close it. Thank you for excell ent
argunents and attendi ng on this Friday.
And we'll close it.

(Proceedi ngs adjourned at 8:57 a.m)
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