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Los Angel es, California;, Wdnesday, April 24, 2019

1: 02 P.m

ADM NI STRATI VE LAW JUDGE DANG. On the record.

Good afternoon, everyone. W' re opening the
record in the appeal of Treasure Box, Inc., before the
O fice of Tax Appeals. The Case No. is 18011941. This
hearing is being convened in Los Angel es on
April 24th, 2019. The time is 1:02 p.m

Today's case is being heard and deci ded equal ly
by a panel of three judges. M nanme is Nguyen Dang. |'I|
be acting as the | ead judge today for purposes of
conducting this hearing, although, all three of us, as I
said, will be coequal decision nmakers in this appeal. On
the panel with ne today is Judge M chael Geary, as well as
Judge Kenneth Gast.

WIl the parties at this tine please introduce
t hensel ves for the record, and pl ease spell your | ast
nanme. And include any titles that you would like for the
record. Beginning with the Appellant, please.

MR MCGNNIS: Patrick McGnnis. The |ast nane
is spelled Mc, capital Gi-n-n-i-s. |1'mthe attorney for
the petitioners or the appellants.

MR MOUSA: Osama Mousa. The last nanme -- the

first nane is Os-a-ma. The last nane is M o-u-s-a.
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MRS. MOUSA: Carnen Mousa. The last nane is
M o- u-s- a.

ADM NI STRATI VE LAW JUDGE DANG  Thank you
CDTFA?

M5. BERG N. Panela Bergin, B-e-r-g-i-n. 1'm
representing the departnent.

M5. RENATI: Lisa Renati, R-e-n-a-t-i.

M5. WLSON. | amKim WI son.

ADM NI STRATI VE LAW JUDGE DANG  Thank you. At
this time I'd like to go over the issues in this appeal
just to nmake sure everyone is on the sane page in that
regard.

The issues | have today, which we've discussed at
t he prehearing conference, is whether the tax penalty, and

interest associated with the neasures for unreported

t axabl e sal es should be abated -- or should be deleted --
|"msorry -- because appellant relied on erroneous advi se
from CDTFA.

The second issue | have is whether appellant has
establ i shed that adjustnents are warranted to the neasure
for unreported ex-tax purchases subject to use tax.

And | believe at the prehearing conference
M. MGnnis stated that only the purchases from Youa Jifh
are in dispute?

MR MCANNIS: That's correct, Your Honor
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ADM NI STRATI VE LAW JUDGE DANG  There's no
di spute as to the consunmabl e supplies?

MR MCGA NNIS:  No. No.

ADM NI STRATI VE LAW JUDGE DANG  Ckay. Thank you
And whet her the ammesty interest penalty shoul d be abated
due to reasonabl e cause?

MR MCG NNIS: Yes, sir.

ADM NI STRATI VE LAW JUDGE DANG  And in that
respect, you said you brought today the request?

MR MCGANNIS: Can | approach?

ADM NI STRATI VE LAW JUDGE DANG  Yes, please

(Paperwork was presented to the Judges.)

Thank you. Do you have a copy for respondent?

MR MCGNNIS: No, I'msorry. | think I do, yes.

M5. WLSON: It was sent to us. Caudia sent it
to us.

ADM NI STRATI VE LAW JUDGE DANG  You have the
unsi gned ver si on?

M5. WLSON. W have the unsigned version, that
is correct.

MR MCGNNIS: It's an unsigned version, but here
it is.

M5. BERGA N Is there a signed version sonmewhere?
As long as you have -- that's fine.

ADM NI STRATI VE LAW JUDGE DANG Ckay. We have a




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

copy. W can give you a copy follow ng this.

M5. BERG N Ckay.

ADM NI STRATI VE LAWJUDGE DANG [|'d like to note
that in the decision and recommendation, | believe that
CDTFA had proceeded to abate the ammesty interest penalty.

M5. BERG N: Not the ammesty interest penalty. |
believe it was negligence penalty and the -- was it the
amesty penalty?

M5. RENATI: The ammesty interest penalty, not
t he negligence.

M5. BERG N: Not the negligence. Sorry. |
switched it.

ADM NI STRATI VE LAW JUDGE DANG | believe at the
prehearing conference you had agreed to abate the
negl i gence penalty. But in the decision and
recommendation it recommended that the amesty interest
penalty woul d be abated if the witten statenment were
provi ded.

M5. BERA N | think the decision stated that it
woul d be consi dered.

ADM NI STRATI VE LAWJUDGE DANG It would be
consi der ed?

M5. BERGN. Yes. W don't object to this, and
"1l address that in my presentation. But we don't object

to this.
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ADM NI STRATI VE LAWJUDGE DANG Is this still an
i ssue?

M5. BERAN | would like to briefly touch on it,
if that's okay, in ny presentation.

ADM NI STRATI VE LAW JUDGE DANG  Sure.

M5. BERAN. |I'mnot going to go into it too
much, but | would like to state the | aw of what of the
amesty interest penalty is and howit's applied, just for
t he record.

ADM NI STRATI VE LAW JUDGE DANG  Ckay. And
M. MGnnis, are there any issues with the issue
statements as |'ve read then?

MR MCGNNIS: No, there isn't, Your Honor.

ADM NI STRATI VE LAW JUDGE DANG  Ckay. And CDTFA,
as far as the issues, do they sound correct to you?

M5. BERGA N:.  Yes.

ADM NI STRATI VE LAW JUDGE DANG  Ckay. Thank you.

At the prehearing conference, parties stated that
that they would be submtting as evidence the exhibits
that were previously attached to their briefs, as well as
addi ti onal subm ssions follow ng the prehearing
conference. W sent that to you in a PDF electronic file.

M. MG nnis, have you received that file and
have had a chance to review it?

MR MCANNIS: Yes. |1've had a chance to review
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it. | have a copy here.
ADM NI STRATI VE LAW JUDGE DANG  Ckay. G eat.

MR MCGNNIS: And they're all acceptable.

ADM NI STRATI VE LAW JUDGE DANG  Ckay. Thank you.

And Ms. Bergin, regarding the electronic file and

your intended subm ssions, does that | ook accurate to you?

M5. BERGA N. Yes. Thank you.

ADM NI STRATI VE LAW JUDGE DANG  Ckay. Thank you.

And are there any objections by the parties to admtting
this evidence in this file into the record today?
MR MCANNIS: No.

M5. BERG N:  No objection.

ADM NI STRATI VE LAW JUDGE DANG  Ckay. Thank you.

Wth that being said, this file to the extent that there

is evidence contained within, is admtted into the record.

(Electronic Exhibit File was received
in evidence by the Admi nistrative Law Judge.)
ADM NI STRATI VE LAW JUDGE DANG As we di scussed

at the prehearing conference, we begin today with

appel l ant' s presentation, your opening statenment. You'l]l

have 10 m nutes, M. McGnnis, if you would |ike to begin.

OPENI NG STATEMENT

MR MCGNNIS: | would like to stage the stage in

this for the Court. This is a case where nost taxpayers

10
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ask for the understanding of the court. This is alnobst a
case of a perfect stormof either m stakes,
m sunder st andi ngs, and outright nal evol ent conduct.

We start out -- the Treasure Box has arcade
ganmes. They do what any normal taxpayer would do. They
call their CPA, and ask, "Wat should we do?" The CPA
says call the Board of Equalization, which they do. And
based on the answer, any attorney woul d have known that
they had to file sales tax returns. And they knew t hat
t he answer was not in context or it was not understood
properly.

| already know what happened. They said, "Do we
have to pay it if we've already paid at retail ?"

| said, "No, but you have to file a sales tax
return to claimcredit for it." And the CPA should have
known that. And so they go around, and they don't. And
the CPA gives them no advice on what records to keep. W
go fast forward and an audit starts. And they don't have
t he records because they were disposed of.

And the report is issued in |late 2010. They're
in the mddle of reconstructing records. And the police
cone around, and they seize everything that they have:

Al'l their noney; all their books and records; all their
conputers; all their backups. Everything was taken away.

And to make matters worse, they went around to everybody

11
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who are their business contacts and said they were --
accused them of noney |aundering for Islamc terrorist.

Now, you know how that woul d have gone over with
people after 911. So essentially, they came up and they
were shut down. And they couldn't -- the police would not
gi ve them access to any of their records until roughly
2016. The crimnal case, whatever it was, was di sm ssed
for failure to properly prosecute by Roger D anond, who is
their crimnal |awyer.

In 2017 they got their records back, and they
were in a shanbles. Al the conputers were inoperable.
Al'l the backup data was unreadable. The information was
corrupted. And yes, we could have ordered the -- we could
have tried to reconstruct the records, but they had no
noney. They were essentially -- everything was taken from
t hem

And that was the essence of the request for
abat enent of the ammesty interest penalty. And the reason
they really couldn't is because they couldn't even get the
police to let themlook at their records. As far as the
mai n issue here is the purchases from Youa Jifh. Those
were all handled by M. Musa. And there was a | ot of
back and forth, as what you woul d expect, and what they
ended up with is what we submtted.

They had purchases of $65,000. As far as what

12
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happened with the depreciation, Ms. Musa wll tell you

what happened was M. Goetsch cane to their office and

| ooked at the machines in their warehouse and said, "Oh,

we should claimdepreciation.” And so he put it on there.
| called himand said, "Gve ne the back up on

all your files. Wat was the PNLs? Gve nme the tria

bal ances, and give nme what -- the detail on that

depreciation.” | don't have the file.

ADM NI STRATI VE LAW JUDGE CGEARY: Are you
testifying?

MR MCGNNIS: |'msunmarizing.

ADM NI STRATI VE LAW JUDGE GEARY: M. MG nnis,
can | interrupt you for a second? Are you testifying?

MR MCGNNIS: No. I'mnot trying to testify.
' mjust summari zi ng.

ADM NI STRATI VE LAW JUDGE CGEARY: Are you
summari zi ng evi dence? Because you just told ne sonething
that you did. Is M. Musa going to testify to that?

MR MCGNNIS: | don't --

ADM NI STRATI VE LAW JUDGE GEARY: You said that
you called the accountant and did sone things.

MR MCGNNIS: Yeah. I'mtrying to represent
them | tried to call him

ADM NI STRATI VE LAW JUDGE GEARY: Okay. So if

you're not going to testify to a fact |like that, you

13
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probably shouldn't make a reference to it. W're
trying to -- you should be outlining the evidence is what
' m sayi ng.

MR MCGNNIS: (Okay. So the taxpayers wll

testify regardi ng what was purchased from Youa Jifh, and

state that it was $65,000. And that conpletes ny opening

st at enent .
ADM NI STRATI VE LAW JUDGE DANG  Thank you
Ms. Bergin, if you' re ready, you may have 10
m nutes for your opening statenent.
M5. BERGA N. W can wai ve our opening and go
straight to testinony, if that's okay.
ADM NI STRATI VE LAW JUDGE DANG  Ckay. Sure
M. Musa, | believe you' re testifying first?
MR MOUSA:  Yes.
ADM NI STRATI VE LAW JUDGE DANG  Ckay. Well, we

need to place you under oath because our rules require

that we can only accept testinony under oath. Do you have

any objection to be placed under oath?
MR MOUSA: No.
ADM NI STRATI VE LAW JUDGE DANG  Ckay. Pl ease
stand and rai se your right hand.
111
111
111

14
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OSANVA MOUSA,

produced as a witness by and on behalf of hinself, and
havi ng been first duly sworn by the Adm nistrative Law

Judge, was exam ned and testified as foll ows:

THE W TNESS: Yes.

ADM NI STRATI VE LAW JUDGE DANG  Thank you. You
may be seat ed.

M. MG nnis, whenever you' re ready you nay

begi n.

DI RECT EXAM NATI ON

BY MR MCGA NNI S:
Q Could you state your nane for the record?

A GCsama Mousa.

Q Okay. Could you tell the court what was Treasure

Box in 2001 and in 2007? What did you buy? What did you

sell? Wat did you do?

A W start buying machines locally from-- okay.

To under stand our business to nmake it foundation, there's

two types of arcade. There is arcade place |like Chuck E

Cheese. You go there. There's nmachines, and there's

different type of arcade. W call it route arcade. Wich

when you go to Kmart or restaurants, you find these

machi nes.

15
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So we were the other side, nunber two, which we

have machines in different locations, we call it. So we

base machines in these restaurants. So when | start, |

i ntroduced by sonebody who have machines. At that tine |

was | ooking for business to do. And he told ne that it's

a good business. It bringing noney and easy. So | bought

sone of these nachi nes.
W start with two machines, and then | start
buyi ng sonme nachi nes fromeither manufactures at that

time. There's two nmanufactures in California called

Mssion Trails, and there is NAMCO. After that, we start

buyi ng machi nes, like, could be 20 machines in different

| ocations, sonetine five nmachines. And all these, npbst of

them are either video ganes or crane toy. W call it

crane, which is grab the toy.

M ssion Trail, the conmpany be sold. It used to

be in Anaheim It sold to a conpany in New York called

t he Sugar Loaf. You know we have -- | had at that tine we

had 20 of these machi nes, and we had problemw th parts.

The conpany closed. And the conpany who bought them they

do their own parts. And you go out and if you see those

machi nes, they don't sell any parts. They keep it for
t hensel ves.
So at that tine | have problem | tried to

contact different factories out of California, but they

16
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woul d not sell parts for this because each machi ne needs
parts for each, that machine. W used to go also to -- in
Vegas there's two shows a year for this type of business.

| used to go there | ooking for different nmachines.

| nmet accidentally with a guy from Taiwan. He's
Anerican, but he's in Taiwan. He's from Taiwan. He told
me, "Why don't you go to Taiwan. | can help you get the
parts you want." | thought about it. | went there. W
tal ked to people who do parts for this type of business,
and I show himour parts. They say yes, they can build
it. It wll be cheaper for me than do America, and buy
nore quantity than | need. So it's fair.

And then they introduce ne. They told ne that
they are -- they nake machines different than Anmerican,
but they do nake sane principle, and if | would like to
buy machines fromthem And | said, yeah, why not. W
wer e tal king about making these machines. Then at that
time we have problem especially in California, that you

have to have specific things in the machine to make it

skill game. Because there's two types of machi nes, either
dunpi ng machi nes or skill game machi nes.

So | contact with the lawer. | think his nane
is Bob Snyder. He used to have -- he used to work with

t he governnment here. And he used to have conpany call ed,

| think, Nation Laboratory or sonething |like that. So

17
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first time they make the machine I want to see. | took

pi ctures. You know, you have to change. So every tine we
sign a contract to build these machi nes, there's changes
in the machines to nmeet the Arerican -- the California
standard of machi ne.

Finally we get that ganme in. W can buy, |
t hink, 45 machines. | don't renenber nunbers exactly,
either 45 or 46 something of that nunmber that will fit in
the container. And at that tine in Anerica here, as what
| say, we used to buy routes. Wich Iike what | say, a
guy who owns machines in different |ocations, we buy the
business fromhim So even the nmachine -- just say this
phone cost $1,000, if you buy l|ocation naki ng noney, the
phone is no nore one $1,000 or $5,000. It depends on how
much t he machi ne break.

So at that time, the same tine | nmaking the
machines in China or they making it. W paid |ike to do
it. W lost a big accounts here, which is, | think, Value
Plus. And | think there's two or three conpanies. W
| ost them And we have to pull all the machines fromthe
| ocations because sonebody else is going to be there,
ot her conpany.

It was a big headache for us. So then | had to
bring all these machines to the warehouse. At that tine,

of course, we already have contract with Taiwan to nake

18
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the machines for us. So we cannot cancel it because they
al ready make it. At that year | renenber, either that
year -- | can't renenber exactly. They stay in our
war ehouse for so long. So the accountant at that tine he
asked nme why you are doing bad. | went to show himthe
war ehouse, and how many machi nes we have over there.
So | think he said | can take it fromas a | oss,

wite it off the tax. And | think he -- yeah. He said
| i ke depreciation or sonething |like that. So | don't know
anyt hi ng about accountant. So that's what happened.

Q So were those the sanme nmachines that you
ultimately bought from Taiwan from Youa Jifh?

A  No, no. This is the machines we buy it fromthe
routes in California.

Q Wien was the first tinme you were told that you
owed sal es tax on the receipts of Treasure Box?

A | think 2009, 2010. Sonething like that.

Q kay. So what was the sum and substance of the
phone call that was nmade to Board of Equalization in 2002?

A Wiat's happening at that tine is what | say. Qur
focus in the nmachines, that's how | started, was the crane
and the video ganes and the kiddy rides, you know, outside
the store |like horse. So that's our business. And the
vi deo ganes we got themvery cheap. But the problemis

they did not do anything because at that tine the ganes in

19
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t he house was started. So it was not doing good for us.
Some of the |l ocations they requested for us to have these
machi nes. They're called bulk. You put in $0.25 and you
get the gumor stickers.

So we start -- we bought at that tine, | think --
| don't know, 100 in 2008, a year after we start. W
start buying one machine at that tine or sonetine with the
route. W did not have much. And we used to buy them
froma conpany called A and A d obal.

So we used to get -- mainly these machi nes are

gum bal | because they do good and Chiclets. And we have,

like, they cone with containers. So one gumball, one
Chiclets, one runts they order. [It's |like candy. And the
rest we have peanuts. In the super markets you have,

i ke, gunballs, Chiclets, Runts and we have capsule. And
soneti mes we have stickers.

When we used to buy it, we used to pay tax on
that. Taxable itemwe used to pay tax for it. And I
don't know. | think Carmen, she knows. Wen she called
the Sacranmento regarding if we have to file tax for it
because we already paying tax for it. So she can -- |
mean, what she told ne she call Sacranento, and they told
her there's no tax on tax. If you're paying tax, that's
it.

And over the years we -- like from 2002 to 2007

20
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or '08, we buy few machines. W did not have that many
machi nes, but we used to buy it. Not all at the sane tine
but according to the location that it was.

Q \What -- when was the search warrant executed
agai nst your business and your property?

A Wen the police cane?

Q Yeah.

A It was February 10th or 11th of 2011.

Q Okay. And what did they took?

A They took everything fromthe house and fromthe
busi ness.

Q \Were you left with any conputers, backups, bank
statements? Did you have any of that?

A No. They took -- they took us to the police
station. Just in the car first, and then they brought
trucks and vans, | think so. And they took everything
fromthe house and fromthe warehouse.

Q And what did they do to effectively destroy your
goodwi I | ?

A They -- first of all, they canme with Honel and
Security, and they start searching everywhere cl ai mng we
had weapons in the warehouse. Anyway, they took
everything. The Honel and Security they last there for,
like, two hours and they left. That's what | have been

told because they came when | wasn't there. And then I
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was told after.
We | eft Honel and Security -- they left and police
stay there until 11:00 o' clock. And they clean
everything, the office, everything. Everything. Even the
napki ns they took. They left only box of pizza, enpty.
Q What did they tell your business custoners?
A We are under investigation for |aundering noney
and supporting terrorist.
Q \Were were you born and raised?
A Kuwait.
Q Have you ever been a nenber or affiliated with
any organi zation |ike that?
A No.
Q Wien did you get your records back?
ADM NI STRATI VE LAW JUDGE DANG M. Musa, woul d
a brief recess be hel pful ?
MR MCG NNIS:  Yes.
ADM NI STRATI VE LAW JUDGE DANG Let's take five
m nut es.
W' re off the record.
(There is a pause in the proceedings.)
ADM NI STRATI VE LAW JUDGE DANG Let's go back on
t he record.
BY MR MCGA NNI S:

Q W're back on the record. Could you describe the
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condition of the records when you ultimately recovered
themfromthe cops, which is the police?

ADM NI STRATI VE LAW JUDGE DANG M. MG nni s,
your | ast question was, "Wen you got them back." He
never respond. Do you have it? Does he have an answer to
t hat question?

THE WTNESS: We have it. The first year they
took it we went to court, and the judge request that --
because they took everything; the records, the noney, the
gold fromny wife. Everything they took. So the Court
request fromthemto give us the records and ny wife's
gold and the passports for the kids and her passport.

Li ke our passport, basically, because they took m ne.

| went there two, three days, | nean, a week. |
don't know. Sonetine | went there to request to the
police station to request our stuff. The policenman, he
said to nme that he can put ne, you know, he said to ne, "
can put you back to jail." And he did not give ne
anyt hi ng except one thing. He give ny kids' passports;
not ny passport, not ny wife, only the kids' passports.
Not her gold. Even there is a court order, they didn't do
what the order did.

We got the records back, | think, in 2017, but
before that, even he lied in the court. He said that he

told us to nmake a copy of the record, which is he lie. He
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never asked us to nake a copy of the record, but he lie in
the court. He said he request us, or he asked us if we
would like to get copy of the record. He has no probl em
to do it, but we have to pay for the copy and that cost,

l'i ke, between 6 to $7, 000.

Even our CPA and the |awyer called himthat we
need the record because of the tax reason. He did not
obey. And then he gave it to us after that because we
went to the court in Ponmona and -- okay. This is first
start in El Monte police. And keep in mnd El Mnte has
nothing to do wth us, because we don't even have busi ness
in El Monte. Never. W never had business in the El
Mont e.

Anyway, in El Mnte court it was a |ady judge.
She request themto give us the record, and he did not
even listen. The only tine he |istened, we went to Ponobna
and the judge asked himwhy he did not give us the record.
Okay. And then he say | told himl can nmake a copy if
they cone, and they have to pay for the person. He nake
big fuss. Any way whatever he asked, which we thought it
was going to cost us between 6 to $8,000. At that tinme we
have no noney at all

So we got back the record and the last thing in
2017. It was in 2017 we got it fromthem And it was

I i ke boxes, papers stay on top of each other. Sone
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others. | don't know It's like mxed in the house
papers, napkins, different papers. It feels like dirty.
| mean, |ike thrown papers put in together in different
boxes. And you can request a copy because they were
taking videos, and they didn't give it to us. They have
the video. They only give us the boxes. Just boxes and
that's it.

ADM NI STRATI VE LAW JUDGE GEARY: Thank you.
BY MR MCGA NNI S:

Q What ultinmately happened to the crimnal case
agai nst you?

A It has been di sm ssed.

Q Okay. In regards to the -- directing your
attention to the purchases from Youa Jifh in Taiwan, how
did you contact hin? And what did you ultimately buy from
t hen?

A Finally, we buying fromthemthe machi nes and
sone parts for the machines -- of the American nmachi nes we
have.

Q Okay. So we've had -- there's invoices called
proforma invoices. What were those?

A It's invoices for the sane -- every tine we do
t he change of the machines, they make invoice for us.
Which is, | nmean, | understand. W nake invoices for them

because we -- every tine | need this one, and then we
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change.

For exanple, the toys can be dropped in the front

or in the back. Wth the first time we nmake a prototype,
the drop will be in the back. W say no. W want the
drop in the front, so which is that they have to change
it. And the second change we still waiting, we request
pl astic inside the machi ne where the claw can reach. Thi
has to do with the law in California.
So every tine we change, we change, like, three
or four times with the machines until we decide. Even
t hat we brought themhere, it did not do good any way.
Q So what did you ultimately buy from thenf?
A W bought one container. It has machi nes and
parts.
Q How nuch did you pay hin?
A | can't remenber the nunber but around
60- sonet hi ng.
Q | would direct your attention to what's marked
the record as 128, 129 -- 128 and 129 and 130.
ADM NI STRATI VE LAW JUDGE GEARY. Pages? Those
are the page nunbers you're referring us to?
MR MCG NNIS:  Yes.
ADM NI STRATI VE LAW JUDGE GEARY: (kay.
BY MR MCGA NNI S:

Q Does that correctly state your purchases and

S

n
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paynment s?

A | believe so.
Q D d your prepare that, or did your wife prepare
t hat ?
A | think she did. | don't know.
Q GCkay. Are you famliar in any way with rules and
depreciation? Do you know what depreciation is?
A | just find out even, after we tal ked.
Q So what was your understandi ng of depreciation
when your CPA suggested it?
A At that tinme | don't know what he's tal king about
until | find out.
MR MCG NNIS: Ckay. That conpletes ny direct,
Your Honor.
ADM NI STRATI VE LAW JUDGE DANG.  Thank you.
Ms. Bergin, do you have any questions for
M. Mousa?
M5. BERGA N. No questions.
ADM NI STRATI VE LAW JUDGE DANG No questi ons.
Turning to ny panel menbers. Judge Gast, do you have any
guesti ons?

ADM NI STRATI VE LAW JUDGE GAST: No questi ons.

ADM NI STRATI VE LAW JUDGE DANG  Judge Geary?

ADM NI STRATI VE LAW JUDGE GEARY: No, thank you.

ADM NI STRATI VE LAW JUDGE DANG M's. Mousa, |
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bel i eve you'll be testifying next?
MRS. MOUSA:  Yes.

ADM NI STRATI VE LAW JUDGE DANG |I'LL need to

pl ace you under oath. Do you have any objection to that?

MRS. MOUSA: No.
ADM NI STRATI VE LAW JUDGE DANG  No. Ckay.

Pl ease stand and rai se your right hand.

CARMEN MOUSA,

produced as a witness by and on behalf of herself, and
havi ng been first duly sworn by the Adm nistrative Law

Judge, was exam ned and testified as foll ows:

THE WTNESS: | do.

ADM NI STRATI VE LAW JUDCE DANG Ckay. You may be

seat ed.

THE W TNESS: Thank you.

DI RECT EXAM NATI ON

BY MR MCGA NNI S:

Q What was your position with Treasure Box? What
did you do?

A | basically nanage the day-to-day operations in
the office.

Q Directing your attention to what we previously
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read, which is page 128 of the record. D d you prepare
t hose records?

A Yes.

Q Okay. How did you prepare then? What records
did you use to prepare those?

A That's from Qui ckBooks, which is an accounting
system

Q What was your understanding of the so-called

proforma invoices? What were they?

A The proforma invoices, they were basically like a
proposal . Every tinme they di scussed anything about the
make of the machine or whatever parts he was planning to
order, they would issue an invoice -- a proforma invoice.
And they would send it to the office and say, you know,
this was what was di scussed.

At the sanme tinme, you know, |ike he may be stil
negotiating with them Like sonetines for exanple, he
mght tell them "No, | don't want to accept it," because
he preferred, you know, like certain parts, which they did

not carry. So then, of course, they have to change it
agai n because now they have to reduce it by the price of
what they were going to charge they accept as far as the
machi ne.

So there were a | ot of changes and negoti ati ons

goi ng back and forth. And then the actual invoice, if it
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woul d be actually issued, when the nerchandi se was
shi pped. But everything else is |ike proforma invoice,
but it doesn't nean that it's the actual invoice. |It's
t he proposed invoi ce.

Q Okay. So what did you end up buying and payi ng

for from Youa Jifh?

A Al we bought was -- there was one container with

cranes. And we nade, you know, |ike some -- you know |ike

part paynments. So you know like | would say this $10, 000

was for the cranes. And finally when the container is
ready to be shipped, | would send themthe bal ance.

Q Okay. D d you nake a phone call to the phone
nunber of the Board of Equalization?

A Yes, | did.

Q Could you tell the Court, just to the best of
your recollection, what happened in the call? Wat did
you ask him and what did they tell you?

A The accountant at the tine when | told himthat

we are going to, you know, be handling this, you know, the

i nvol venent, | guess you call it. He said, "l propose
that you call the Board of Equalization and ask for a
sellers permt,” which | did. And the person, when
called them they said, "Wat you need it for?"

So | basically told them W have this

i nvol venent, you know, this, this, and that. It has
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candy, stickers,

"When you purchase,

and capsul ed itens.

Then they told ne,

do you pay sal es tax?"

| said, "O course, you know. They always charge
us sales tax."
She said then, "You know, then you don't need a

sellers permt."”

| said okay, you know. So | nentioned that to
the accountant at the tine. And | said, listen, | called
and this is what they told ne. He said oh, okay. And
that was it until, you know, | find out later that

apparently we -- | got the wong information.

Q Did you understand anythi ng about sal es and use
tax law at the tinme you had that call?

A No, not Al

really. know i s you buy

nmer chandi se, you pay sales tax, and that's it. You're
done.

Q Do you have any accounting training?

A Just basic like a little bit but not accounting,
accounti ng.

Q D d you have any training in tax |aw?

A Absolutely not. | wouldn't --
Q Do you understand tax |aw?
A No.
Q Okay. Wre you present at a discussion where

your CPA | ooked at machi nes and decided to claim
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depreci ati on?

A At that tinme | do recall, because every year he
woul d cone, and I will give the CPA a copy of Qui ckBooks
on a flash drive. And he would al ways ask, you know, how
we do in the business? You know, the normal thing. And
he wal ks into the warehouse, and he said you have --
because we have |ike a 20,000 square-foot warehouse. It
was packed with nmachi nes.

Li ke Gsama said, we had |ost a couple of mgjor
accounts and these, you know, corporate accounts had
multiple location. And he said that -- all | renmenber he
saying is that, "Well, | need to take this into
consi deration for depreciation because this is not naking
you guys any noney." It's like, you know, all | knowis
he nentioned depreciation. Wich to ne it was, |ike,
okay. He knows what he's tal king about.

Q Do you understand why that was wrong?

A No.

Q Gkay. Wat was your understandi ng of what was
usual Iy depreciated by your CPA?

A He used to say there's depreciation on equi pnent,
you know, machi ne equi pment, autonobiles, and office
furniture or sonething like that.

MR MCGNNIS: Okay. Your Honor, this is

submtted. It's technically the information the advice
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was wong, but they had no real know edge to know why it
was wong. And their CPA should have known to never have
t aken the depreciation.

It's contrary to the Internal Revenue Code and
t he Revenue of Taxation Code because you have to
separately list the assets and claimclass based upon the
different assets. They just didn't knowit. That's why I
submtted that testinony.

BY MR MCGA NNI S:

Q Could you advise the Court of the condition of
the records when you ultinmately got them back?

A Basically they were in disarray. Even when we
attenpted to ask themto nake copies and all that, they
said that we need to -- you know, first of all, they would
not even allow us to even go near them | even said,
"What if | send the CPA, because he knows what docunents
we will need.”

And he said, "No. Because everything, you know,
we have been goi ng through those boxes left and right, and
it's very hard to say this box is what you need. So you
need to -- if you need anything, you need to nmake copies
of everything."

And we will have to hire sonmebody fromtheir end
to go and make copies, and that's why he estimated it

woul d cost between 6 to $8, 000 because they were boxes and
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boxes and boxes. It was they took everything that was
paper .

Q D d you have the noney for that?

A No. W have we had no noney at all. Like
said, they took even whatever cash we had in the house,
they took that. They took whatever cash we had in the
busi ness. They -- they took everything. There was
nothing left.

Q D dthey return any of the nmachi nes?

A No. No. They did not return anything. No
machi nes. There were a | ot of other things that even part
of my jewelry was mssing. But it's |like your word
agai nst theirs. Because initially they did not even nake
an inventory, you know. W found out that they did not
make inventory of what they took.

And when | -- when | requested -- because it's
really a long story. And even the FBlI got involved
because they interviewed us. And we found out because the
FBI asked ne 'cause they canme to -- actually, they cane to
ask us to hel p them because they were investigating the
police departnent. And they asked nme to ask themfor ny
gol d because they saw the court order. And we nmade two
attenpts to get ny gold, and they refused.

So we find out that they never even took

i nventory because when finally -- finally, like the judge
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gave hima second warning to give ne ny gold, he told ne
to bring a witness. And | said, "Wiy should I bring a
Wi t ness?”

He said, "So later on you don't go and say that

there's gold mssing."

And | said, "You have a police departnent full of

police. They are ny witnesses; right?" And besides |
said, "You know, you're going to give ne a list of what
you're giving ne, plus all | have to do is conpare it to
the list of what you took." And once you provide those
two list, you know, ny lawer at the tinme, Roger D anond,
we will request fromthe court the inventory list. Cone
to find out they never had one.

Q The FBI asked you?

A Yeah, because the FBI they want -- and you know,
come to find out they never had one. And they got very
angry, and they ended up punishing ne as he said by

arresting nore people to put pressure on us. And |

still -- and I ended up not getting it until nuch later.
So, you know, everything -- everything was nessed
up. | got jewelry boxes that were enpty, which I know

they were full of jewelry, you know, gold. Everything --

everything was a ness. Everything was a ness. You
couldn't make head or tails. They took -- we had, you

know, like our birth certificates and what-have-you.
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found themin the mddle of all paperwork. Everything was
like this.

Q Okay. Now, directing your attention to 2009.

You filed sales tax returns for the cal endar years 2003 to
2007. What did you base those nunbers on?

A  Fromwhat | recall, | think Edgar at the tinme was
hel ping me with that. And because we had no records, and
he was interfacing wwth themand he felt |ike, you know,
there was a | ot of pressure getting to get this thing
done. So we kind of estimated on what we -- what we knew,
like, at the tine.

You know, what we had for 2000 -- between 2007
and 2009 sonething like that. Because at that tine, you
know, they had the records. But then after that they took
everything. So he couldn't continue wth any of his, you
know - -

Q So did you have a reasonable basis for believing
that the nunbers on the returns accurate when you did
t hen?

A Okay. | don't understand that question.

Q D d you believe that the nunbers on the sal es tax
returns for 2003 to 2007 were accurate?

A No. Like we paid nore than we know we did.

Let's put it like that. W know we maid paid nore, and

it's not a problem You know, just pay it.

36




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Q You nentioned an individual by the nane of Edgar

Kahn. Wat was his role with you?

A He works in the office, and he was kind of, you

know, |ike ny assistant hel ping nme, you know, with certain

wor k and handling some of the enpl oyees and things |ike
t hat .

Q \Were you -- did you participate in any of the
negotiations with the Taiwanese, Youa Jifh?

A Me personally, no.

Q \Wat did you do in the course of preparing the
docunent - -

A Al | did-- all | did was when it cones to the

final agreenent and they gonna send the nerchandi se, they

will tell ne this is the final one. And then | will send

themthe noney, and then that's it.
Q So do you believe that's an accurate --

A Yeah. That's accurate. Exactly. Yes, exactly

what we bought over a period of two years. And then, you

know, we didn't buy anynore.
MR MCG NNIS:  That conpletes direct.
ADM NI STRATI VE LAW JUDGE DANG  Thank you
Ms. Bergin, do you have any questions for
M's. Musa?
M5. BERGA N. No questions.

ADM NI STRATI VE LAW JUDGE DANG No questi ons.
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turn to ny panelist. Judge Ceary, do you have any
guesti ons?

ADM NI STRATI VE LAW JUDGE GEARY: No. Thank you

ADM NI STRATI VE LAW JUDGE DANG  Judge Gast, any
guesti ons?

ADM NI STRATI VE LAW JUDGE GAST: No questi ons.

ADM NI STRATI VE LAW JUDGE DANG | have a few
questions for you, Ms. Musa. Wre you ever able to
| ocate any of the finalized invoices that you schedul ed
here on page of -- it's 130? You're saying these were the
finalized purchases?

THE WTNESS: Only what -- no. The whole thing
was -- | never saw it back. | never saw it back.

ADM NI STRATI VE LAW JUDGE DANG  Ckay. Do you
have an expl anation for why your CPA had chosen to
depreciate the proforma invoices which you -- had
certainly been voi ded and not the actual equi pnent
purchases that are listed on 1307

THE WTNESS: To be honest with you, Your Honor,
| -- he didn't even know about the invoices. He never saw
the invoices. He depreciated based on what he saw in the
war ehouse, and it had nothing do with these specific
machi nes. The warehouse was full of kiddy rides, video
ganes, crane nmachines. It was -- he never saw those

i nvoi ces.
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ADM NI STRATI VE LAW JUDGE DANG  Ckay. Turn to
the CDTFA for a second. Wre you able to point ne to
where in the record that depreciation schedules that the

audi tor had reviewed m ght be | ocated?

M5. BERGAN I'msorry. It --
MR MCGNNIS: | don't have it. | don't think
it's in the record, but if I can offer this -- | know you

don't want ne to testify, but sonmetinmes | ask accountants
for, "Where did you get this nunber,” and they can't
explain it. They' re plugging in nunbers.

ADM NI STRATI VE LAW JUDGE DANG  From ny
under st andi ng of what's in the decision and
reconmendation, nmy reviewis that the auditor had tied
actual -- listed out equipnment to the purchase invoices
fromthe federal depreciation schedules. |Is that not the
case?

MR MCGNNIS: | don't think it's the case, and
don't think the clients understand depreciation. | don't
t hi nk they have any conception of what was involved in
this. | know that Osama doesn't know what depreciation is
and what it's based on. And I don't think Carnen does
ei t her.

| think it was an assunption built into the
deci sion and recomendati on that sonehow there was a pl ot,

and that they had conspired to take deprecati on on phony
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i nvoi ces.

M5. MOUSA: No. He never saw the invoices.
know for a fact he didn't. Every year he goes into the
war ehouse and sees what we have, |ike, what he calls idle.
They are machines that are not being used, which nmeans
they are not generating inconme. So all | renenber is he
used to say that anything that doesn't generate incone you
can take -- you can take depreciation.

And to nme it's like I'mlistening, and I'm

accepting. |'mnot asking anything because that's what
' mpaying himfor. | know nothing about taxes. | have
been in this country over 40 years. | never once filed a

tax return because | don't know what it entails.

ADM NI STRATI VE LAW JUDGE DANG To the best of
your recollection, do you recall what the anmount he had
depreci ated was?

M5. MOUSA: No. No. Because like | said, every
year he prepares, and | just basically -- what | |ook at
is do we owe anything, what we need to pay, and sign, and
that's it.

ADM NI STRATI VE LAW JUDGE DANG Do you recal
that there was a detail schedule that was prepared listing
out the equi pnent to be depreciated?

M5. MOUSA: | don't renenber

ADM NI STRATI VE LAW JUDGE DANG  Ckay. Thank you
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MR MOUSA: | don't know if that will help or
not, but what's happening is that big account we | ost was
not even a year we bought it, but we |ost the whole
account. So the whol e machi nes we brought, it was --
mean, nore than 100 machi nes.

At that tine some accounts we buy it for each
machi ne, they will charge us |ike $7,000 or at |east
$5,000 to $10,000 there. So when we |lost, we lost al
these like 10 -- sorry -- 100 or 120, 130 machines. It
all canme back to the warehouse. | didn't know really
what ' s happeni ng, but possible because it's a big loss for
us. | don't know. | don't know exactly. But --

M5. MOUSA: Al | renenber is that he | ooked, he
saw all these machi nes, and he said, "These need to be
depreci ated because they're not generating incone.” And
that's the only thing that | understood.

ADM NI STRATI VE LAW JUDGE DANG  Thank you

MR MCGNNIS: Can | ask a question, Your Honor?

ADM NI STRATI VE LAW JUDGE DANG  Yes. Please, go
ahead.

MR MCG NNI'S:  Have you ever heard of a
depreciation nethod ACGCRSMA-CRS or accel erated
recovery?

M5. MOUSA:  No.

MR MCG NNIS: Do you know what those are?
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M5. MOUSA: No. Absolutely not.

MR MOGINNIS:  Ckay.

ADM NI STRATI VE LAW JUDGE DANG  Thank you
Ms. Bergin.

M5. BERGAN. Yes. So the depreciation schedule

was referenced in a letter on page 112 that you have, and

they are supposed to be enclosed in a detailed report
attached, which | don't actually see here. This was a
letter sent to M. MA@ nnis, and so the detail report
woul d have been attached to this.

I"'mtrying to find it in ny files, and |I'm not

coming up with it at this nonent. | know we al so had sone

notes fromthe auditor that showed -- | don't know how

detailed they were, but there were sone notes fromthe

audi tor that explained the depreciation schedule. W had

t hat .
I"malso trying to put ny finger on that in the

record. |I'mnot sure exactly where it is. It should be

in the working records, but I will try to find it for you

before the end of this hearing.
ADM NI STRATI VE LAW JUDGE DANG  Ckay.

MR MCGNNIS: | can look through ny files and

| ook for the depreciation schedule as referenced. | don

remenber, but | don't think it corresponded with the

dollar. They m xed and matched to get close to the

t
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nunber .

ADM NI STRATI VE LAW JUDGE DANG  There wasn't any

detail assets --
MR MCAE NN S: No. There --

ADM NI STRATI VE LAW JUDGE DANG -- schedul ed

MR MCANNS: -- was a schedule, but it doesn't

mat ch.

ADM NI STRATI VE LAW JUDGE DANG It doesn't match?

MR MCGNNIS: | will look as long as he -- | can

do that by Friday and get themto both the Court and to
the State.

ADM NI STRATI VE LAW JUDGE DANG  Why don't we do
that. Let's hold the record open for 30 days foll ow ng
this hearing at which point we'll allow CDTFA -- we'l|
send a request for additional briefing for which to

provi de us depreciation schedul es.

MR MCG NNI'S: The depreciation schedul e that was

clainmed on the tax return?

MRS. MOUSA: Like fromwhich year?

MR MCGNNIS: | |ooked for it, and | couldn't
find it but I have a lot of files. | will |ook again

ADM NI STRATI VE LAW JUDGE DANG M. MG nni s,
you'll possibly allow --

M5. MOUSA: Was it for one year, or was it over

a
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period of tine?

MR MCGNNIS: | have a stack of files this high
so I'll have to | ook through them

ADM NI STRATI VE LAW JUDGE DANG  And you will be
permtted an opportunity to respond once they' ve been
subm tted

By way of general background, Ms. Bergin, is the
federal depreciation schedule -- is that usually the
trigger for an audit in this case regarding ex-tax
purchases or fixed assets?

M5. BERAN It's one of the ideas -- one of the
items you would exam ne during an audit issued. Look at
the inconme tax returns, and | ook for attachments with the
listing of depreciable assets. |If you didn't have the
conpl ete return, which you saw depreciati on was -- had
been take -- they take depreciation clainmed, and it
i ncreased by year to indication of that -- they purchased
assets.

| f depreciation went down, it's an indication
t hat perhaps they sold an asset. So you would do nore
i nvestigation; looking in a general |edger or |ooking for
asset folders. It just depends on the business.

ADM NI STRATI VE LAW JUDGE DANG  Thank you. |
have just one last foll owup question. Ws the departnent

able to |l ocate any of the docunents to support the
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schedul e submtted by appellants on page 1307?

M5. BERAN | think it's 129.

ADM NI STRATI VE LAW JUDGE DANG |'msorry 129.

M5. BERG N. And yes, there are -- sone of the
invoices that are listed here is valid transactions on
this schedul e we have in our possession.

ADM NI STRATI VE LAW JUDGE DANG  Ckay. Thank you.

MR MCG NNI'S:  Your Honor, | had two subm ssions.
The first one is what went into the record. The second
one was in -- they were in different order. |If you hold
the record open, | will get you invoices that match what
we submitted on 128 and 129.

ADM NI STRATI VE LAW JUDGE DANG  Ckay. And those
are not wthin the neasure of tax, those itens?

M5. BERG N. They are.

ADM NI STRATI VE LAW JUDGE DANG  They are within
t he neasure of tax?

M5. BERGA N:.  Yes.

ADM NI STRATI VE LAW JUDGE DANG These are
duplicates fromthe proforma invoices but in |esser
anmount ?

M5. BERG N.  Sone.

MR MCG NNIS: There are sonme. | think --
think --

ADM NI STRATI VE LAW JUDGE DANG.  Sone are
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different and sonme are duplicates of it?

MR MCGNNIS: Yes. The big ones are not --
never happened. That's what | think our point is. The
big ones that -- the 220,000, that never happened.

ADM NI STRATI VE LAW JUDGE DANG  Ckay. You show
t hose as voided out on the subm ssions you --

MR MOGNNIS: Right.

ADM NI STRATI VE LAW JUDGE DANG  Ckay. Thank you
M. MG nnis, you have 10 mi nutes to nmake your cl osing

presentation.

CLOSI NG STATEMENT

MR MCG NNI'S: The taxpayers in this case went
t hrough what | consider a perfect stormof calamties and
ot her happeni ngs whi ch nost taxpayers don't encounter.
They got bad advice. They got -- they prepared returns
that they didn't know were wong. They didn't keep
records because their CPA never told them

And they tried to conscientiously abide by the
laws with the federal governnment, Internal Revenue
Service, and the State of California. Wen they found
they were wong, they attenpted to rectify it. But their
records were taken in 2011, and they were kept for six
years. And they were trashed when they were returned to

them Al their conputers were corrupted. They coul dn't
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be booted up.

They tried to buy these machines. And | think
they tried to testify truthfully to the Court to the best
of their ability. And the taxpayers here are not
sophisticated in the tax. GOsama was born in Jordan, and
Carnmen was born in Mlta.

MR, MOUSA: Kuwait.

MR MCGNNIS: Kuwait. And English is not their
first language. |1'mnot trying to advance that as a
reason. | agree that they -- but English is a second
| anguage for them And they did not have any tax or
accounting expertise. |If anybody deserves a break, they
do.

| don't have backups of mne. | have copies of
all ny backup, but | don't backup. | don't keep backups
of ny files. | have themready for audit. |If sonebody
wants to audit me, I'mready to go. But if sonebody took
them |1'd be dead in the water. And if they didn't return
them | would be dead tw ce because | couldn't -- |
couldn't reconstruct themvery easily.

They were in the sanme position. They were in a
position with no noney. Al their records were taken
They tried to testify truthful that what they bought was
$65,000. And to the extent there was a depreciation

claim they don't know what it is.
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And they coul dn't have requested ammesty because
t hey had no noney. They had no records, and they couldn't
get access to them They existed on small amounts of
noney they made during the years.

That conpletes ny closing statenent.

ADM NI STRATI VE LAW JUDGE DANG  Thank you

Ms. Bergin, you have 10 m nutes for your closing
presentation.

M5. BERG@ N Thank you.

CLOSI NG STATEMENT

M5. BERGA N. As you've stated, at issue today of
t he purchases that departnent contends was subject to use
tax, appellant's contention that it was given erroneous
advi ce by departnent staff, and the amesty in this
penalty. | would |ike to address these issues in that
or der.

Qur evidence in this case consist of invoices
t hat appellant provided to the departnent totaling over
$400, 000 i n purchases that appellant nade from a conpany
in Taiwan. These invoices are in departnment's Exhibit A
These are page 2 through 11. Sone of these invoices are
| abel ed as proforma, sone are not.

Appel | ant argues that anything | abeled as a

proforma i nvoice was sinply a proposal or a quote by the
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vendor, and that it shouldn't be considered as a purchase
invoice. W disagree. The invoices show the buyer and
seller information, the itemdescription, the quantity,
and the price. The invoices specify shipping terns and
dates. The invoices show bank account nunbers, paynent
ternms, and deposit anmounts that were paid.

And nost inportantly, appellant's own evidence
shows that it nmade paynents to the vendor based on these
proforma invoices. For exanple, | would |like to draw your
attention to our Exhibit A pages 5 and 6. This is one of
t he purchases that appellant agrees is valid, and agrees
that it owes tax on this purchase. It's reflected on that
page 129, the schedul e appel |l ant has provi ded.

As you can see, this proforma invoice is from
February 22, 2006, and it shows a purchase anount of
$3,002.15. Now, if you go to Exhibit E, pages 136 and
137, you'll see the exact sane invoice, but it has the
words, "Paid 32606," handwitten on the invoice on page
136.

Thi s docunent was submitted by appellant to the
departnent back in 2016 as part of the exhibits for the
board hearing that was schedul ed for the Board of
Equal i zation at the tine. So appellant's notes on this
i nvoi ce show that it made a paynent for the full anmount

due, based on this profornma invoice.
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Now, if you go to appellant's exhibit on page
129, you will see the schedul e that appellant has prepared
[isting what transactions the appellant agrees are valid.
This proforma invoice is listed as the second valid
transaction on that schedule. And you'll see it's dated
February 22, 2006, and it's for $3,002.15. And the
rel ated paynent is listed near the bottomof this
schedule. And it's dated March 26, 2006, and it's for
$3, 002. 15.

So clearly appellant considered this proform
invoice to be a valid purchase invoice, because appell ant
made a paynent for the entire anmount of the invoice and
included this proforma invoice what it considers a valid
transaction on the schedule that it provided to us.

Anot her exanple is Exhibit A page 8, which is a
proforma invoice fromApril 11, 2006. It's for $207.07.
Agai n, on appellant schedul e on page 129, you'll see this
prof orma i nvoi ce acknow edged as a valid purchase invoice
from whi ch appell ant nmade a paynent to the vendor.

Anot her exanple is Exhibit 8, page 3.

ADM NI STRATI VE LAW JUDGE DANG |If could stop you
for just one second.

M5. BERG N Yes.

ADM NI STRATI VE LAW JUDGE DANG Could you -- |I'm

on page 129. |'mlooking for the $207.
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M5. BERGN Let ne find it. It mght be 130

M5. RENATI: Kim it mght be on 130.

M5. BERGA N Let nme go to the right page. |I'm
sorry about that. |It's 130.

ADM NI STRATI VE LAW JUDGE DANG  Ckay. Thank you.

M5. BERG N Sorry. Yes. 130.

ADM NI STRATI VE LAW JUDGE DANG  Yes. Thank you.
| see it now

M5. BERG@ N. Sorry about that.

So then another exanple | have is on page 3. |
think the version that | submtted to you in ny exhibits
is probably nore difficult to read. There's a cl eaner
version of this on page 318. Sorry to have you shuffle
around. But | think if you turn to that, | think you can
see a better version.

So this was al so included as an exhibit wth
appel l ant' s additional brief, which was signed
January 7, 2019. So this is a proforma invoice dated
Sept enber 17, 2005, and thee invoice is for $46,643. The
i nvoi ce shows the deposits of $10, 000 and $4, 643.
Appel | ant schedul e on page 130 -- is that right -- shows
two paynments nmade on Septenber 19, 2005, one for $10, 000
and one for $4, 643.

On page 320, you'll see the exact sanme deposit

anounts that appellant wired to the vendor. And in the
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meno section you'll see it states, quote, "Deposit
Proforma Invoice.” And if you | ook back again at the
i nvoi ce on page 318, you'll see the handwitten note near

the top that states, "Ship Done Cctober 2005." And you
can see the buyer's and seller's signatures.

So this proforma invoi ce shows that product for
$46, 643 was shipped to appellant in October 2005. So
appel l ant made a paynent fromthis proforma invoice, and
the invoice notes that the itenms were shipped to
appel | ant.

What's interesting about this invoice is that in
briefing during this appeal, appellant also clains that
this proforma invoice was included on the custons report,
and that appellant has already paid tax on this invoice.
However, as our Exhibit B, page 13, shows, that's the
custons report. This invoice is not included on the
custons report. There's nothing on the custons report
with that date or that anount that matched the information
on this invoice.

And nore inportantly, if this invoice was sinply
a proposal or quote and there was no purchase, why woul d
appel l ant ever claimit as a purchase with custons and
agree to pay tax on it. On the one hand appellant is
asking ne to consider this invoice as a proposal and not a

purchase invoice. And on the other hand, appellant is
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asking ne to consider this invoice as a purchase that was
already clainmed to custons and the tax was already paid on
it.

Asking that you consider this invoice as one that
was i ncluded on the custons report is totally inconsistent
with appellant's argunents that all proforma invoices were
sinmply proposals fromthe vendor.

Appel l ant al so nmakes this argunment on an invoice
in Exhibit A page 2, which is dated Novenber 22nd, 2004,
and it's for $38,180. You'll see this is a profornma
invoice, and it has the words "Revised" in parenthesis
next to it. Appellant argues this proforma invoice was
i ncluded on the custons report. However, again, on the
custons report on page 13, you'll see that this invoice is
not included on the report. There's nothing on that
report with this statenent or anount that match the
information on this invoice.

And again, if this invoice was just truly a
proposal and there was no purchase, why woul d appel | ant
ever claimit as a purchase with custons and agree that it
owed tax on it. That just doesn't nake any sense.

Clearly, appellant has considered these proforma invoices
as valid purchase voices, and that's why it nmade purchases
to the vendor off these invoices.

There were no ot her purchase invoices that were
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tied to these proforma voices. |In fact, we were unable to
find even one transaction that included a proforma invoice
with a purchase invoice that relate to the proforma. |If
the proforma invoices were truly just proposals, we would
expect to find a true, quote end quote, "true purchase

i nvoice," attached to at |east one of the profornma

i nvoi ces to show that the quote or proposal ultimately
resulted in a purchase, and we were unable to find that in
the records that were provided to us.

So it's our position that there is no difference
bet ween any of these invoices proforma or otherw se, that
they all reflect purchases that were nmade by appell ant.
And again, these are invoices that were provided to us by
the appellant. They're their only records. W did not
obtain them from anyone el se.

Now, as to appellant's contention that it was
gi ven erroneous advice by the departnment staff, Revenue
and Taxation Code section 6596 provides that if the
departnment finds that a person's failure to pay tax due to
reasonabl e reliance on the witten advice, the person nay
be relieved of any sales or use tax that were inposed.

In this case, the appellant did not receive any
advice in witing fromdepartnment staff. That's
undi sputed. There's no provision in the |aw that allows

for relief based on oral advice given from depart nment
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staff. And finally with regards to the ammesty interest
penalty, the departnment does not object to the request
that was submitted to us yesterday and the signed copy
t hat we receive today.

| would just like to point out for the record
t hat Revenue and Taxation Code Section 7074, mandates that
the penalty be added because appellant failed to apply for
amesty or pay the ammesty eligible tax and interest as
required by the amesty program

Revenue and Taxati on Code Section 6592 does
provi de that appellant may be relieved of the amesty
penalties if appellant shows that failure to report an
amesty understatenment or apply for amesty or tinely pay
the ammesty eligible tax and interest was due to
reasonabl e cause and circunstances beyond appellant's
control, and occurred notw thstandi ng the exercise of
ordinary care, and in the absence willful neglect.

| just ask that the panel keep that in mnd when
review ng appellant's request for relief. Based on the
i nformati on and evi dence we provi ded here today, we
request that this appeal be denied. Thank you.

ADM NI STRATI VE LAW JUDGE DANG  Thank you

MR MCGNNIS: Can | nmake a conment ?

ADM NI STRATI VE LAW JUDGE DANG  Yes.

MR MCGNNIS: | think that they're msreading a
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schedul e on 130. There's a line in there called "lInvalid
Amount , " and those were prepared from Qui ckBooks of what
was actually paid. Carnmen Mowusa prepared that. There's
t hree col umms.

M5. MOUSA:  Your Honor, | give you an exanple.
The first one, the $38,182 she referred to, it was -- it
was referenced as Magic Box. That was the initial or when
they tried to offer himto do business. Magic Box is
their machine that they were building, you know, in
general .

ADM NI STRATI VE LAWJUDGE DANG |I'msorry. |I'm
on page 130. Which line are you referring to?

MR MCGNNIS: Here is 130.

ADM NI STRATI VE LAW JUDGE DANG |'msorry. 131

M5. MOUSA: Ckay. The first one that says --

ADM NI STRATI VE LAW JUDGE DANG  Magi ¢ Box?

M5. MOUSA: Magi c Box, yes.

ADM NI STRATI VE LAW JUDGE DANG  Ckay. Thank you

M5. MOUSA: That was in 2004 when initially they
were all, you know, getting himinterested in buying their
machi nes. And their machi nes were call ed Magi c Box.
That's when he started, you know, trying to devel op the
crane that we wanted for California. And eventually they
sent another one for $46,643. Okay but fromthat only

$4, 000 happened because they only send the parts.
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When they send proforma invoice, it was going to
be what they're planning to send us and the cost of the
parts. W -- he put a hold on the cranes because they
were not to our satisfaction and -- but they did send us
the parts, which we pay themfor, the $4,643. And again,
| don't have all the invoices because the whole file is
mssing. So but it doesn't mean that $46, 000 and $38, 000
were actually sent to us.

Sane thing like on February, the $2,947, that was
a proforma invoice, but we added sonething to it. So
eventual ly they -- it was $3,215. They were two
shi pments. The parts were ordered twice. That's why we
made two paynents. And yeah, they did not -- one of them
they did not have that. But because | know we paid it, |
listed it.

And sane thing with the 2005 wi th when we paid,
you know, for locks. So the $220 that was initially when
they were finalizing the -- what they call it? They were
finalizing the machine. GCkay. He told himwe wll nake
an agreenent that if you approve this, we wll agree for
two -- you know, | don't know how many machines it was --
but $220,000 worth of nachines, and it would be Iike we
have fixed price.

He said fine, but it never materialized. GCkay.

Only part of it was materialized because they were sending
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it in shipments. And after they send the first shipnent
we said, you know, this is not going to work, because we
had put themout in the field. They were failing. They
were not neeting certain standards.

MR MOUSA: W had other machines in the
war ehouse.

MRS. MOUSA: Yeah. He did not, you know, but
that was why they had all these, you know, profornma
i nvoices. Every tinme sonething was di scussed and t hey
agree whether they were going to add sonething or take
away sonething, they create -- they create a proform
i nvoi ce, and they send ne a copy. They Fax nme a copy.
They give me copy saying this is the agreenent you have,

but it doesn't nean they were materialized.

ADM NI STRATI VE LAWJUDGE DANG |Is there still a
di spute as to the double tax issue with the itens on the
custons list? |It's ny understanding that those were not
at issue anynore.

MR MCGNNIS: It's not at issue anynore.

ADM NI STRATI VE LAW JUDGE DANG  Ckay. Ckay.
Wth the respect to the transactions that have just been
identified by COTFA -- I'msorry. | was trying to foll ow
you. There's a |arge nunber of transactions that you were

j unpi ng back and forth between the schedules. Can you

just give ne a very sinple concise explanation of why
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t hese ambunts don't mean what CDTFA is saying they nean,
because you're using anounts from banks.

| believe the checks showi ng that paynent was
actually nade for these proforma invoices, and that you
actually recorded these as valid finalized sales. And
you're telling me they were not -- these were not, even
t hough they had been listed here as finalized, they were
not finalized.

M5. MOUSA: Ckay. For exanple, going to this on
page 130. The $38,000, that was them giving us a proposal
what their machines will cost. That one never
mat eri al i zed because we never bought that nachi ne.

ADM NI STRATI VE LAW JUDGE DANG  Ckay. So
Ms. Bergin, is the $38,000, was that one of the
transactions you had nentioned were finalized and incl uded
in the neasure here?

M5. BERA N No. That's not one of the ones I
mentioned, that it was originally the argunent had been
that it was part of the custons report that they'd had to
pay tax on it. They should cone to pay tax on it, and
they've already done it. So if that was the argunment, one
woul d assune that invoice was |egitimte because there was
tax paid on that invoice even though it wasn't on the
custons report.

MR MCGNNIS: | saw that, and | put that
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argunment in there because |I said we, you know, couldn't

get answer from CPA. What did the -- they did -- that

return was done by their CPA. He couldn't -- we couldn't
get -- what did he report? So nade the argunent, and |
probably should not have done that. |It's just that this

i s what reasonabl e explanation, but | don't have evidence
to show that's what it was. It was just -- it was an
argunment | put in | actually regret doing at this point.
ADM NI STRATI VE LAW JUDGE DANG Ckay. So this
transaction isn't in the neasure?
M5. BERAN It is in the neasure.

ADM NI STRATI VE LAW JUDGE DANG It is in the

nmeasure.
M5. BERGA N. Yeah, it is.
ADM NI STRATI VE LAW JUDGE DANG  Ckay.
MRS. MOUSA: Are you tal king about excise tax?
MR MCG NNI'S:  You probably -- there was a tax
return file. There was -- there was an excise tax return
filed.

MRS. MOUSA: Yeah. But --

ADM NI STRATI VE LAW JUDGE DANG  They were
asserting this was in the custons. They had purchased it
because it's in the custons.

M5. BERG N: Correct.

ADM NI STRATI VE LAW JUDGE DANG  But it was not,
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in fact, in the custons?

M5. BERGA N: Correct.

ADM NI STRATI VE LAW JUDGE DANG  Ckay.

MR, MOUSA: It could have been -- there's one
machi ne only cane as prototype to America besides the
shi pnments. There's one --

MRS. MOUSA: | don't believe --

ADM NI STRATI VE LAWJUDGE DANG M. MG nni s,
you're saying that you didn't have the custons list at the
time you, and so you were just asserting --

MR MCG NNI'S: Basically.

ADM NI STRATI VE LAW JUDGE DANG  But you didn't
know, and now t hat you've seen it --

MR MCGNNIS: At the tine | didn't know.

ADM NI STRATI VE LAW JUDGE DANG -- wi t hdraw ng

t hat argunent ?

MR MCGNNIS: | do that wwth tax court all the
tinme.

ADM NI STRATI VE LAW JUDGE DANG  Ckay. Yeah.

MR MCGNNIS: | throw sonething back at the
governnment to -- in certain types of cases. But
Ms. Mwusa will testify -- | think testified that that
those -- her analysis was done by getting Qui ckBooks to

show what they purchased -- what they actually paid. She

didn't get backups.
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ADM NI STRATI VE LAW JUDGE DANG  Regardi ng t he
transactions that CDTFA is asserting appeared to have been
pai d, do you have an explanation for those?

MRS. MOUSA: | have a breakdown of how --
initially in 2004 we send them $10,000. That's a deposit
to start working on the prototype machi ne. Because when
they send us that we said no. You know, your Magic Box is
not cut it in California. So we send them $10,000 so they
can start with the prototype. And then, |ike, again we
send t hem anot her $10,000 in 2005, alnost a year later.
(kay. Because it took tine going back and forth, and back
and forth.

And then, you know, |ike also in Septenber we
send anot her $4,643. Wen he was there in Taiwan at that
point in tine, he paid them $2,000 cash. | listed here

that it was cash noney that he paid. And all these others

is nmoney that went out. So all | knowis that they have a
ot of -- you know, maybe ny m stake was every tine they
send a proforma invoice, | kept it on file.

And the reason | did is because, you know, |'m
al ways | ooki ng and conparing to see what they agree that
was the change, but it doesn't nean that's exactly what
happened. | don't know how else | can explain it but --
but they did. It did not.

MR. MOUSA: Your Honor, they claimthat we had
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nore than that one container. GCkay. | have no problem
but where are they? | nean, we received one container
with the parts and the machines. W did not receive

anynore. | mean, you know, we didn't have it.

| nmean, our machine -- our -- the only things we

have in the warehouse is the Arerican machi nes we were
supplied fromhere. GCkay. Locally we |ost that

| ocations. We put it. And when we got the first
container, we try all of it. W try some of them and
they were failure, big failure. They were not doing goo
It went down.

So | strongly reason to not get anynore. Yes,
were planning to buy nore, but it never happened. | nea
they are governnent. They can go to the port, and they
can checkup in the file and they can find out. Wy did
they not do that? Were they get this information fron?
| don't even know if they got it fromthat.

One thing I know that when we had the raid, the

police were giving papers to all the -- | mean, we got h

d.

we

n

it

by the | abor people, the tax, everybody in every agency we

been hit with, even Honel and Security. So if they got -
received papers fromhim let himgo back and if he hidi
sonme papers to give it to them

But what they're saying doesn't nake any sense.

| mean, they have papers. GCkay. Fair enough. \Were ar

ng

e
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t he machi nes? Machines is big. | nean, you cannot
mss it. You can hide papers. Wiere you can hide the
machi nes? W don't have it.

ADM NI STRATI VE LAW JUDGE DANG M. Mbusa, when
you nmade the paynents pursuant to the proforma invoices
that were deposits as you are asserting, they were
ultimately -- I'massumng they were refunded to you, if
you're saying the transactions were never finalized. Do
you have any docunentation of that?

MRS. MOUSA: But they were -- okay. They -- he
never send the $220,000. There was -- how can | explain
it?

MR. MOUSA: | nean, they can go to the bank and
get the papers.

MRS. MOUSA: Hold on a second. Let ne explain it
to answer this. The deposits that he nmade is towards, you
know, |ike for exanple, the container was 40-sonething
t housand. The $10, 000, part of it was applied agai nst the
prototype, whatever. Then they wanted another 10 so they
can start working on -- you know. And then finally we
send t hem bal ance, which was over $20,000. Gay. So we
pay them for what they send.

ADM NI STRATI VE LAW JUDGE DANG  Ckay.

MRS. MOUSA: (Ckay. Now, the actual invoice

usual |y comes when, you know, when the nerchandise is
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received. But | don't have al

have the file anynore.

of those because | don't

ADM NI STRATI VE LAW JUDGE DANG Even in this

case, certain of these transactions,

the anpbunts that you

gave matched the proforma invoices --

MRS. MOUSA: No. No.

ADM NI STRATI VE LAW JUDGE DANG  -- but you are

claimng no | onger --

MRS. MOUSA: No. Sone.

Sone.

ADM NI STRATI VE LAW JUDGE DANG  Were sone. Yes.

MRS. MOUSA: Wien it cane to like the parts, yeah

they did because we order the specific parts. They send

me the proforma invoice,

and in fact, yes, that one was

exactly what we paid. But when it cane to the big

anounts, which were the 30 that pertain to the cranes and

such, no.

ADM NI STRATI VE LAW JUDGE DANG  Ckay.

MRS. MOUSA: Because things kept changing on

them So every tinme they change,
increase. |If you add sonet hing,

And sone of themyou can see.

char gi ng$1, 100. Sone - -

then we'll

you know, they either
t hey increase the price.

Li ke some of themthey are

accept it they reduce

it to $1,000. So every tine things change, they issue a

new prof orma invoi ce.

ADM NI STRATI VE LAW JUDGE DANG  Ckay. Thank you
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MRS. MOUSA: That's the best way | can expl ain.

ADM NI STRATI VE LAW JUDGE DANG | understand what
you are saying. Thank you.

MRS. MOUSA: Thank you.

ADM NI STRATI VE LAW JUDGE GEARY: May | ask a
guestion?

ADM NI STRATI VE LAW JUDGE DANG  Yes.

ADM NI STRATI VE LAW JUDGE GEARY: For the
departnent, the custons report schedule, which is on ny
page 13. It may not be the sane page that other people
are using, but I'"msure you can get to that report. Do
you actually have a copy of the custons report --

M5. BERGA N:.  Yes.

ADM NI STRATI VE LAW JUDGE GEARY: -- in the file?
Is it in our file?

MS. BERGAN It is.

ADM NI STRATI VE LAW JUDGE GEARY: Wat page?

M5. BERG@ N. You can see it on page 107. That's
what we used to nake the schedule that | referenced on
page 13 because it was just cleaner.

ADM NI STRATI VE LAW JUDGE CGEARY: Just to make
sure, because |'mnot sure ny nunbers agree with yours.
Does it have entry detail ?

M5. BERGA N:.  Yes.

ADM NI STRATI VE LAW JUDGE GEARY: kay.
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M5. BERAN. That's the --

ADM NI STRATI VE LAW JUDGE GEARY: So that's the
ri ght one?

M5. BERG N Yes.

ADM NI STRATI VE LAW JUDGE GEARY: And is it -- do
these entries reflect a single container or nore than one
container, if you know?

M5. WLSON: You can tell by the dates of entry.

ADM NI STRATI VE LAW JUDGE GEARY: Well, then so --

M5. BERG N. There are several --

ADM NI STRATI VE LAW JUDGE CGEARY: -- dates of entry
woul d be different?

M5. BERAN. Right. So you can see, like, let's
say the relevant entries are the third line 6/8/2005. You
could see that was one date. And then one shipment, if
you go a little further down, you see 11/23/2005. You see
there's two of those.

ADM NI STRATI VE LAW JUDGE GEARY: (kay.

M5. BERGN. And then 11/30 right below, there's
two of those. So that would have been two.

M5. WLSON: Right. And the other distinguishing
factor is that the country of export is TWfor Taiwan.

M5. BERAN. Right. So there's only five TW
country of origin. Those are the five transactions that

we pulled for this.
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ADM NI STRATI VE LAW JUDGE GEARY: (kay. But am|
correct that the neasure for this disputed itemis
sonmet hing in excess of the nunbers reflected in those five
entries?

M5. BERAN. Right. So these nunbers actually
aren't included in what we're assessing here.

ADM NI STRATI VE LAW JUDGE GEARY: (kay.

M5. BERGA N. These we're assum ng were al ready
pai d as use tax.

ADM NI STRATI VE LAW JUDGE GEARY: Ckay. And so
the factual basis for the inclusion of the equipnent that
is part of the neasure are the proforma invoices?

M5. BERA N That's -- it's all the invoices
Some were proforma, and sonme were not.

ADM NI STRATI VE LAW JUDGE GEARY: (kay. Thank
you.

ADM NI STRATI VE LAW JUDGE DANG | have anot her
question for CDTFA regarding the amesty interest penalty.
Can you please clarify your position on this? Are you
t aki ng no position on that --

M5. BERAN | -- we're --

ADM NI STRATI VE LAW JUDGE DANG -- with respect
to reasonabl e cause?

M5. BERGAN. Sure. | think you have to decide

r easonabl e cause.

68




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

ADM NI STRATI VE LAW JUDGE DANG  Ckay.

M5. BERAN It's not my job. | can't do that.
| just wanted -- | just wanted to state for the record
exactly what the law required that is it is mandated, but
that is there is reasonabl e cause, that you can delete the
penalty. So | just -- that's the only thing and the --
sorry -- the penalty interest.

ADM NI STRATI VE LAW JUDGE DANG  And the position
taken is --

M5. BERGN. W don't object to this. It's fine.

ADM NI STRATI VE LAW JUDGE DANG  Ckay. And the
position taken in decision and recommendation, that's
fine?

M5. BERAN Yes. | think --

MR MCGNNIS: It was ny understanding that --

M5. BERGA N. The deci sion and reconmendati on j ust
said that there hadn't been a formsigned. And when there
was a form signed, that the departnent woul d address it.
And | don't think that was actually ever addressed because
the form had never been signed and presented to us, to the
appeal s bureau. So they woul d have nmade that decision if
they had the form | believe.

ADM NI STRATI VE LAW JUDGE DANG  Ckay. 1'd like
to just take a quick | ook at the decision and

recommendat i on.
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M5. BERGAN. Sure. | think if you |Iook at
page 2. | have it in our exhibits.

ADM NI STRATI VE LAW JUDGE GEARY: Wiile you're
| ooking for that, Ms. Bergin, it sounds to ne as if the
departnment has not acted because it did not have a
decl aration and then now has a declaration. Wat is --

there really is no action by the departnment with respect

to amesty interest penalty. So |I'mnot sure what -- how

that issue is even before us. |If there hasn't been a

deni al, how can we either sustain or overrule an action by

t he departnent?

M5. BERGA N Well, | believe it was originally
deni ed.

ADM NI STRATI VE LAW JUDGE GEARY: Onh, it was.
kay.

M5. BERA N It was denied, but there was a
statement that it was deni ed because there was never a
form si gned.

ADM NI STRATI VE LAW JUDGE GEARY: (kay.

M5. BERAN. And so | think the appeals
conference holder's position, even if there was a form

signed, that they woul d be happy to |l ook at it.

ADM NI STRATI VE LAW JUDGE GEARY: So does the DNR

indicate that it was deni ed?

ADM NI STRATI VE LAW JUDGE DANG If | could --
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M5. BERA N That's what I'mtrying -- let nme
find that for you, and I'll tell you.

ADM NI STRATI VE LAW JUDGE DANG If | could draw
your attention to page 720. | believe it's -- it's a very
small screen. | believe it's in the m ddl e paragraph
beginning with, "W find that."

M5. BERGAN. Ckay. Sorry. | don't have that in
front of me. GOkay. Oh, okay. So they did find that
appel  ant had sufficient reason for not filing. So again,
like | said, we don't object toit. It's -- it's your
finding to make. But | think it would have been addressed
in a supplenmental, which wasn't because it hadn't been
provided in time. So | guess it had to be officially
addressed in your decision is what |'m saying.

ADM NI STRATI VE LAW JUDGE DANG  Ckay.

M5. BERGA N. W' re not opposed to deleting that
i nterest.

ADM NI STRATI VE LAW JUDGE DANG  Ckay.

Judge Gast, do you have any questions for either parties?

ADM NI STRATI VE LAW JUDGE GAST: No. No further
guesti ons.

ADM NI STRATI VE LAW JUDGE DANG  Judge Geary?

ADM NI STRATI VE LAW JUDGE GEARY: No. Thank you

ADM NI STRATI VE LAW JUDGE DANG  Thank you

everyone, for your presentations today. As we nentioned
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earlier, we're just going to hold the record open for our

additional briefing requests. W'II|l direct that towards

CDTFA first, and then you'll have, obviously, a chance to

respond to that. Thank you so nuch.
Agai n, this concludes the hearing and thank you.

(Proceedi ngs adjourned at 2:32 p.m)
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