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Los Angel es, California; Tuesday, March 19, 2019
9:35 a. m

JUDGE BRAVHALL: This is the appeal of Farhad
Yazdi ni an, OTA Case No. 18032454. |It's Tuesday, March 19,
at 9:39 a.m | am Doug Branmhall, again, and | ead judge on
this panel. Wth ne are Sara Hosey and Dani el Cho and we
are co-equal decision nmakers. Again, for the record at
this time will the parties please introduce yoursel ves.

MR. KOLSTAD: Charles Kol stad, on behal f of
Far had Yazdi ni an.

MR, COUTINHO. Brad Coutinho, for the Franchise
Tax Board.

M5. MOSNI ER: Marguerite Mosnier, for the
Franchi se Tax Board.

JUDGE BRAMHALL: Thank you. Parties agreed that
the i ssue of subpena or whether the FTB issued its notice
of proposed assessnent for 2003 tax year within an
applicable statute of limtation and al so whether the
appel | ant has established a basis for abatenent of the
penalty and also to note for the record that the parties
have stipul ated that should FTB prevail on those issues,
the penalty and tax are undi sputed. Ckay.

The parties have al so agreed that the exhibit
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i ndex showi ng Appellant's Exhibit 1 and additional records
noted thereon will be entered as argunent and FTB' s
Exhibit A through Gand J will be admtted into evidence
and additional records marked Hand | will be entered as
argunent w thout objection of either party; is that
correct?
MR. KOLSTAD: No objections.
JUDGE BRAVHALL: Great. Accordingly, |I'm hereby
admtting into evidence Exhibit 1 for the Appellant, A
through G and J for the Franchi se Tax Board.
(Appellant's Exhibit 1 received into
evi dence.)
(Respondent's Exhibits A through G and
J received into evidence.)
JUDGE BRAMHALL: Neither party will be calling
wi tness. The FTB has waived its opening statenent. So
we're ready to begin.

MR. KOLSTAD: Thank you, Your Honor.

OPENI NG STATEMENT
MR. KOLSTAD: W are here today for a very
sinple reason. Fromthe beginning of this whole process,
when the notice of deficiency was i ssued, we raised the
i ssue that the notice that the Franchi se Tax Board

received fromthe IRS did not constitute a final federal



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

IMO: FARHAD YAZDINIAN PROCEEDINGS, T

determ nation because the statute of limtations for both
federal and state purposes had expired.

Despite a nunber of correspondences in witing
and several phone calls with the field agent, the
Franchi se Tax Board has yet to address the issue of why
our argunment is incorrect. Their position has been we
have a letter fromthe IRS;, we get two years. And the
fact that the statute for 2003, the year in question, had
expired for both federal and state purposes has never been
addressed by themand that's why we're here today, to
di scuss why their position is incorrect.

JUDGE BRAMHALL: Ckay.

MR. KOLSTAD:. So that's ny opening. |If you'd
like, I can get into the details.

JUDGE BRAMHALL: Do you have any questions?
understand your final federal determ nation argunent based
on statute of limtations.

MR. KOLSTAD: GCkay. Shall | begin?

JUDGE BRAVHALL: Yeah.

MR. KOLSTAD: Ckay.

In order to understand why we're here today,
it's helpful to go back a little bit in tine. So
M. Yazdinian is fromlran. He had bank accounts in
| srael, which he had failed to disclose on the appropriate

federal international information returns for the years --
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for the year 2003.

In 2011 the IRS had a 2011 offshore voluntary
di scl osure program and they said, to paraphrase, if you
want to play in our sandbox, here are the rules. And the
sandbox, if you play init, you will not be assessed the
range of penalties and interest that you would ot herw se
potentially be subject to if you conme forward voluntarily
and you follow the outline set out in the 2011 FAQs,
frequently asked questi ons.

In order to play in the sandbox, you had to
agree to file anended tax returns for the period 2003
t hrough 2010, regardless of the fact that the statute may
have expired. And there was no |egal basis for that
requirenment. But the IRS said again, if you want to play
in our sandbox and qualify for reduced penalties, here is
what you have to do.

And the penalties for failure to file the
treasury departnment form90-22.1 -- which was the formin
guestion for that year -- was potentially 50 percent of
t he high bal ance in the account each year for a six-year
period, so potentially 300 percent of the amount in the
account. Because of that my client decided that it was
appropriate for himto participate in the 2011 voluntary
di scl osure program

Accordi ngly, even though the statute of
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[imtations for 2003 had expired, he voluntarily filed an
anmended tax return for 2003 and voluntarily paid the
taxes. What is interesting to knowis that the IRS, to
par aphrase again, took the approach of heads, | wn,
tails, you lose. |f an anpbunt was due, then even though
the statute had expired, you had to pay the tax and the
penalties in order to be in the program

However, if a refund was due, the RS s position
Is that the statute had expired and therefore you did not
get the refund. So if you owed taxes, you had to pay even
t hough the statute was closed. But if you do a refund,
they would not give it to you because the statute had
cl osed.

So in the predecessor to 18622, which was 18451
and as anmended over a nunber of different periods of
time -- the requirenent for the Franchise Tax Board to get
additional tine to assess penalties is triggered by the
receipt fromthe IRS of a final federal determ nation.

In legal ruling 280, issue No. 2 dealt with
whet her a final federal determ nation, those words,
covered a situation where the taxpayer voluntarily nmade a
paynment of tax after the statute of Iimtations had
expired and in that legal ruling, it was concluded that
where the statute had expired and the paynent was

voluntary, there was no final federal determ nation.
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That | egal ruling has been decl ared obsol ete,
not because of issue No. 2 but because of issue No. 3.
| ssue No. 3 went to the issue of what constituted taxable
i ncome. There was a change in the revenue taxation code
that made that particul ar i ssue obsolete, which is why the
| egal ruling was decl ared obsolete. But it was declared
obsol ete not because of the issue at hand here as to what
constitutes a final federal determ nation.

Furthernore, if you | ook at Section 6401 of the
I nternal Revenue Code -- and | believe it's regulation
1.6401-1(a)1l -- it is clear that for federal purposes a
paynent of tax by a taxpayer after the statute of
limtations has expired is considered an overpaynent. It
is not considered to be a tax. And if the taxpayer files
a refund claimw thin the appropriate statute, he can get
a refund for that voluntary overpaynent.

I f you | ook at Section 18622 -- and | will quote
briefly -- it says "If any itemrequired to be shown on
the federal tax return included any gross incone
deductions, penalties, credit or tax for any year."

Well, in this particular case, the paynent by ny client,
M. Yazdinian, on the anended return of the tax due
voluntarily constitutes an overpaynent. |t doesn't
constitute a tax.

Therefore, that overpaynent, since it's not a

10
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tax, can't fall under 18622 and therefore the fact that
there was a notice by the IRS to the Franchi se Tax Board
is irrelevant. There is no additional tax due on that
notice. There is an overpaynent under 6401.

So based on all of that, it is clear fromthe
anal ysis and the legal ruling and in the Robert Kerr case,
that -- the nmere fact that a letter -- a notice is
recei ved by the Franchise Tax Board fromthe IRS, if the
statute of limtations has expired, does not rise to the
| evel of a final federal determ nation and therefore the
addi tional tinme under 18622, 19059 and 19060 are not
triggered and therefore, the assessnent by the Franchise
Tax Board in | believe it was '17 -- "16 was untinely and
t herefore should not be required to be paid.

JUDGE BRAVHALL: Ckay. | followed that.

Any questions?

JUDGE CHO If it's okay, | would like to
reserve questions and tal k about everything at one tine.

JUDGE HOSEY: Yeah.

JUDGE BRAVHALL: You may proceed, M. Couti nho.

MR, COUTI NHO  Yes.

JUDGE BRAVHALL: Pl ease do.

MR. COUTINHO Good norning. In this appeal FTB
issued a tinely notice of proposed assessnent for the 2003

tax year. In June 2015 FTB received information fromthe

11
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| RS that Appellant's federal 2003 tax year savings account
had been adjusted due to an exam nation. Pursuant to
Revenue and Taxati on Code Section 19059, FTB has two years
fromwhen it is notified of a federal judgnment to issue a
noti ce of proposed assessnent.

Accordingly, FTB tinely issued a notice of
proposed assessnent to Appellant in Septenber 2016. After
receiving Appellant's tinely protest FIB affirmed M P. A
and Appellant has filed a tinely appeal. Appellant
incorrectly contends today that there was no final federal
determ nation in 2015 because the statute of limtations
to assess additional tax expired in 2007.

Appel l ant al so contends today that the paynents
were voluntary, that they were an overpaynent on the 2003
tax year account; however, |IRS records contradict
Appel l ant's assertion and show that there was a fina
federal determ nation in June 2015. Revenue and Taxation
Code Section 18622(d), defines a final federal
determ nation as the date on which an adjustnent resulting
froman IRS exam nation is assessed.

As explained in FTB's opening brief, the
I nternal Revenue Service, through a revenue ruling,
determ ned that a nmaster file transcript, both the literal
and plain | anguage versions, are to be relied upon to

verify the validity of an | RS assessnent.

12
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In this case Exhibit E of FTB's opening brief is
t he plain | anguage version of the nmaster file transcript,
ot herwi se known as the account transcript. The account
transcript shows a tax assessment on June 8, 2015.
Accordi ngly, under subdivision D of Section 18622, the
final federal determ nation date for the 2003 tax year is
June 8, 2015, the date the I RS assessed additi onal tax.

Appel I ants did nake paynents on their federa
account, account transcript shows; however, the account
transcript shows there's no overpaynent to Appellant's
account, federal account. Rather, it appears the paynents
were made in regards to the additional tax that was
assessed for the 2003 tax year.

FTB was notified of the federal assessnent by
the RS on June 11, 2015. Accordingly, FTB s assessnent
i n Septenber 2016 was issued tinely, within tw years of
the final federal determ nation under Revenue and Taxation
Code Section 19059. Appellant today has cited to FTB
l egal ruling to support his position that the federa
statute of limtations expired prior to FTB's assessnent.

However, FTB's |legal ruling does not apply in
this appeal for three reasons -- the first, as Appellant
concedes today, legal ruling 280 was withdrawn in 1998;
two, the set of facts applied in legal ruling 280 are

different than that are at issue in this appeal;

13
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and three, the statutory |anguage articulated in |egal
ruling 280, which was drafted in 1964, was changed in 1999
to include subdivision Dto Section 18622, which defines
what a final federal determ nation date is.

Nonet hel ess, even if legal ruling 280 applies,
it does not avail Appellant of this case because IRS
records reflect that the federal statute of l[imtations to
assess additional tax had not expired prior to the IRS
assessing additional tax. As explained in FTB's reply
brief, the IRS s individual nmaster file shows that the IRS
had until March 15, 2016 to assess additional tax and thus
the IRS s June 8, 2015 assessnment was tinely.
Accordingly, FTB respectfully requests it be sustained in
this matter and FTB's assessnent be affirned.

Regardi ng the accuracy related penalty issue,
FTB rests on its opening brief and requests that the
penalty be sustained. |[|'d be happy to address any
concerns the panel may have.

M5. MOSNIER I n response to M. Yazdinian's
di scussion of legal ruling 280 and what a federal
determ nation is -- his argunent that the | anguage in
l egal ruling 280 and the precursor to 18622 -- 18451 --
that this rates federal determ nation remains static since
the date that the legal ruling 280 had been promul gat ed,

it's sinply incorrect.

14
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And the reason 18622(d) was added in 1999 was
preci sely because there had been confusion over the years
as to precisely what a federal determnation was. In
fact, at the tine legal ruling 280 was witten, the phrase
was federal determnation; it wasn't final federal
determ nation. That was added | think in '80, '82, maybe.

W have B.O E. decisions. | pulled up a few
| ast week and | ooked at them Starting in 1982, you have
a decision saying well, the date of the taxpayer and I RS
tax court settlenment. Well, that's your final federal
determ nation date. And then you had, in 1985, the date
of the exam nation, of federal changes, the I RS form 4549.
The date that was signed, fully executed -- that would be
the final federal determ nation date.

Then you had the decision in August of '95,
Ral ph Lewi s, saying the date the IRS form 870(p), which
was a settlenent agreenent for partnerships, that that was
fully executed -- that would be the final federa
determ nation date. And a few nonths |later you had the
deci sion, the | ast one fromthe Board of Equalization on
this issue, on the Evel yn decision in Decenber of 1995,
saying that the date the deficiency is assessed is the
final federal determ nation date and that preceded the
addition in 1999 of 18622(d). And that is -- that

addition is clear, that the final federal determ nation

15
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date is the date the tax is assessed pursuant to Revenue
Code Section 6203.

That statute in turn says it's assessed as set
out in the attendant treasury regulation. The attendant
treasury regulation tells you that the assessnent is the
| RS record that includes the name of the taxpayer, the
character of the adjustnment, the anobunt of the assessnent
and that is signed by a revenue officer or other official
at the I RS

And then in 2007 you have the revenue ruling
2007-21 that says well, if you |l ook, as M. Coutinho
expl ained, at the master file transcript, either the
heavily coded certification -- which is Exhibit J -- FTB's
opening brief sets out the assessnent statute expiration
date or the easy to read version -- the account
transcript, which is Exhibit Eto FTB' s opening brief --
they are clear that there was an assessnent, the date of
t he assessnent and that is the final federal
det er m nati on.

W would note also on the transcript it's very
clear there was an exam nation. There was coding on the
account transcript; exam nation opened; then there are the
entries that show the additional assessnents, penalties,
interest, tax, and then there is the closing entry --

that's transacti on Code 47271 -- that shows the cl osing of

16
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the return. That is the official record.

And those are the records on which FTB relies in
accordance with 18622(d) to determ ne the starting point
for an assessnent under 19059 or 19060. Thank you.

JUDGE BRAVHALL: Just a point of clarification
along with all of that?

M5. MOSNI ER:  Sure.

JUDGE BRAVHALL: Your view that the addition of
a definition of a date includes the definition of a final
federal determ nation.

| read the verdicts and when | read the argunent
about D-- Dto ne is a date certain but it isn't a
definition of final federal determnation. So help ne
under stand why your argunent that it is a definition of
the final -- it doesn't have anything to do with the rest
of your argunent --

M5. MOSNI ER:  Sure.

JUDGE BRAMVHALL: -- just a point of
clarification --

M5. MOSNI ER Sure. Because 18622(d) does say
that the date -- the final federal determnation is the
date the tax is assessed. And so | think you cannot
decoupl e the date fromthe activity to which the date
appl i es.

JUDGE BRAVHALL: Ckay. Al right.

17
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M5. MOSNIER Not only that, that woul d be
consistent with the Adel man deci sion of the Board of
Equal i zati on that says the final federal determ nation
date is the date that the deficiency tax is assessed.

JUDGE BRAMHALL: Now, Judge Cho, any questions?

JUDGE CHO Yes. So | just wanted to get sone

clarification on sone docunents that's before us here. In
Exhibit -- just first wwth the Franchi se Tax Board --
Exhibit J, | believe you said, is the heavily coded naster

transcript for the Appellant's account; is that correct?

MR. COUTINHO  That's correct.

JUDGE CHO And on there -- | believe it's
page 4 out of 5 -- that he has the -- FTB has argued the
statute of limtations for the 2003 taxable year; is that
correct?

MR. COUTINHO That is correct.

JUDGE CHO Is it the one that's circled, that
" ASVD0315716" ?

MR. COUTINHO That is correct.

JUDGE CHO So is that your position, that this
denonstrates that the statute of limtations is March 15,
2016; is that correct?

MR, COUTINHO. Yes, for the IRS.

JUDGE CHO  Thank you.

So now question to Appellant -- do you have any

18
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reason to doubt that or can you explain your position --
because you stated that -- | believe that the statute of
[imtations had already expired but according to FTB, this
shows the statute of limtations is still open until 2016.

MR. KOLSTAD: Well, | cannot speak to the
intricacies of the RS s conmputer system \Wat | can tel
you is that the statute for 2003 woul d have expired for
federal purposes in 2007. Under the normal statute, if it
was a six-year statute, it would have expired 2010.

So the statute itself for the year in question
clearly expired | ong before ny client voluntarily filed an
anended tax return and nade a tax paynent. | suspect that
the IRS did not want to redo their conputer system nerely
to deal wth 4- or 5,000 people who decided to participate
in the voluntary disclosure programto provide for
di fferent coding.

So why that is in there, | don't know, but it is
cl ear under federal |aw once statute has expired, you
cannot voluntarily -- the IRS cannot extend it and the tax
t axpayer cannot voluntarily extend it. Once the statute
is expired, it's gone. And so the -- as to why it's in
there, | don't know But it's very clear that there was
no ability on the part of the IRSto cone in in 2015 and
assess a tax with respect to 2003.

The only reason | think it's there is because

19
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there was a voluntarily paynent and they needed to put it

sonmewher e.

JUDGE CHO  Ckay. Thank you.

JUDCGE BRAMVHALL: When did M. Yazdinian -- or
you with M. Yazdinian -- begin your negotiations on the

vol untary di scl osure progranf

MR. KOLSTAD: | forget the exact window. There
was a six-nonth window in 2011. | believe it expired
Septenber of 2011. There was a wi ndow of tinme in which to
do three things -- one was to file with the Crim nal
| nvestigation Bureau in Philadel phia to nake sure that you
weren't already being audited and you didn't know about it
because you were, then you couldn't participate.

Then there were sone forns you had to file,

i ndi cati ng which banks were involved and so on and so
forth, and then there were the amended returns and the
penal ty cal cul ati on and bank statenents and a whol e bunch
of supporting docunentation. So all of that woul d have
been filed in 2011.

JUDGE BRAMHALL: Ckay.

MR KOLSTAD: And then once that was filed, then
at sone point --1 forget exactly when -- M. Joyce
Cerangeli (phonetic) at the IRS went back and forth
| ooking at the penalty cal cul ati ons, asking sone

guestions, and then eventually there was a cl osing

20
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agreenent and another check -- a couple checks were
witten --

JUDGE BRAMHALL: Ckay.

MR. KOLSTAD: -- to pay for the penalty.

JUDGE HOSEY: So this is in 2011. So the 2003
tax year had already -- the statute of limtations had
al ready run.

MR, KOLSTAD:. Yes.

JUDGE HOSEY: So the IRS -- even though the
statute had run on sonme of these years, they required a
filing for the years that had al ready run?

MR, KOLSTAD:. Yes.

JUDGE HOSEY: Ckay.

MR. KOLSTAD: The FAQ -- the way the 2011 and
all of these voluntary -- offshore voluntary disclosure
prograns had been run is the I RS publishes these
frequently asked questions on their website and then they
change it fromtinme to tinme but they don't tell you; so |
can't check it -- and it's very clear in the FAQG for the
2011 OBDP that in order to participate, you had to file
2003 to 2010, which is interesting, for two reasons --
one, it's not the sort of six-year extended statute that
you m ght have thought they were.

In addition, there's a form the 90-21

(it naudi ble) form which is the foreign bank report form--

21
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where it's a treasury departnent formand not a tax
departnent form-- that you're required to file if you
have nore than $10,000 in foreign bank accounts. There's
a separate section in the U S. Code that deals with that
filing requirenent that's not in the tax code section.
It's in a different section. And that form has a six-year
rolling statute of limtations. So even if you don't file
it, there's only six years.

So why the I RS picked eight years as opposed to
six years is unclear, but that's what the FAQ sai d.

That's why we filed 2003 through 2010.

JUDGE HOSEY: Thank you. Thank you for
explaining that. The argunent regarding | RC 6401 and the
paynment of tax after the statute of Iimtations is
consi dered an overpaynent -- can you explain how that goes
into your argunent about 18622(d) a little nore for ne
pl ease.

MR, COUTINHO. Yes. The IRS account transcript
does not show that there has been an overpaynent of tax
for the 2003 tax year. The I RS account transcript has
Exhibit E, April, reflects that there was a paynent made
but it looks like it was applied to the additional tax
assessed by the IRS for the 2003. So we believe that the
| RC tax code section does not apply to this case.

JUDGE HOSEY: Gkay. So the code itself says
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paynent or -- not overpaynent?

MR, COUTINHO | think the I RC code section
tal ks about -- applies if there's been an overpaynent nade
for that federal tax year; however, the account transcri pt
does not reflect that there has been overpaynent nade.
There's no bal ance; there's no -- it does not reflect that
t here has been overpaynent for that 2023 federal.

JUDGE HOSEY: | under st and.

M5. MOSNIER:  An account transcript would not
have a line itemcalled "Overpaynent."” Wat it would have
is aline itemnoting a refund and/or credit of an
overpaynent. The paynent nmade by M. Yazdinian in 2014 is
not characterized as an overpaynent. |t is characterized
on Exhibit E as advanced paynent of tax owed.

JUDGE HOSEY: No other questions for ne. Thank
you.

JUDGE CHO. Mnd if | ask a quick question?

JUDGE BRAVHALL: Pl ease.

JUDGE CHO Since we're tal king about Exhibit E
again, | just wanted to ask the Appellant, on Exhibit E,
page 2 of 2 -- it's the last page of Exhibit E -- it
starts with Code 420, "Exam nation of Tax Return." The
date was August 16, 2013. Do you know if Appellants were
ever notified by the IRS that their 2003 tax return was
bei ng anended by the I RS?
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MR. KOLSTAD: The process was -- the anended tax
returns that were required to be filed by the FAQ were
filed in 2011. They were then (inaudible) and put at the
bottom of a stack, a very large stack. And the top of the
stack was then assigned to agents across the United
States, many of them unhappily, to deal wth.

Eventual ly, Ms. Joyce Cerangeli, at the IRS, was
assigned ny client's pile of anended tax returns. She
| ooked at them did whatever she felt was appropriate.

The di scussions that we had had to do with the eventua

i ssues of were the bank deposits right and they were
transferred between the different accounts and did we neke
appropriate adjustnents so there's no doubl e accounti ng
and all of that to come up with the 25 percent penalty
that had to be paid as part of participating in the

vol untary di scl osure program

So in the OBDP for 2011, there were four
paynents that got nade. There was the |eft side of the
page, which was the tax side, and you pay whatever
addi ti onal taxes. There was a penalty on the taxes that
hadn't been paid and there was interest on the penalty and
the taxes. And that was it. There were no penalties for
failure to file other forns that potentially could have
been filed that woul d have had penalties.

On the right side, was what they call the "In
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lieu of penalty,” which was in lieu of all the things they
coul d have potentially assessed as penalties; they took a
penalty of -- and again, there's no statutory basis for
this. They just nmade this up. They took a penalty of 25
percent of the highest balance in the accounts during the
period 2003 t hrough 2010.

And so that was the big nunber. The rest of the
nunbers were little. As you can see, in 2003 the anount
of additional tax owed was de mninus. The penalty was
very significant. It was six digits, high six digits. So
the discussion that | had with Ms. Cerangeli focused on
the conputation in lieu of penalty.

JUDGE CHO Ckay. So it sounds |ike you were
aware that a tax return of sone sort was bei ng exam ned by
the IRS; correct?

MR, KOLSTAD: Absolutely. But it was a
voluntarily filed tax return, so that he could participate
in the program And voluntarily filing an anmended tax
return after the statute has expired does not reopen the
statute. The only reason we filed this was to get the
benefits of the -- both 2001 and OBDP

JUDGE CHO. Thank you. So it's kind of simlar
to your previous statenent to ny further questions, which
was even though the IRS shows a statute of |imtations

date of 2016, you still believe that is the statute had
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expired earlier and there was nothing that could have been
done to open and you' re not sure why the IRS had that
date; is that correct?

MR. KOLSTAD: Yes. The entries by the IRS in
the transcript cannot determ ne whether or not the IRS had
the ability to open the statute of |imtations.

JUDGE CHO  Thank you very nuch for the
clarification.

JUDGE BRAMHALL: One | ast question, | think.

You cited a case, Robert Kerr?

MR. KOLSTAD: Yes, in our brief.

JUDGE BRAMHALL: Is that in your brief?

MR. KOLSTAD: Yeah.

JUDGE BRAMHALL: I'Il find it in your brief.
Thank you.

MR, COUTINHO 1'Il just note that he -- | think
it'"s in Appellant's required brief, that citation is.

And then al so the account transcript as
Exhibit E does not reflect that there was an anended
return filed by the appellant for the 2003 tax return.

MR. KOLSTAD: Happy to provide a copy. And
actually, that's incorrect. |If you |ook at the
transcript, shows that there was a return filed on a
tinely basis in 2004. So if there was a return filed in

2004 and sonet hi ng happened in 2015, it has to have been
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on the anmended return.

JUDGE BRAVHALL: Ckay. So closing statenent?

MR. KOLSTAD: GCkay. The Franchi se Tax Board
appears to be relying on 18622 (d) to say that the
federal -- the final federal determ nation occurred when
the entries were made in '15 and | think they're failing
to focus on the fact that says "is assessed pursuant to
Section 6203 of the Internal Revenue Code." 6203 of the
| nternal Revenue Code, | believe, allows themto assess
taxes within an open statute of |imtations.

That's why, if you | ook at 6401 and the
regul ation that we cited and you read the regul ation, you
wll see that it deals with a voluntary paynent of tax by
the taxpayer and it's treated as an overpaynent. So if we
have a paynent of tax after the statute of limtations
expired and the regul ati on under 6401 says it's an
overpaynent of tax, then it can't be a tax paynent that
triggers 18622(a) in the first place.

So if we don't have a paynent of tax for
pur poses of 18622(a) in the first part of the sentence,
you never get to the second part of the sentence that says
“"final federal determination.” So we don't have to keep
readi ng because we don't have a tax. W have an
over paynment. And overpaynent is not a tax.

JUDGE BRAVHALL: Ckay. d osing?
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MR COUTI NHO  Yes.

MR, COUTINHO 1'd just add that it is entitled
under I RS revenue ruling 207-21 to rely on official
records fromthe Internal Revenue Service and that it was
entitled to rely on the plain |anguage version, which is
t he account transcript. Thank you.

M5. MOSNIER We'd al so add there's no evidence
in the record to support the statenents concerning the
of fshore di sclosure program the filing of any anended
return for this year or regarding the authority of the
ci rcunst ances under which the paynent was nade, which
dovetails with FTB's position that it is entitled to -- in
fact, instructed to -- rely on the official I RS account
record in the discharge of its duties pursuant to the
revenue taxation code.

JUDGE BRAVHALL: Just -- | recall when this case
originated, it was 2003 through 2010, and 2003 was
separated out, but in the record prior to being separated
out, there was quite a bit of references to the voluntary
di scl osure program So I'll just point that out. But I
hear your point on 2007.

MR, KOLSTAD: Actually, if you |look at the
protest letter that we filed on Novenber 1, 2016, in the
statenment of facts on page 2, it says "Taxpayers

participated in the 2011 of fshore voluntary exposure
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program " and on and on and on. So this also deals nore
wth the years 2006 through '10 rather than 2003. But you
made it clear fromthe begi nning that the whole reason

t hi s happened was because of the participation in the 2011
vol untary di scl osure program

JUDGE BRAMHALL: Ckay. Anything further?

MR COUTI NHO  No.

MR. KOLSTAD: No, Your Honor.

JUDGE BRAMHALL: Ckay. Then at 10:21 |I'm going
to close the record in this case. Thank you all very
much. This case will now be submtted for decision
M. Kol stad, M. Coutinho, |I thank you very nuch both for
your presentations. W wll take this nmatter under
consideration and it is our intention that we wll nail
our witten decision within 100 days of today. Thank you.

MR. COUTI NHO. Thank you.

MR. KOLSTAD: Thank you

(Proceedi ngs concluded at 10:21 a.m)
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STATE OF CALI FORNI A )
) SSs.
COUNTY OF LOS ANGELES )
I, Lisa V. Berryhill, C.S. R No. 7926, in and for the

State of California, do hereby certify:

That the foregoing 29- page Heari ng was taken down by
me in shorthand at the tine and pl ace therein naned, and
thereafter reduced to typewiting under ny direction, and
the sane is a true, correct and conpl ete transcri pt of
sai d proceedi ngs;

| further certify that I amnot interested in
t he event of the action.

Wtness ny hand this

LI SA V. BERRYHI LL, CSR NO. 7926
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