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Los Angel es, California; Tuesday, March 19, 2019
1: 00 p. m

JUDCGE ANGEJA: We're now on the record for the
Ofice of Tax Appeals formal hearing for the appeal of
Mohammad Lavaf, Case No. 18043000. It is March 19,

1:00 -- not 18. M nane is Jeff Angeja and |'mthe |ead
adm ni strative law judge. M/ co-panelists today are Linda
Cheng and Al berto Rosas.

After today's hearing we'll waive the evidence
and issue a witten decision wthin 100 days of the close
of the evidence. And M. Lavaf, you've introduced
yourself for the record but for the stenographer's
benefit, can | get you to state your full nane again.

MR. LAVAF. M/ nanme is Mohammad Lavaf. They
know nme as M ke.

JUDGE ANGEJA: And for CDTFA -- 1'Il call you
guys the Departnent -- can | get you guys to introduce
your sel ves.

MR. LAMBERT: Scott Lanbert.

M5. RENATI: Lisa Renati.

M5. BERG N Panel a Bergin.

JUDGE ANGEJA: As we agreed at that pre-hearing

conference in this matter, this appeal involves two
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i ssues, which are first whether Appellant has established
reductions are warranted to the neasure of unreported

t axabl e sal es established in the audit; and second,

whet her Appel |l ant should be relieved of the tax based on
al | egedly erroneous advice received fromthe Departnent.

And during our pre-hearing conference Appell ant
i ndicated that he has 8 exhibits -- CDTFA said that it had
13 -- all of which have been previously provided by the
parties to each other and to the Ofice of Tax Appeals.
We've nmarked Appellant's Exhibits 1 through 8 and CDTFA' s
Exhibits A through M and we've electronically provided
themto those parties. At the pre-hearing conference
neither party had an objection to those exhibits.
assune that's still the case?

MR. LAMBERT: Correct.

JUDGE ANGEJA: Hearing no objections, | admt
t hose exhibits into evidence.

(Appellant's Exhibits 1 through 8 and

Respondent's A through Mreceived into
evi dence.)

JUDGE ANGEJA: And at our pre-hearing
conference -- it's based on our pre-hearing conference.
My understanding is we've got two wi tnesses today.

M. Lavaf will testify on his own behalf and Ms. Renati

for the Departnent. So not at this nonent but in a few
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mnutes, |I'll swear each party in before they nmake their
testi nony so that your testinony will be under oath.

And then we've covered it at the pre-hearing
conference but | quickly want to explain how this hearing
wll proceed. W had agreed M. Lavaf's testinony nmay not
exceed 20 m nutes and the Departnent would then be all owed
to ask questions, if they have any, as woul d the panel.
And then the Departnment will present its testinony, also
not to exceed 20 mnutes. Co-panelists can ask questions
and M. Lavaf, you can ask questions of themas well. And
then we'll allow you 5 mnutes to nmake a rebuttal or to
respond to anything you raise if they wish to.

Wth that, if neither party has any procedural
gquestions, | will swear you in and then we'll|l get started.

MR. LAVAF. | have a question.

JUDGE ANGEJA: Sure.

MR. LAVAF. Because |'ve never net these
people -- | nmet the nenber of B.OE | don't know t hese
people. But -- and |I'mnot an attorney.

JUDGE ANGEJA: That's okay.

MR. LAVAF. M case is based on a fal se
accusation. They put a lot of stuff -- and these are the
papers that the B.O E gave ne and they have it probably.
And | read line by line -- nost of the lines is false

accusation. So with that case, I'ma little bit nervous
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because of the three judges. | just wanted to say that
because of the false accusation -- and | searched it
online -- we throw the case out because of the fal se
accusation that they have. If it's okay with you guys, |

would go into it nore.

JUDGE ANGEJA: Well, it sounds like you want to

try to make your case; so let ne let your clock begin in a

second. I'Il swear you in as a witness and then you'l
tell us your side of the story.

MR. LAVAF: | understand. | thought maybe this
one is before | proceed because | have sone papers that |
mailed -- | emailed it to Ms. Lopez --

JUDGE ANGEJA:  Sure.

MR. LAVAF. -- and they have it. | asked the
guestion online how !l could throw the case out because of
the fal se accusation. | could go into ny case |ine by
line and tell themthat they lied but this is very
important for nme, that in their file B.O E. had false
accusation of what | have -- |lots of them

So the main thing is they said | had beer or
wine. | never sell any beer or wine in that shop.

JUDGE ANGEJA: Let ne stop you because even if
we were to agree with you, | can't throw this case out
t oday.

MR. LAVAF. That's fine.
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JUDGE ANGEJA: We'Il consider the evidence and
the argunents fromboth sides and then we wite a witten
decision that gets nailed to both parties in |less than 100
days fromtoday's date. So we want to hear your story.
Wth that, let ne swear you in.

Wul d you pl ease stand and rai se your right
hand.

Do you swear or affirmto tell the truth?

MR. LAVAF. Absol utely.

JUDGE ANGEJA: So be seated and you can begin

when you're ready. Tell us your side of the story.

OPENI NG STATEMENT

MR. LAVAF: | hope | have the tinme. | have a
little shop in Santa Monica, 1715 Pico Boulevard. It's a
little shop. It's a falafel house, not the G eek
restaurant, not the Mediterranean. It is a falafel shop,

600 to 650 square foot. M nmain food was a falafel and |
had a nenu that they have but | had a nmenu. Mbst of ny

custoners, they knew ne as fal afel because it was the nane

of the falafel house -- Falafel Fam |y Deal s.

| had cold food and hot food. | had one little
grill, one little machine for the shawarma and one that --
oi |l maker for the falafels and humus. Smal | place. It

was a counter size, about 600 square footage, owned and
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controlled by me only. | bought it in '84 for $80, 000.
In their report, when I'mreading it -- |'mjust
going to get into it alittle bit. Because |l sold it for

125, they estimated ny sale or tax or whatever they're

trying to get fromne -- fromthe sale that -- | bought it
for $80,000 in '84. | sold it on August 31, '15. That
was ny last day. | sold it for 125. | was there by
nmyself. | made the food; | cleaned the place; | closed
the place; | opened the place. | did everything. So it's

my fault if | did sonething.

But based on that -- just wanted to say the
| ocation of ny place is between 17 and 18 on Pico
Boul evard, which is the worst area of Santa Monica. |It's
a gang nenber. So if they have sone witness that is going
to conme later on and tell ne sonething about the G eek
restaurant, for exanple, in Wstwood, that doesn't mnake
any sense because ny location isn't usual. It was a
little place.

It was in front of the Santa Monica City Coll ege
but the coll ege had four senesters. Because of the bad
budget in L.A, they didn't have a winter session. They
shut down the summer classes. So they didn't have any
classes in the sumertinme. Maybe they open |ike naybe
9:00 to 2:00 or 2:30. But they didn't have any class in

the winter session. So | only had one or two senesters.

10
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"' m not going to argue how nmuch | sold but
everything that the B.OE told ne to do, | did it
exactly. | have two inportant files; one is the File E,
which is Iike nine pages -- they have it and | sent it to
the judges -- and | sent it to the judges. And also, the
letter that | got fromM. Satel (phonetic) -- which is
very inportant, this letter -- on Septenber 19, 2012 --
because | was doing -- the B.O E never had the e-file
before 2012.

W go and do the taxes every four -- it was four
quarters. Every three nonths | had to do the taxes and
send it to the B.OE. and send them a check. Then they
change it to the e-filing. On Septenber 19, 2012, | got a
letter fromthe B.OE that | had a state Board of

Equal i zation that said | have to give them 2, 145. 24, by

M. Mchael Satel. | called them | had a phone nunber
inthere. | called them He had an assistant naned
Rebecca. | had few conversations with her. She told ne
that | have to -- because of this anpbunt -- we don't know

what ki nd of food do you have. So she told ne to item ze
the cold food and the hot food. So what | did, | send the
letter on 9-26-12 with nmy handwiting, which is not good
but I didit.

JUDGE ANGEJA: Let ne quickly interrupt.

MR, LAVAF: Yes.

11
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JUDGE ANGEJA: That is, for those of you
follow ng, that's Exhibit 6, page 204, as | understand it,
will be marked. That's your handwitten letter, dated --

MR. LAVAF. That's a handwitten letter that |
send with all the information that | have to the state
Board of Equali zati on.

JUDGE ANGEJA: Go ahead.

MR. LAVAF. Dear M. Satel -- | can't pronounce
it. And | wote it down. For the response of that
letter, what should | do? So M. Satel introduced ne to
Rebecca and when | was talking to her, she told ne to
itemze it. So | diditemze it and | put the drinks and
the cold food and the hot food, wote it down on the page,
and after, when | had a conversation wth Rebecca,
everyt hi ng was okay.

They took that 2000 -- whatever anount it was --
2,145.24 -- they made it to zero. They never -- B.OE
never sent ne a letter after that. They say that what --
t hey should send the letter but |I did nost of ny stuff by
witing a letter and talked to the nenbers on the B.O E
At one of the nmeetings that | had after, on 2016, when |
talked to the B.OE., they were telling ne about the
letter that they didn't have. They didn't have this
letter. | gave themthe letter because they couldn't find

it; the B.OE could not find this letter. | gave them

12
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all the information that | have.

JUDGE ANGEJA: The one you have in your right
hand -- what's that date --

MR. LAVAF: That's the letter -- Exhibit F, from
M. Satel, fromB.OE They could not find this letter.

JUDGE ANGEJA: Dated Septenber 197

MR. LAVAF. Septenber 19, 2004.

JUDGE ANGEJA: Exhibit 6, page 1.

MR. LAVAF. They could not find this letter.
They couldn't find the response fromne. | gave them
these things. So whatever they nade, they made it out of
these letters. And in 2016 it was the mddle of the --
tal king to sone people in Board of Equalization, | find
this letter and | called M. Satel nyself; | told him--
because he was telling nme, he prom sed ne that everything
i s okay and because the B.OE. didn't send ne a letter
t hought everything was okay.

So | separated ny cold food; | separated nmy hot

food. | put a tax on the hot food. |If |I had, let's say,
a falafel plate, | had a small plate, | put the hot food
on the side, nmy plate was all cold -- | didn't charge a
custonmer a penny for the tax. | only charge a custoner if

there was hot food in there. And | had a piece of paper,
you could see | just wite down if it was falafe

sandwich, it was a cold pita bread. | cut the top, | put

13
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salad and |l ettuce and tonmato, and it cones with three

falafel bowls. Wth falafel bows, | make it, | put it in
the little plate. | put it on the side.
The taxes on that is -- at the tine, if it was

12 or 13 or 14, it would be 10 percent or 9 percent or
whatever it was -- | put 50 cents each; so if there's
three falafel bows, | put the tax on it, it's 15 cents
tax, for the three falafel bow. So | had a piece of
paper by ny cash register. | wasn't busy; so | just wite
it on a piece of paper. That's ny tax on the hot food.

For me to recognize -- because every three
nmonths | had to do this and then I figured out for the
whol e year for the IRS. B.OE. asked ne to do the five
every -- four quarters, every three nonths. So | had this
until 2015. | tax on the hot food; ny hot food and cold
food were totally separated and | had the price. A bunch
of nmy stuff was cold food. |In the report that | have, the
"E," which is nine pages, that's the big inportant -- this
is dirt, the B.OE.

JUDCGE ANGEJA: That's the D & R Go ahead.

MR. LAVAF: That's nine pages. And they wite
down -- they nmade it bigger. Every line that | could go
intoit, they say that it was a restaurant. They said
that | sold beer and wine. They said that | had a table

wth a tablecloth. They said that | had dishes.

14
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That's what -- fromthe beginning | thought they
shoul d throw the case because it's all false accusation.
| f there was sonething that | did, they should have sent
ne a letter. B.OE should have sent ne a letter. From
2012, | never received a letter fromthem-- not a bill
not a letter, nothing. Every tine -- every year, every
three nonths | did ny tax based on the cold food and hot
food that | gave them and they cashed it.

On one tine | had a paper and I -- | sent it
emai | because the B.O E. had mi shandl ed the taxpayer noney
and at the time | didn't know what it was but they sent a
bill and they said | have to pay them $703 because
didn't pay them-- one of the quarter. | didn't know
what's going on but | called them they told ne "You
didn't pay that." So | went to the bank -- the B.OE
cashed that check two days before even they send ne that
letter.

| called the BOE It took me a nonth or so
because they had to research it. Finally they told ne on
t he phone "Okay; we're going to nake it a zero," and they
send nme a letter; they grant it to zero. And they even
charged ne for the penalty, for $70.35, that | -- |
mention it to thembut then -- but then the letter that
| -- the email that | sent to themwas very inportant

because then it come to ne that because the B.O E. was

15
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m shandl i ng the taxpayer noney, |'mjust -- |I'mnot saying
anyt hi ng.

| don't know what's goi ng on because they were
following this, the Court was, but in the L. A Tines was
that they m shandl ed the noney and then they charge the
t axpayer, they send themthe bill. So if someone is
sendi ng the noney, they would cash it, but because |
caught them they checked it off their nonth and say
everything is okay. So they nade it to zero. They waived
the penalty. They never sent ne a letter back on it.

They never sent nme a letter that | did sonething wong.

Now, if you don't mnd, | could go to the "E"
and line by line l'd tell you why they're |ying.

JUDGE ANGEJA: Well, let nme -- if | could get
you to focus on -- as we explained in the pre-hearing
conference, they' ve got the burden of establishing their
determ nation is reasonabl e and based on the best
avai | abl e evidence. Your burden is to establish a nore
accurate determnation. |If you think going Iine by |ine
through the D & R would help you, | don't want to stop
you. What we need to hear is your evidence related to the
anount of taxes due or that's not due, if you think
t hey' ve assessed too much.

MR. LAVAF. They assess too nuch. |'mjust

saying that fromthe beginning |I've said ny location, it

16
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was in the gang nenber, 17 and 18 on Pico, worst area of
Santa Monica. | wasn't in WIlshire Boulevard; |I wasn't on
Santa Monica. | was in 17 and 18, the African Anmerican
gang, the Latino gang. And in their report that you have,
at one point they say it's 80/80 road. At one point they
have the 40/60 road. At one point they have 30/ 70 road.

| don't know which one is wong or which one
is correct. M point is | don't have any papers to prove
It because when | saw the place -- | was lucky | had a

stroke in 2014; | was very happy to get rid this place --

| throw everything out. | find sone of the papers but
they're blamng -- they're estimating this on different
| ocati ons.

If they're right, they could have cone to the
Hungry Pocket when | was operating, or even when | sold
t hat place, they could have cone to that place and ordered
the food and see what kind of food we had and if it was
crowded or not, if we have beer or we have wi ne. They
could check it. They didn't check it.

They went to sone other place. They put the
Greek restaurant in there. They conpare nme with Wendy's
and Subway and they fal se accusation of ne selling beer
and wine. | never sold the beer and wine. | never had a
license. The B.O E. could have checked the place if | had

license to sell beer and wwne. And that's on page 8, |ine

17



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

IMO: MOHAMMAD LAVAF PROCEEDINGS, T

11 to 23, on the "E" that they had the accusati on.

At one point Ms. Karen Hit, for the appeal
center, which is one on Cctober 19, 2017 -- she copied
everything that is on 5G which is few nonths -- is
June 25, 2018. The date doesn't make any sense. One is

June 25, 2018. Her report is Cctober 19, 2017. The

B.OE had a |lot of problens. | have no evidence to
say -- |'mjust saying that |I'm okay.

If they want to tell ne actual -- maybe | nade a
m stake on the carry card. | separated the tips for the

B.OE for the IRS, nmaybe | didn't separate it. They told
me -- not then but they told ne that | paid nore to the
IRS than the B.OE. | did all of this nyself. |'mready
to pay for actual, actual paynent if there's a m stake on
t hat .

| paid ny taxes. |If it's actual -- but don't
conpare ne to the other locations. Don't conpare ne to
t he Subway or any other places that you want. | told them
exactly what | did. | told themexactly what | did. |
charge themthe taxes. They even said it in the report.
They never audited ne. It is ny person -- | always paid
it ontinme. | always pay ny taxes. | don't know what
el se | can do.

| f they charge ne -- they said it's |ike 30-,
$40,000. | can't afford it. | sold the place. Nowl'ma

18
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Lyft driver to pay ny expense. | don't know what they
want fromnme. So | have no difference. You know, it's
just that's what it is.

JUDGE ANGEJA: Ckay.

MR. LAVAF: A bunch of false accusations.

JUDGE ANGEJA: Ckay. Does that concl ude your
mai n presentation?

MR. LAVAF. |'m happy to answer --

JUDGE ANGEJA: Sure.

MR LAVAF. =-- it but I'mjust saying, if you'd
allowne, | could go into 5E and tell themline by line
and which line they lied and | can could tell you, but the
problem | had -- | think it was you when we had the phone
conversation -- you asked ne to send everything that you
have so | can read it and understand it.

So ny understanding -- I'mnot an attorney. |
don't know the details. But | email it to Ms. Lopez.

JUDGE ANGEJA: Yes.

MR. LAVAF: And from ny understanding, they nmail
all ny disks, all my papers they send to them So they
have everything | have.

JUDGE ANGEJA: Sure.

MR. LAVAF. | never add anything to it. The
only thing I have extra is | find in the L. A Tines

yesterday that that goes for the fal se accusation -- and |

19
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know you're not making the rules but the two inportant
case that | renenber -- this is one yesterday -- that one
person was accused them of killing sonme people and it says
in the paper that the city forced him forced himto say
sonething different and now the attorney for this
gentleman is trying to find out and says that he was
somewhere el se. That's one case.

The other case that everybody knows is the QJ
Sinpson, that -- if you'll allowne, | could say it. Just
one second. (QJ Sinpson case -- everybody know about it --
the gloves didn't fit. The blood, they put it in
different cars. They did so many different things to nmake
this case up and then the jurors, they read it, they find
out, even though everybody thought that maybe this man is
guilty but they didn't charge himas a guilty person.

"' mjust saying that maybe | nmade the m stake
here but do the exact. Please do the -- be fair and do
the actual anount that | owed B.OE. [|'ll giveit to
them Don't estimate, don't conpare ne with the other
pl aces.

JUDGE ANGEJA: Al right. So let me turn it
over to the Departnent because we'd like to hear how they
came up with the nunbers they cane up wth.

Ms. Renati, would you please stand and take your

oat h?

20
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Do you solemly swear to tell the truth?

M5. RENATI: | do.

JUDGE ANGEJA: At the pre-hearing conference,
you said it was going to be by narrative; so I'll leave it
to you guys to nmake the case.

M5. RENATI: So ny nanme is Lisa Renati. M
current job title is supervising tax auditor 3. 1've been
enpl oyed by B.OE. for over 31 years. Half that tinme |
was an auditor, perform ng sales and use tax audits,

i ncluding audits of small nom and pop shops such as the
Appellant's. | was a supervising tax auditor with a team
of auditors for about seven years and for over five years
| was the principal tax auditor of a departnent with eight
supervi sors and 90 plus auditors.

In that tinme |I've reviewed thousands of audits.
So bringing that experience, | know that when they're --
an audit is perfornmed and there's no records provi ded, we
nmust use audit procedures that are approved and one of
those is the cash to credit nethod, including estimating a
percentage of credit card sal es.

In this case the percentage | believe is
reasonabl e. The percentage | believe was 80 percent. And
in -- |looking back, I went and | ooked at -- prepared
material, did different audits, found that of simlar

types of businesses in simlar areas, the percentages
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varied from 60 percent to 80 percent, the majority of
about 70 percent. So use of 80 --

JUDGE ANGEJA: You guys, | don't nean to
interrupt you but our records show it was 70 percent.

MR. LAMBERT: Well, 80 percent was the taxable
ratio and 70 percent was the credit card ratio. So
there's two separate ratios then we're discussing.

M5. RENATI: So in |ooking at other audits, |
found that using the credit card ratio of 70 percent was
reasonabl e and of a reasonable estimate of how many peopl e
use credit cards versus cash. Also, in addition, in
preparing for the hearing, | was able to pull 1099-K
informati on and found that for 2014, the anount of credit
cards exceeded the anount of purported sales for 2014, in
just total sales.

So in using that information, | believe the
anounts are reasonabl e.

MR. LAMBERT: | don't know if you want to ask
guestions. | have a presentation.

JUDGE ANGEJA: This is still all part of your
case.

MR. LAMBERT: All right. So initially, when we
started the audit, the appellant provided two years of
income tax returns. It was 2012 and 2013. Apparently

2012 and 2013 were the i ncome tax returns that were
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provided. There were no other records that were provided.

We had contacted the Appellant just a couple
nonths after he had sold the business. Based on a
conpari son of the figures on the incone tax returns to
what was reported on the sales and new tax returns, there
were differences. So that is -- and as Exhibit B, page
12, is our analysis of the incone tax returns as you can
see in colum D, it's the year 2012 and colum E, it's the
year 2013. So there were differences there.

The next thing that we went to go | ook at was
the audit nenu, the nenu that was avail able during the
audit, and that's Exhibit E, page 10. So if you go ahead
and take a | ook at that nenu, what you'll see on the
| eft-hand side, it wll have falafel, fish, gyro, kabobs,
di fferent types of kabobs. The mpjority of the itens on
the |l eft-hand side of this nenu are subject to tax.

So the fact that you could have cold food that
is sold with hot food when it's sold for a single price,
the entire conbination plate woul d be subject to tax.

So what appeared here is that the vast majority of the
itenms -- the nenu itens would be subject to tax because
they are hot food or either carbonated beverages. 1In
addition, if any food was eaten on the prem ses, all of
that food woul d be subject to tax too. So even if you got

a non-taxable drink, on its face, non-carbonated drink, if
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you drank it there, it would be subject to tax and that's
under our regulation 1602.

So where we went next is we took a | ook at the
anounts that were reported on the sales and use tax
return, which is Exhibit B, page 8. And what you'll see
there is 71 percent of the sales that were reported were
cl ai mred as non-taxable transactions. Only 28 -- al nost 29
percent were reported as taxable. When you do the
cal culation out, if you cane down to a per day taxable
amount, it cones out to about $100 a day that's been
reported as taxabl e sal es.

Taxpayer was open sonewhere between 10 and 11
hours a day. It didn't appear reasonable that you would
only have $100 of taxable sales for the day. So the fact
that there were no records that were provided, there was
no bank statenents or sales journal, no cash register
tapes -- unfortunately, the way we needed or had to audit
this is using estimates. And as Ms. Renati had said, we
use estinmates that we would consider for a simlar type of
busi ness. You can call it, the business, whatever nane
t hat you want, whatever type of restaurant you want, but
ultimately it cones down to the nenu and what's on the
menu and that's what's inportant here is the nmenu itens
and the taxable itens.

Now, it appears that the Appellant may have
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consi dered itens taxable and non-taxable that wasn't
correct. In other words, if you're selling a fal afel
plate and it's for one price, the entire price wuld be
subject to tax. So the fact that you m ght have reported
15 cents in tax when in fact you should have reported tax
on the entire anmount and that m ght explain sone of the
probl emthat we have here in that this is a fal afel house;
falafels for the nost part are subject to tax.

So we did a calculation, which is on Exhibit B,
page 9. And what we did is we considered the anmounts that
were reported on total sales on the return -- on the sales
and use tax returns to just be credit card anounts. And
we then estimated that 70 percent of your sales are by
credit card, 30 percent is cash. So we divided that
anount by 70 percent, get your total sales and then we
consi dered 80 percent of that to be subject to tax. So
that's how we did the cal cul ation.

Now, during the appeals conference, the
conference hol der asked us to take a | ook at the credit
card receipts and that's on form-- federal form 1099-K
and so we obtain that information, used those sane
paraneters, essentially. There was sone adjustnents there
for tips and whatnot, but we did the cal cul ati on and based
on the 1099 information, the taxpayer woul d have owed nore

nmoney than the nmethod that we used. So ultimately what we
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deci ded was what we had conme up with was a reasonabl e
anount, even though it was | ower than what the 1099

i nformati on had shown and we went with our origina
cal cul ati on.

So in regards to the letter that was sent to the
Appellant in 2012 -- where that letter cane fromwas our
return anal ysis section. So when a taxpayer files a
return, we have people that go through it and see, you
know, do the nunbers -- do they add up properly, the
deductions? Does it nmake sense, what's being reported?

So this business, the Appellant's business, was
coded as a restaurant and it appeared that a 70 percent
deduction for non-taxable food was a hi gh deduction. So a
letter was sent out, asking the Appellant to provide
information as to what type itens that he sells that would
be non-taxabl e.

So that's where you see his response, which he
referred to his Exhibit 6, page 2, where -- 2 of 4, where
he replied to that and what you'll see is you'll see
non-taxable itenms. Nowhere on there does it say that |I'm
taxing falafel -- just the falafel part of it and on a
conbi nation plate, but not the rest of it. So if you just
take a look at the letter and you see the explanation is
i ke why do you have 70 percent non-taxabl e sal es?

Because | sell -- a large percentage of ny food is cold
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food, to go.

G ven that explanation and the fact that this
was not an audit -- it was just an inquiry -- the fact
that the appell ant responded back and the way he did was
sufficient for them-- for the return analysis section to
say it appears reasonable what you're claimng as
non-t axabl e food.

The second part of it I would get into is our
regul ation 1705, which is relief fromliability, and in
regards to -- to actually receive relief fromnot ow ng
the tax, you would have to receive a witten response from
what was then the Board of Equalization -- or the
Departnent, in regards to a |letter specifically asking
which itens were subject to tax.

That was not done in this case. There was not a
letter fromthe Appellant asking for a -- an opinion from
us. And there was not in fact an opinion given other than
we renoved the liability that we had initially established
for the Appellant based on the return than was fil ed.

So even if you go under the letter of regulation
1705, this doesn't qualify for it. And | guess what |

woul d say is, you know, when soneone would tell you that,

in fact, | sell these non-taxable itens, they were not in
a position -- they were not under audit -- they weren't in
a position to verify what was saying was true or not. It
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was taken at face value, what was told was, and it
appeared that they were non-taxable itens, cold food to
go, and that's why that was accepted.

In regards to the 80/80 rule -- just discussing
that for a mnute -- under the 80/80 rule, if 80 percent
of the itens that you sell are food and 80 percent of
t hose are taxable, all your sales can be subject to tax.
And in this particular case, the Departnent allowed 20
percent of the itens to be non-taxable food, with no
evidence that in fact that was the case.

So if you had a situation where you fell under
the 80/80 rule, you could still take a deduction for cold
food but you'd have to provide the information to show
that in fact the non-taxable cold food was nade and
you' d be allowed a deduction there. So the Departnent
al | oned what we consider to be a reasonabl e conservative
20 percent for non-taxable foods in this particular case.

So based on that, that concl udes ny
present ati on.

JUDGE ANGEJA: Al right. Do you have questions
of the Departnent?

MR LAVAF: Yes.

MR, LAVAF. This letter that M. Satel sent
me -- it doesn't indicate that -- whatever this gentlenan

was tal king about. My understanding was to item ze the
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itemcold food and non-food, | talked to the assistant of
the person that sent ne the letter -- | didn't know his
title. It says "Board of Equalization.™ So | obeyed

what ever this gentleman and the person under himtold ne.

Nobody from the Board of Equalization cane to ne
at that tinme in the restaurant and says because you have
this menu, you got to charge this conbination plate, the
whol e thing, as a tax. Nobody cane to nme, nobody sent ne
aletter. | called M. Satel, | talked to Rebecca -- who
was assistant to this person -- told nme that as |long as
you item ze the cold food and hot food, you're okay.

As | said, on 3-5-16 | called himback and he
didn't recognize ne. | had to FAX this letter, the
response that I have, to M. Satel, send it back to him
and | have the formand they have it -- it's M-- which
has the FAX on the top and the letter on the bottom-- and
then | called them back.

| called them back and said "Now, do you
remenber when we had this conversation in 2012 that you
send ne the letter?" This is 2016, four years after that.
He didn't know. So | sent it back to himanother tine. |
talk to him At that tine Ms. Rebecca was gone. So |
couldn't find the | ady.

This person told ne on the phone -- nobst of the

conversation he's tal king about the books that he has, all
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the systens, the witten |aws that they have, but when
talked to him he told nme as | ong as you separate the
food -- the hot food and the cold food -- you're okay.
explained to himwhat | do. | charge -- he's right. |
have a falafel plate but | never put the falafel bow s on
the falafel plate. | didn't know that |I have to charge

t he custoner taxes on the whole falafel plate.

The falafel plate has three falafel bows. The
basis on that falafel plate has | ettuce and tomato,
hummus, eggpl ant and tabouli and a piece of tomato and a
cold pita bread on the side. They told ne that "You
shoul d not charge taxes on the cold food." So | didn't
charge it. The three falafel bows | sold on the side. |
never put it on top.

It's amazing he's telling about this nmenu. When
you open a place, a shop, you have to have a nenu. This
is not my main nenu. This is a nenu, yes. | did this.
But even on the left side, he's tal king about | have a
tuna sandwi ch. What part of tuna sandw ch is taxable?
The tuna is cold. The pita is cold, the lettuce -- they
don't know anyt hi ng about the restaurant or the fal afel.
The only thing is conpare ne to the G eek restaurant, tell
me that | have beer or wine and nmake it neaty so everybody
under stands, they nake it bigger than what it is now.

| told himexactly what | did. | told
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M. Satel. | went and based on the letter that I got from
this gentleman fromB.OE., | did exactly what he was
telling me and the assistant nanmed Rebecca. | don't know
these guys. | had a nmenu on that little place that |
have. | had a little nmenu on the wall. | had sal ads.
Most of ny food was cold. | had sal ad.

| go to Smart & Final, | go to Restaurant Depot,
| go to Wodl ands Market and | buy ny produce, which is
bagged. The only thing | nmade in that place was fal afel.
| buy the falafel m x sonewhere el se, pay the taxes, put
it in there, cook it, put it on the side, give it to ny
custoner. The credit card, whatever they have, if they
have the actual credit report and | nmade a m stake, | pay
for it.

As |'m saying again, don't estimate. Don't
conpare nme with other places. | was in a gang zone. It
was at 17 and 18. Everyone knows about the pl ace.

JUDGE ANGEJA: And you haven't asked a question,

which is fine. But you ve effectively given a rebuttal.

MR LAVAF: Well, | do because when he said | eft
side is all taxable -- it's not taxable. | ask hima
guestion -- it's a tuna sandwi ch. Wat kind of tuna

sandwi ch is taxabl e?
MR. LAMBERT: |If you had the pita bread and it

was toasted --
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MR, LAVAF. It's not toasted. |It's cold. | get
the bag. | never heat the pita bread.

JUDGE ANGEJA: You guys, this isn't supposed to
be back and forth --

MR. LAMBERT: [|'msorry.

MR. LAVAF. Not ny fault.

JUDGE ANGEJA: It's okay. | don't want to have
an argunment between you guys. W' Ill have a | ook at that
menu. We've got it in evidence. W've got it in the
records. So --

MR. LAVAF. You have the nenu. And this part of

the nmenu -- | never had fish in there. The nenu is in
there. Every tinme they asked ne about fish, | didn't have
the fish. It's a falafel place. They cone for the
falafel. And this business was so bad, the owner that

bought the place, they change it to the hanburger pl ace.

| have picture that | sent to you guys. | have
the picture of the restaurant. 1It's not a big place.
It's alittle 600 square foot with -- they say in the file
that | have 20 people sitting. | had two tables and two
chairs, each side, total of ten people. | never fill up
t hat pl ace.

JUDGE ANGEJA: Panelists, do you have any
guesti ons?

JUDGE CHENG. The Departnent based its estinmates
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on the credit card receipts, the 1099-Ks, and they
estimated 70 percent was credit card sales. So if you
don't believe that's reasonable and you don't have any
record to prove your case, what would you think would be
a reasonabl e estimte based on just the credit card
recei pts?

MR. LAVAF. Ma'am | don't know. \Whatever they
have, the actual report of the tax, if | nade a m stake, |
pay the extra. | reported everything that | got fromthe
credit card, | report to the BOE. And | reported to the
IRS. If they have that actual one -- if | nade a m st ake,
| pay for it. | never said that | don't pay for it.

The only thing |"mnot agreeing with is the
estimation of that. | don't want themto conpare ne with
ot her locations. They could have gone after ne. They
coul d have gone to that place, to 1715 Pico, and ordered
the plates and see howthey're serving it. If it's 80

percent, if it's 90 percent, whatever the actual price is

on that thing, | pay for it. |If | made a mstake, it's
okay. | swear to God and | tell the truth.
| don't know these guys. | never net them

nmet different people in the Board of Equalization.
Everything | knew | told themhad. They bring in the
book. They tell nme -- if it's 70 percent -- if it's

correctly 70 percent and | made a m stake, | pay for it.
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JUDGE CHENG  Thank you.

JUDGE ANGEJA: Quick question. The business was
cl osed before the audit started?

M5. BERGA N. That's correct.

MR. LAVAF. May | add anot her thing?

JUDGE ANGEJA: Sure. Go ahead.

MR. LAVAF. On the report they say that on July
2012 to Decenber of 2012, they estimted because -- they
said they couldn't find the record of the credit cards.
They didn't have the record of the credit cards and they
didn't have the anmpbunt of the cash that | had because
t hey never asked ne that but, Your Honor, on July of 2012
to Decenber of 2012, | close the place. The place -- |
had to change the hood, | had to repaint the wall. | had
to -- 1 was sick. | was by nyself. | just didn't open
it. So that's why they didn't have the account.

What they did was they went and estimted. They
estimated that six nonths the anount of the cash and the
credit card machines. So as |I'mjust going back and
repeating nyself -- I'mso sorry. But if it's actual --
actual rate that they got from whatever they find out,
paid for it if | nmade a m st ake.

JUDGE ANGEJA: (Questions, M. Rosas?
JUDGE RCSAS: Yes. Thank you, M. Angeja.

M. Lavaf, | know you were tal king about
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conpari son and you were tal king about that you feel your
business is being unfairly conpared to | believe you said
Subway and you nenti oned anot her --

MR. LAVAF. Wendy's and -- yes.

JUDGE ROSAS: So ny question is actually to the
Departnent -- when discussing the conparison and the range
t hat was reasonabl e between 60 and 80 percent, what other
types of businesses are we tal king about here?

MR. LAMBERT: Well, we thought for this type of
pl ace, you could have a range for -- are you talking about
credit card percentage? |Is that --

M5. BERG@ N. He's asking what type of business.

MR. LAMBERT: Onh, what type of business?

JUDGE ROSAS: Correct. |'m hoping that by
tal ki ng about the range, you can address M. Lavaf's
guestion if his business was unfairly conpared to sone
franchi se businesses in the area.

M5. RENATI: | was specifically |ooking at
restaurants that were snmall nom and pops, quick dining
that sold falafel, gyro, kabobs, simlar itens to this
menu.

MR. LAVAF: \Were?

M5. RENATI: Throughout the state, anyone that
had been audited --

MR. LAVAF: Wiat's the | ocation?
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JUDGE CHENG W can't give information about
i ndi vi dual taxpayers --

MR. LAVAF. Well, see, that's what my question
i's, Your Honor, because they go conparing it -- if you go
to the falafel place in Westwood, it's different than the
falafel place | have on Pico Boulevard. |It's totally
different. That's why I'masking and | think it's fair --

JUDGE ANGEJA: Two things -- direct questions to
us --

MR, LAVAF: I'msorry. |f you ask themthe
| ocation, so | know, |I could tell you if they go to
Westwood, there is a falafel place in Wstwood.

JUDGE ANGEJA: And the constraint they' ve got is
they're not allowed to tell information on taxpayers any
nore than they can tell soneone on the street --

MR. LAVAF. They can say which | ocati on.

JUDGE ANGEJA: But you can keep it anonynous and
list simlarity and the nature -- in other words, you're
not conparing it to -- | knowthis isn't even relevant --
to a Hone Depot or to a sit-down restaurant that's four
star, five star, high end.

MS. RENATI: Just credit card percentage, how
many people are using credit cards at these type of
restaurants. And it's based on the anmount, how much each

sale is, the dollar value and what they're selling. And |
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found fromall the way down to 50 percent cash, 50 percent
credit, up to, you know, | found one at 80. But nost of
themwere right inthat 70 to 75 range. So 70 percent is
reasonabl e, especially since it is located in an area
where nore people are going to college, where you use nore
cash than credit.

JUDGE RCSAS: So just to follow up on
Ms. Renati, a sanple, if you will -- for lack of a better
term-- where you focused on snmall nom and pop shops
| ocated near Santa Mnica Col |l ege?

M5. RENATI: | can't say that they were right
near -- they're looking for simlar food itens; so | had
to expand further than just near Santa Mnica City
College. And also | had to | ook for people that had been
audited. W don't audit every single business. So |I had
to open up the pool.

JUDGE RCSAS: And in terns of opening up the
pool, did you |look outside the city of Santa Moni ca?

MS. RENATI: Yes.

JUDGE ROSAS: No nore questions.

JUDGE ANGEJA: | have one quick question.

Ms. Renati said you | ooked at the 1099 nunbers
for 2014 and that was -- the actual 1099s were | ess
than -- and ny notes didn't say the rest of it. And ny

gquestion is -- | only know that ny records -- let's say
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the evidence is 2012 and '13. So it was new to ne; ny
ears perked up at '14 -- do you have specifics and do you
have any docunentation?

M5. RENATI: The information was available to
ook at. | don't knowif we turned it in but it was
avail able at this time. It wasn't available during the
audit. We can get that |ater on through our agreenents.

Did you want the anounts?

JUDGE ANGEJA: Let ne stop you there. | just
wanted to make sure | wasn't m ssing sonething in what
|"ve got. | hadn't seen that; so | wanted to clarify
t hat .

But | also know that it goes to the reasons you
guesti oned what was reported and it's not what the
assessnment was based on. So | don't know that | need the
rest of the answer to the question. So I'll stop.

O her questions?

M. Lavaf, you |look |Iike you' ve got a question.

MR. LAVAF. |'msorry. Based on the
conversation that you had with them about if they check
the other places. O course the |ady went and checked
maybe online with other places but when they had the File
E on the page 8, on line 11, they said that |I sold beer
and wine. So absolutely they go to the places that they

have credit cards and they have beer and wine. They never
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checked the falafel place in the area that has only
fal afel .

JUDGE ANGEJA: So | know we're getting out of
time. | want to nake sure we're | ooking at the right
exhibit for that. That's D& R --

MR. LAVAF: Exhibit is nine pages, page 8, line
11, and then | have line 23. That says that | had a table
cloth, I had glasses, | had waiters and waitresses.

JUDGE ANGEJA: G ve ne a second.

JUDGE CHENG It's Exhibit 5

MR. LAVAF. Page 8, line 11.

JUDGE ANGEJA: So we can definitely take that
into account as well.

MR. LAVAF. That's -- fromthe begi nning, Your
Honor, that's the fal se accusati on because they could have
checked it -- the lady went and checked it online. She
coul d have gone to the Hungry Pocket after | sold the
pl ace, if she wants to conpare it. There was a different
owner. She could have gone to the hungry pocket and
ordered or see the place and then fromthat | ocation she
coul d have cone here and tell us and tell you what she
di d.

JUDGE ANGEJA: Ckay.

MR. LAVAF:. But she never put a step in that

Hungry Pocket, if you ask her. | don't know if any of
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t hem even went there.

JUDGE ANGEJA: They explained that the business
was al ready closed by the tine they --

MR. LAVAF: No. It was open, Your Honor. I
sold it on August 31 but the business was open --

JUDGE ANGEJA: The audit -- okay.

MR. LAVAF. Sane food as | said. They could
have gone there but because the business was so bad and on
t he wi ndow he changed the falafel to now it says
"Hambur ger . "

JUDCGE ANGEJA: | understand.

MR. LAVAF. You have all the pictures, all the
size of the place. That's how big this place was.

JUDGE ANGEJA: Ckay. So ny co-panelist has one
nore questi on.

JUDGE RCSAS: | do. This is to the Departnent.

| " m hopi ng you can address M. Lavaf's concern.
He nmentioned that there are a few errors in the deci sion.
| f you can just focus on the statenent and decision that
t al ks about business selling beer and wi ne. W have
testinmony that it did not sell beer and wine. Could you
address that please.

MR, LAMBERT: Sure. |t does say that in the
D& Rthat it does sell beer and wine. The auditors that

were auditing knew that he did not sell beer and wine. 1In
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fact, if you look at the reported discussion -- and |
don't have it marked in here but it is marked --

M5. BERGAN. It's Departnent's Exhibit H

MR. LAMBERT: |If you look at that, what it wll
say is that he did not -- and this is kind of in a
different context but it proves the point because they
were trying to do an analysis of the sale of the business
to support the figures that we cane up with, and basically
the rule that they went by was generally, if you sell a
busi ness, it's about half of what your annual sales are
and what they explain in there is that he did not have a
beer and liquor license and so there's nothing in the
audit that says he sells beer and w ne.

It was a m stake by the appeal s conference
hol der that said that he did and that is inaccurate. But
that was not taken into consideration in comng up with
t he percentages that we did.

JUDGE ROSAS: | know M. Lavaf had ot her
concerns regardi ng statenents made in the decision. O her
t han the statenent about the beer and wi ne, were there any
ot her m stakes that were nade?

MR. LAMBERT: Well, it depends -- m stakes --
"1l explain further as far as the business. W described
it as a Geek or a Mediterranean type busi ness and he says

“"No; it's a Mddle Eastern type business.” | think it's a
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matter of semantics. W based our information based on
t he nmenu because that's what we had to go on and we
described it in the way that we did and so | believe it's

nore a matter of semantics as to what you woul d cal

sonet hi ng.

JUDGE ANGEJA: | think we've covered
everybody's -- without repeating -- I'll give you one nore
m nut e.

MR. LAVAF. | hate to repeat but the way he's
describing it, if you place -- you ask the right question,

i f any paper that they give to ne and gave it to you that
it says that | don't sell beer and wne, | accept it.
This is the main file that | have. Not just that.
There's nine pages. Every line is false accusation. It's
not the only one.

They're telling me that | sell beer and w ne.
They tell ne that | have a tablecloth. They telling ne
that | have glasses. It says | have waiters and
waitresses. It's all wong. |It's unbelievable. Al
fal se accusation. So that's the continuation of whatever
Your Honor was asking. That's what |'msaying. | don't
have any other thing to add but that's -- it's their file.
| didn't add anyt hi ng.

JUDGE ANGEJA: W've got that evidence in the

record; so we will weigh that and give it the appropriate
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consi derati on.

Not hearing anything new at this point, | wll
cl ose the record and conclude the hearing. 1'd like to
t hank each party for comng in today and as | said
earlier, following this hearing ny co-panelists and | w ||
di scuss the evidence and the argunent and issue a witten
opinion within 100 days and with that, this hearing is
cl osed. Thank you all for com ng.

(Proceedi ngs concluded at 1:57 p.m)
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STATE OF CALI FORNI A )
) SSs.
COUNTY OF LOS ANGELES )
I, Lisa V. Berryhill, C.S. R No. 7926, in and for the

State of California, do hereby certify:

That the foregoing 43-page heari ng was taken down by
me in shorthand at the tine and pl ace therein naned, and
thereafter reduced to typewiting under ny direction, and
the sane is a true, correct and conpl ete transcri pt of
sai d proceedi ngs;

| further certify that I amnot interested in

t he event of the action.

Wtness ny hand this day of
, 2019
l./r i Uy
e » Jf !

LI SA V. BERRYHI LL, CSR NO. 7926
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