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Los Angeles, California; Tuesday, July 23, 2019

10: 00 a. m

ADM NI STRATI VE LAW JUDGE HOSEY: W' re going
at on the record.

This is the appeal of Robert W and
Pamel a M Hense, Case Nunber 18073409. Today is July
23rd, 2019, approximately 10:00 o' clock. W are in
Los Angeles, California. |I'mlead Adm nistrative Law
Judge Sarah Hosey, and with ne today are Judges Dani el

and Richard Tay.

on

Parties, can | have you state your nanes for the

record.
MR JACOBS: Jeffrey Jacobs, attorney for

appel | ant s.

MR, KOWLACYZK: David Kowal cyzk for respondent.

M5. MOSNI ER:  Marguerite Mosnier for respondent.

ADM NI STRATI VE LAW JUDGE HOSEY: Thank you.

Today' s issue is whether appellants have
established a basis to abate the demand penalty.

M. Jacobs, is that accurate?

MR JACOBS: Yes.

ADM NI STRATI VE LAW JUDGE HOSEY: M. Kowal cyzk?

MR KOMNLACYZK: Yes.

ADM NI STRATI VE LAW JUDGE HOSEY: Thank you

So
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we premarked Exhibits 1 through 12 for appellants and A
t hrough AA for respondent, FTB, at the prehearing
conference held on July 9th, 2019.

M. Jacobs, do you have any objections to
admtting A through AA?

MR JACOBS: No.

ADM NI STRATI VE LAW JUDGE HOSEY: Thank you.

(Departnment's Exhibits A-AA were received

in evidence by the Admi nistrative Law Judge.)

ADM NI STRATI VE LAW JUDGE HOSEY: M. Kowal cyzk any
objections to admtting Exhibits 1 through 12?

MR, KOALACYZK: No.

ADM NI STRATI VE LAW JUDGE HOSEY: Thank you.

(Appellant's Exhibits 1-12 were received

in evidence by the Admi nistrative Law Judge.)

ADM NI STRATI VE LAW JUDGE HOSEY: M. Jacobs, do
you have any new exhi bits today?

MR JACOBS: No.

ADM NI STRATI VE LAW JUDGE HOSEY: Thank you.

M. Kowal cyzk?

MR, KOALACYZK: No.

ADM NI STRATI VE LAW JUDGE HOSEY: Great. Exhibits
1 through 12 and A through AA are admtted as evi dence
into the record.

M. Jacobs, are you ready for your presentation?
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MR JACCBS: | am

ADM NI STRATI VE LAW JUDGE HOSEY: Pl ease begin

OPENI NG STATEMENT

MR JACOBS: So let's see what really happened
here. Appellant filed a return which showed a refund of
$7,958 in 2014 and ended up costing him $20, 045 because of
penalty and interest. So the issue is there reasonable
cause.

Appel  ant was enployed in the State of California
2014, while his famly resided in Illinois, and he had
$88, 139 withheld fromstate incone taxes, and he was
entitled to an estimated refund of $7,958. As dated
Cct ober 2nd, 2018, and indicated in respondent’'s opening
brief page 4, appellants previously filed tinmely, tax
returns for 2012 and 2013 as nonresidents.

However, a tax in our Respondent's Exhibits V, W
Y, and Z -- I"'mnot sure if Y and Z was actually -- actual
exhibit was on there or not -- all referred to duplicates
for the year 2013 as not filed, even though the preset
was.

So ny question is why are there incorrect
requests for tax returns for the year 2013 in respondent’'s
brief for 2014? Anyone who would refer to these exhibits

may think the rest of the briefs and demands are subject
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to question. By not filing and by not responding tinely
and properly to notices and denmand letters, appellant's
CPA and CPA tax attorney caused appellants to incur an
assessed del i nquency penalty and a denmand penalty totaling
$20, 045 based upon total tax liability w thout any
reduction for California wthhol ding.

The form 540NR 2014 was received
Sept enber 1st, 2016, Respondent's Exhibit H the final
notice before levy and lien, dated 9/12/ 2016, Exhibit G
indicates a penalty code of AD. AD neans failure to file
by the due date, and demand failure to file for a total
amount of $22,835. So the failure to file by due date
penal ty of approximately $2,800 was abat ed.

When a penalty code A was renoved fromthe notice
of state incone tax dated 9/26/16, Respondent's Exhibit N
it did not state any reason for the abatenent of the
del i nquency penalty file. M question is why wasn't the
demand failure to file penalty, penalty D, al so abated at
that tinme, Septenber 26, 2016.

The failure to file the return by the due date
and the demand failure to file penalties were caused by
the sane inaction their CPA and CPA tax attorney. The
penalties were intertwined with simlar facts and siml ar
tax law. Al though, M. Hense was a nonresident when he

was working 2012, '13, and '14 in California, he went back
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each weekend -- each weekend for three years,
approxi mately 150 tinmes, to be with his wife and children
especially with his son Eric.

Eric has a nedical condition which includes
mal formations in the interior and posterior portions of
the brain. Plus, neurologists are undecided if his
corpus -- these are all tricky words -- callosumis
present or his immunity is failing. It's difficult to
identify. H s conditionis present simlar to cerebral
pal sy.

Al t hough appel | ants have never been given a
si nmpl e di agnosi s or description, such as wi thin nonths of
his birth were told he may never wal k or talk. However,
over a period of 9 to 10 years, he attends school. And
he's had physical therapy, neuro nuscul ar and speech
therapy. Eric wal ks, tal ks, plays, and attends school
with neuro normal children, albeit with the aid of a
full-time aide at all tines.

Hs wife, who did not go to California to be with
hi mnor his kids -- he stayed in California -- had the
responsibility to take the children -- Eric, for physica
t herapy and nedi cal doctors. That's Exhibit 5.

Appel l ants continue to use their current
accounting firm Marvin M Siegel CPA PC, located in the

State of Illinois to prepare and file forns 540NR for 2012
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and '13, which I previously stated were filed tinely, and
t hen subsequently 2014 in California. Marvin Siegel CPA
PCis an Illinois accounting firmand has a | ong-term
relationship with appellants. The accounting firmhas two
partners, Steven Siegel CPA and Marvin Siegel, CPA tax
attorney with a nmaster's degree in taxation.

Appel lants felt confortable relying on their
long-termrepresentation with them and who were famliar
with appellants' financial and famly issues, and
specialized in taxation to prepare and file tinely their
2012 and 2013 in California. Al though the CPA firm was
located in Illinois, the CPA Firm Mbility Act allows CPA
firms to provide services across state |lines wthout
having to register in each in which they offer these
servi ces.

As previously stated, appellants were clients for
many years with the firmand trusted their expertise in
preparing their returns. Appellants exercised ordinary
busi ness care and prudence in choosing their tax preparers
who they have confidence in and who they have used for
many years to file the 2014NR  This was neit her
frivol ous, negligent, or an illegal act.

However, appellants' CPA and tax attorney were
not famliar with the requirement to file -- tinely file a

return in order to avoid late filing and demand penalties

10
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t hat were being assessed on the total tax even though a
refund was due in the State of California. Even a tax
professional in the State of California never had this
i ssue could have overl ooked this provision.

This was a substantive issue. This was not a
mat hematical error. It was instead an erroneous
interpretation of the |aw by appellants' tax
prof essi onal s, which appellant reasonably relied in
determ ni ng whet her or not they needed to file tinely.

Al so, appellants' CPA and tax attorney were not aware of
the requirenents to respond and the consequence to
addi tional penalties and demand | etters.

There are several cases which indicate when
reasonabl e cause cones into place. This one is alittle
tricky of a nanme for ne to pronounce. |n Rohrbaugh versus
United States -- decided in United States versus Boyle, in
the statenent thereon, both relied on taxpayer's CPA or
CPA tax attorney on a substantive issue and had al so -- he
had also relied on other nedical serious illness as
reasonabl e cause for hardshi p defense.

In the additional case which | submtted,

Repetto, indicated that if taxpayer relies on inproper
advi ce of an accountant or tax attorney as a matter of tax
law failing to file if there were two conditions net. The

person relied on a tax professional with conpetency on the

11
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subj ect; and two, whether the professional advice was
based on taxpayer's full disclosure of relevant facts and
docunents.

Al so in Rohrbaugh, it indicated it is not the
pur pose of the law to penalize innocent errors made in
spi te exercising reasonabl e cause. Al though appell ants’
CPA and CPA tax attorney had conpetency in the subject tax
| aw, taxation, and incone taxes, they were not required to
be famliar with all the California code provisions. They
require the requirenent to file tinmely tax returns in
California in order to avoid late filing penalties and
demand penal ties, even though a refund was due.

The code provision in Illinois was different than
in California. Appellants' CPA and CP were al so not aware
of the requirenments to respond tinely to the additional
penalty notice and demand letters. CPA tax attorney
subm tted declaration of facts under perjury of |aw,

Exhi bit one-one or 11, | guess. It's Exhibit 11

Based upon the above court cases, appellants have
reasonabl e cause and/ or undue hardshi p defense.

Appel lants did not intentionally or negligently not file.
They reasonably relied on their CPA and CPA tax attorney
by substantive issue of whether or not to tinely file.
Based upon the reasonabl e cause or serious illness

har dshi p, based upon son's, Eric, nedical conditions, the

12
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demand to file penalty should be abated and interest be
reconput ed.

Thank you.

ADM NI STRATI VE LAW JUDGE HOSEY: All right.
Thank you, M. Jacobs.

Do we have any questions fromthe co-panel ?

Judge Cho?

ADM NI STRATI VE LAW JUDGE CHO | have no
guestions at this tine.

ADM NI STRATI VE LAW JUDGE HOSEY: Judge Tay?

ADM NI STRATI VE LAW JUDGE TAY: M. Jacobs, you
nmenti oned a hardship defense as grounds for reasonable
cause for the demand penalty. | note that the denmand
notice question was issued January 2016. And there was a
deadline to respond, February 2016. Do you have any facts

t hat support the hardship defense for that tinme period?

MR JACOBS: Well, it's the sane all the way
through. | nmean he was noving -- going back and forth
during those periods of tinme, and it was still a hardship

It was indicated also in the declarations that the CPA and
tax attorney did get the docunents, notices, and did not
respond.

So they have been relying on themfor many years.
Prior to even 2012 they were clients. And these are

clients who had, you know, sufficient know edge what they

13
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shoul d do and not do.

ADM NI STRATI VE LAW JUDGE TAY: Thank you

MR JACOBS: You're wel cone.

ADM NI STRATI VE LAW JUDGE TAY: In regards to the
reliance on the CPA tax attorney, do you have any evi dence
of specific advice that your clients received with regard
to the response, any kind of response to --

MR JACOBS: So | did -- 1 did send an e-mail in
that tal ked about it. But, basically, what happened was
that M. Hence was in California working and all that
stuff. And the accountants and tax attorney said, "Look,
we believe there is not going to be any penalties, and,
therefore, we don't have to file tinely, which was w ong.
This was wong, you know. They made a m stake. They
weren't right.

Therefore, they didn't proceed in gathering al
the information they could have gotten because they did
file timely in 2012 and 2013. So sonetines -- well, first
of all, they didn't keep good records either because there
was no docunentation on that when | asked themfor it.
They said, "No, we never discussed it with them"

So sonetinmes no docunmentation is the best
docunentation. They didn't converse with him They
didn't keep him abreast. They were wong in the analysis

of filing the tax return. It was a ness.

14
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ADM NI STRATI VE LAW JUDGE TAY: (Okay. And just to

clarify when you say they didn't need to file, did that
i nclude not needing to respond in any other way to the
notice?

MR JACOBS: Wwell, first of all, the notices
woul d cone, and they would al so cone to the attorney and
CPA. They didn't respond to them So they did not
realize how inportant it was. And taxpayers, appellants,
they relied -- | nean, they weren't involved in this.
They gave themall the information to file 2012 and ' 13,
even though they indicate that those records that | was
mentioning said they weren't filed. 2013 wasn't filed

timely.

Those docunents are very difficult to read, even

i f sonmebody were to read them They would have to know
what the A neans. You have to do what the D neans. You
have to do this. You have to do that. |'m not making
excuses. |'mjust saying that based upon the stress of
bei ng away and having to deal with the situation at hone,
the appellants did not | ook at the notices. The CPA
attorneys did or did not |ook at the notices. They didn
respond appropriately. So that's all.

ADM NI STRATI VE LAW JUDGE TAY: Thank you. Just
| ast point ever clarification when you said they didn't

di scuss it, do you nean that -- that your clients did not

t

California Reporting, LLC
(510) 313-0610

15




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

di scuss the notices at all with the CPA?

MR JACOBS: Well, the CPA got the notices. The
CPA got the notices. They should have responded properly.
It's the sane issue. First of all, this issue wouldn't
have occurred if it would have been filed tinely.
Everything starts at the top. They didn't file tinely.
They got penalized. They got a delinquency of penalty.
That was abated. Wiy was that abated? There's no record
of why it was abated.

And then after that, they filed a tax return and
they started -- and they continued to get demand noti ces,
and those weren't responded to. Like |I said, why wasn't
t he demand abated at the sane tine. |It's all the sane
issue. If they would have filed tinely, he would have
gotten his refund. He would have no penalties. Because
of non-filing he's getting demand notices which weren't
responded to properly. And then taxpayers, appellants,
kept believing in their accountants.

It's all one thing. It started at the top, went
down. It's all the sane issue.

ADM NI STRATI VE LAW JUDGE TAY: Thank you

MR JACOBS: You're wel cone.

ADM NI STRATI VE LAW JUDGE HOSEY: kay. Thank
you.

M. Kowal cyzk, 1'm probably junping ahead here a

16
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little, but since M. Jacobs brought up the abatenent of
t he deli nquent penalty, which we discussed at the
prehearing conference, can you explain the reasoning for
t he abatenent, FTB' s abatenent of the delinquent penalty?

MR, KOALACYZK:  Yes.

ADM NI STRATI VE LAW JUDGE HOSEY: Ckay.

MR. KOANLACYZK: So because the taxpayers did not
file a 2014 tax return on tinme, respondent inposed a
delinquent filing penalty. However, once we receive their
tax return, the tax return showed that they were owed a
refund because they had sufficient tax paynents.

So the way the demand -- the delinquent filing
penalty works is that in the calculation of it, if there
are sufficient tax paynents, those are taken into account
when determ ni ng how nuch of the delinquent filing penalty
will be inmposed. In this case because they had sufficient
tax paynents to satisfy their tax liability, the
delinquent filing penalty would have effectively been
calcul ated at zero. And that's why the delinquent filing
penal ty was nade.

ADM NI STRATI VE LAW JUDGE HOSEY: kay. Thank
you. If you would like to begin your presentation as
well, please -- sorry. | probably nmessed you up a little
bit, but please proceed.

MR KOALACYZK: Thank you.

17
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OPENI NG STATEMENT

MR. KOALACYZK: Good norning. The issue before
us today is whether appellants have nmet their burden of
proof to establish reasonable cause to abate the denmand
penalty for tax year 2014. To establish reasonabl e cause,
appel l ants nust show their failure to reply to the denmand
for tax return occurred despite exercise of ordinary care
and busi ness prudence.

Appel | ants argue they established reasonabl e
cause to abate the demand penalty because they relied on
the advice stating they did not have to file a tinely tax
return when they were due a refund. However, this
argunment fails because ordinary care and busi ness prudence
require appellants to tinmely reply to the demand and
expl ain why they were not required to file a tax return.

Appel l ants had a non-delible duty to respond to
the demand notice. |In addition, appellants' argunent that
they didn't have to reply to the demand because they had
sufficient tax paynments to satisfy their tax liability
al so does not constitute reasonable cause. Appellants
al so argue they established reasonabl e cause because
appel | ant, husband, spent the majority of his tine
traveling to and fromlllinois to California for work.

However, workpl ace pressures do not constitute

reasonabl e cause, and appel |l ant, husband, quit his job

18
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approxi mately one year before respondent issued the demand
for tax return. Finally, appellants argue they

est abl i shed reasonabl e cause to abate the demand penalty
because they have a child with physical disabilities.
However, this argunent also fail ed because appell ants have
not expl ai ned how having a child with physica

disabilities continuously prevented them from respondi ng
to the demand noti ce.

As stated in the appeal of Haliburka (phonetic),
nmedi cal conditions do not constitute reasonabl e cause
unl ess the taxpayers were continuously prevented from
responding to the demand notice. The only explanation
appel l ants provided for why they did not respond to the
demand notice, was because the demand notice was either
m spl aced or thrown out, which are both not reasonable
cause.

Accordi ngly, appellants have not net their burden
of proof to establish reasonabl e cause, and for the
Franchi se Tax Board, action nust be sustai ned.

Thank you.

ADM NI STRATI VE LAW JUDGE HOSEY: Thank you. Do
have any questions fromthe panel ?

Judge Cho?

ADM NI STRATI VE LAW JUDGE CHO. Yeah. Just a

coupl e of quick clarifying questions. In earlier

19
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presentation by M. Jacobs, he was saying how the

appel  ants have tinmely filed their 2013 tax returns, but
it looks like FTB's position is that those tax returns
were not timely filed. Can | just get your response to
t hat ?

MR. KOALACYZK: Yes. So respondent issued a
request for tax return on April 22nd, 2015, for the 2013
year, and that's Respondent’'s Exhibit V. And also in
Respondent's Exhibit W we issued a Notice of Proposed
Assessnent when they did not file a tax return in response
for the request for tax return.

ADM NI STRATI VE LAW JUDGE CHO Gkay. Thank you

M. Jacobs, do you have a response to that?

MR JACOBS: Yes. It was filed tinely. It was
filed tinely.

ADM NI STRATI VE LAW JUDGE CHO Do you have any
evi dence to support your statenent?

MR. JACOBS: Yeah. 1In the respondent's opening
brief, page 4, it says, "Appellants previously filed
timely California returns for 2012 and ' 13 as
nonresidents.” It's in the mddle.

ADM NI STRATI VE LAWJUDGE CHO  One second. |I'm
sorry.

MR. KOANLACYZK: Can | clarify the statenment? It

says in -- appellants representative stated that.

20
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ADM NI STRATI VE LAW JUDGE CHO: | see.

MR, KOMNLACYZK:  Yes.

MR JACOBS: |'mnot sure what that says. It's
clear to ne that it says --

ADM NI STRATI VE LAWJUDGE CHO So it | ooks Ilike
FTB is just repeating your argunments in their brief.

MR JACOBS: | don't think so.

ADM NI STRATI VE LAW JUDGE CHO  So ot her than thi
docunent, do you have anything el se --

MR JACOBS: No.

ADM NI STRATI VE LAW JUDGE CHO -- to kind of
support that?

MR JACOBS: No. And I -- | have -- they would
have to have the records to show if there was a penalty
assessed or not.

ADM NI STRATI VE LAW JUDGE CHO  Ckay. Thank you

S

And then anot her quick question for M. Kowal cyzk

is the calculation of the penalties. So from what |
understand FTB's position is that the delinquent filing
penal ti es neasured off of the tax owed. And the denmand
penalty, what is that nmeasured off of?

MR. KOALACYZK: So the demand penalty is
cal cul ated based on the anobunt of tax that's required to
be shown on the tax return wthout taking into account

tinmely paynent.

California Reporting, LLC
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ADM NI STRATI VE LAW JUDGE CHO Ckay. So is that
the difference between Section 19131 and 191337

MR, KOMNLACYZK: Correct.

ADM NI STRATI VE LAW JUDGE CHO kay. Did you
understand that, M. Jacobs?

MR JACOBS: Yes. But ny argunent is, as | said
before, there would be no demand penalty if it was filed
timely. So the whole issue is a reliance on the attorney
and the CPA. It's one issue. One issue continuing
t hrough the whol e ness, that if you would have filed
tinmely based upon the attorneys and tax reps, you know,
the right way to do it, there would be no penalty. And
t here woul d be no notices.

ADM NI STRATI VE LAW JUDGE CHO Gkay. Thank you
That's all questions | had.

MR. JACOBS: So, basically, I"'msaying is, there
was a reasonabl e cause not to file. And there was
reasonabl e cause to abate the demand penalties al so
because it's all one issue.

ADM NI STRATI VE LAW JUDGE HOSEY: kay. Thank
you.

Judge Tay?

ADM NI STRATI VE LAW JUDGE TAY: M. Kowal czyk, to
t he question of reasonable reliance on the tax

professional, | note that in your brief you cite U S.

22
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versus Boyle. | also note that's -- that addresses the
late filing penalty. Are there -- do you have any ot her
cases that would apply the sane standards to finding a
reasonabl e cause to the demand penal ty?

MR KOANLACYZK: Not in particular. But in this
case, Boyle does not apply because the taxpayer, as
appel l ants' representative has stated, the taxpayers did
not receive advice regarding how to respond to the denmand.
And the only tinme they did receive advice, was about 9
nont hs before respondent issued the demand notice. And
that was in regards to how -- if they needed to file a
return fromthe original due date

ADM NI STRATI VE LAW JUDGE TAY: You nean
nonspecific witten advice on the -- whether or not
there's a requirenent to respond to the demand or -- what
do you nean by advice?

MR KOANACYZK: They did not receive tax advice
on whet her they needed to respond to the demand noti ce.

ADM NI STRATI VE LAW JUDGE TAY: The Boyle is --
kind of holding in Boyle is really nore about the fact
that there was a deadline, and the deadline is not really
tax advice at all.

MR KOANACYZK: Yes. That -- that is true. And
Boyl e al so stands for the proposition that taxpayers do

not have -- or have a non-delible duty to tinely file
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their tax return. And in Boyle, the taxpayers relied on
their CPAto file a tax return. And in that case, that
does not constitute reasonable cause. But if they did
receive advice as to a matter of tax, then it could be
consi dered reasonabl e cause.

ADM NI STRATI VE LAW JUDGE TAY: If we were to find
that there was advi ce about whether or not to -- there was
afiling -- a response requirenent overall, would that be
substantive tax advice?

MR KOANLACYZK: No. That would not be tax advice
because it does not get to the issue of whether there
needed to be a legal interpretation or a |egal opinion.
It's just nerely follow ng a deadline.

ADM NI STRATI VE LAW JUDGE TAY: So you're saying
that if the taxpayer received advice fromtheir attorney
saying you don't have to file because you're -- you paid
enough and you're an Illinois resident, that's not
substantive tax advice? |Is that what you are sayi ng?

MR KOANACYZK: Yes. That would not be
substantive tax advice because that's nmerely a cal cul ation
of the amount of tax due, and it's not a matter of
California tax law. |If the attorney would say that
because of a certain provision in the tax code, such as
whet her they were a non -- whether it would be -- they

could be considered a resident or nonresident.
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Then that m ght be considered substantive tax
advice, but in this case that would be nerely a
cal culation of the tax due. And it doesn't really require
a legal opinion to determ ne whether they would need to
file.

ADM NI STRATI VE LAW JUDGE TAY: | see you're
maki ng the distinction between a mat hemati cal
calculation -- excuse me -- as to whether tax is due
versus whet her or not they have a requirenment to respond
to the notice. That's the distinction that you' re maki ng?

MR, KOMNLACYZK:  Yes.

ADM NI STRATI VE LAW JUDGE TAY: kay. GCkay. No
further questions on that.

ADM NI STRATI VE LAW JUDGE HOSEY: kay. |'m going
to bring up sonething a little different. As we were
preparing for this hearing, we started tal ki ng about
Subsection (b)of 19133, specifically (b)(2). (B)(1)
requires for the application of demand penalty whether the
taxpayer fails to respond to the current demand for tax,
whi ch we have -- we're di scussing now.

But (b)(2) also requires FTB to propose an
assessnment of tax after the taxpayer fails to tinely
respond to a demand at any tinme during the taxable year
period preceding the taxable year, which is 2014. And we

were kind of discussing that |anguage and what it neans.
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And | know we haven't -- we didn't bring this up
in the prehearing conference, or it really wasn't ferreted
out in the briefing. So if you would Iike to respond,
you're nore than welconme to. But |I'mthinking what ['1]
do is have a post-hearing briefing on that specific other
issue. And | wll issue an order kind of explaining what
| would like to -- or what we as a panel would like to
hear about that subsection.

M. Kowal cyzk, if you would |ike to nmake a
statenent, you're nore than welcone to. But | do believe
' mgoing to give each party a chance to brief it after
t he hearing today.

MR, KOANLACYZK: | will make a quick statenent
about that issue, if that's all right?

ADM NI STRATI VE LAW JUDGE HOSEY: Ckay. Yeah.

Pl ease.

MR KOANACYZK: So literally reading of
regul ation 19133 Subdivision (b)(2), provides that the
demand penalties are properly inposed when the notice of
proposed assessnent is issued during 4-year taxable period
prior to the taxable year in the demand penalty.

However, Subdivision (d) of exanple 2 shows the
demand penalty is properly inposed when the notice of
proposed assessnent is issued for one of the previous

cal endar years. The United States Suprene Court and the
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California Courts of Appeal have expl ai ned that when
interpreting a regulation, every word and phrase in the
regul ati on nust have neaning and the regul ati on as a whol e
must be read as a whole so that all parts are given

ef fect.

If there's an anmbiguity on the regul ation, then
the court is to the agency's interpretation of its own
regulation. In this case, regulation 19133, is clearly
anbi guous on when the demand penalty is properly inposed
because Subdivision (d) is inconsistent with subdivision
(b)(2).

Respondent contends in regul ation 191334 shoul d
be interpreted simlarly to Subdivision (d), and that the
demand penalty is properly inposed when the notice of
proposed assessnment is issued for one of the previous four
cal endar years.

This -- this interpretation is consistent with
the history of the regulation. Initially the California
| egi slature confer discretionary authority on respondent
to assess the demand penalty whenever a taxpayer failed to
file a return upon notice and demand. And respondent
assess the demand penalty on any non-filer.

In response to public concern, the three-nenber
board adopted policy to only inpose the demand penalty on

only repeat non-filers who had not filed a tax return in
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response to the demand notice on one of the previous four
cal endar years. Respondent subsequently formally adopted
this policy in regulation 19133, and the exanples in
Subdi vi si on (d) show when the demand penalty wll be

i nposed. Therefore, the panel should defer to
respondent’'s interpretation of when -- the regulation on
when the demand penalty shoul d be i nposed.

Thank you.

ADM NI STRATI VE LAW JUDGE HOSEY: Okay.

M. Jacobs, | know that lists alot. So what I'mgoing to
do is I'"'mgoing to have FTB do their post-hearing brief
first. 1'lIl give you 30 days, since it seens |like you
have a good grasp on how you want to interpret that
subsecti on.

And then M. Jacobs, you'll have 30 days to
respond.

Then we will close the record at that point and
then confer and issue a decision after that. So we're not
ready to submt the case today. The record will remain
open for the parties to address this 19133 Subsection
(b)(2) requirenent. | will issue an order |aying out what
shoul d be di scussed in the deadlines.

But just a heads up, 30 days fromtoday is
August 23d. So | foresee that being M. Kowal cyk's

deadl i ne, and then 30 days after that is Septenber 27th,
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M. Jacobs. So I'll issue an order |aying out these

deadlines, and we will go fromthere. | appreciate you

guys and your time today on this. | knowthere's alot to

unpack, but the hearing is now adjourned.
MR JACOBS: Wiit. Can | have a rebuttal ?
ADM NI STRATI VE LAW JUDGE HOSEY: Ch, I'm so

sorry, M. Jacobs. Yes, you do have an opportunity for

rebutt al

MR JACOBS: Right. And it's a good one.

ADM NI STRATI VE LAW JUDGE HOSEY: Ckay. Let's
hear it.

MR JACOBS: So I'mgoing to respond to what he
sai d.

ADM NI STRATI VE LAW JUDGE HOSEY: Pl ease.
MR JACOBS: There was a lot of infornation he

gave us, and it seens to ne that it's substantive issues,

what he's tal king about. And of course, one of ny things

is areliable -- reasonabl e cause based on substantive
issue. That is definitely a substantive issue. So |
think 1"mgoing to be in good hands with ny response.

The second thing is, yes, both appellants and
respondents are relying on the sane cases and the sane
facts for reasonable cause. One thing, however, that is
very, very inportant is in this terrific case, Rohrbaugh.

| don't know if I'"mpronouncing it right or not. It is
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specifically stated, "It is not the purpose of the law to
penal i ze innocent errors made despite the exercise of
reasonabl e care."

Taxpayers, appellants, used reasonabl e cause.
They relied on their representatives who are know edgeabl e
on taxation to file a tax return. That's a substantive
issue. It is not a mathematical issue. \Wether or not
you have to file tinely is in issue in the code, and it
says you have to file by a certain date. |If they nade a
decision not to file by a certain date, it's an issue of
| aw, substantive issue.

Thank you.

ADM NI STRATI VE LAW JUDGE HOSEY: Yes, thank you

Okay. As | stated before, we're not submtting
the case today. W're going to |leave the record open. |
will issue the order laying out what we'd |like to see
di scussed about the 19133(b)(2) issue. And wll |ayout
the deadline for each party again just so it's clear.

Agai n, thank you for your tine today.

MR JACOBS: Thank you.

ADM NI STRATI VE LAW JUDGE HOSEY: And now t he
hearing is adjourned.

(Proceedi ngs adjourned at 10:39 a.m)
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HEARI NG REPORTER S CERTI FI CATE

|, Ernalyn M Al onzo, Hearing Reporter in and for
the State of California, do hereby certify:

That the foregoing transcript of proceedi ngs was
taken before ne at the tine and place set forth, that the
testi nony and proceedi ngs were reported stenographically
by me and later transcribed by conputer-aided
transcription under ny direction and supervision, that the
foregoing is a true record of the testinony and
proceedi ngs taken at that tine.

| further certify that | amin no way interested
in the outcone of said action

| have hereunto subscribed ny nane this 13th day

of August, 2019.

ERNALYN M ALONZO
HEARI NG REPORTER
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