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Los Angel es, California; Tuesday, June 18, 2019

10: 00 a. m

ADM NI STRATI VE LAW JUDGE ANGEJA: We're now on
the record in the Ofice of Tax Appeals oral hearing in
t he appeal of Tristen Aviation Goup, Case |ID 18083553.
|"'mrepeating that so we have it on the record. W're in
Los Angeles, California. Today is Tuesday, June 18th,
2019. It's 10:00 a.m |I'mJeff Angeja. 1'Il be the |ead
adm nistrative law judge for this hearing. M fellow
co- panel i st today are Kenny Gast and Li nda Cheng.

And for appellant, could you pl ease introduce
your sel ves for the record.

MR LEVY: Sure. Richard Levy.

MR ABRAMS: Good norning. Allan Abrans.

ADM NI STRATI VE LAW JUDGE ANGEJA: Al right. And
for CDTFA?

MR ALDRICH: Good norning. Josh Aldrich.

MR CLAREMON: Scott C arenon.

M5. RENATI: And Lisa Renati.

ADM NI STRATI VE LAW JUDGE ANGEJA: All right.
Thank you.

Thi s appeal involves one issue, which is whether
appel  ant has established that its purchase and use of the

aircraft in California is exenpt fromuse tax because the
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aircraft was purchased for use and was used in conmon
carrier operations.

A coupl e of prelimnary housekeepi ng nmatters.
During our prehearing conference, the parties agreed to

the adm ssion into evidence of CDTFA's Exhibits A through

M 1'Il do this in tw parts. Appellant's Exhibits 1
through 13, | presune there's still no objection to those.
And if not, I will admt those exhibits into evidence.

(Appel lant's Exhibits were received in

evi dence by the Adm nistrative Law Judge.)

ADM NI STRATI VE LAW JUDGE ANGEJA: And then we
recei ved by June 3rd, which was the agreed upon deadli ne,
we received CDTFA's proposed Exhibits N and O And
appel l ant' s objections to the exhibits and the proposed
rebuttal exhibit, | had caused an e-nmail to be sent to the
parties. | propose to add those as well. They were net
by the deadline. And in terns of prejudice, you guys
actually had response to it. So I'd rather let themin.
"1l note the objection, but I"'mstill going to |l et them
in.

(CDTFA' s Exhibits were received in

evi dence by the Adm nistrative Law Judge.)

ADM NI STRATI VE LAW JUDGE ANGEJA: And then we had
al so agreed in the prehearing conference neither party has

any witness testinony today. So it's just argunents from
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both sides. The significance of that is we can't nake
factual findings based on an argunent that you woul d nake.
We woul d be maki ng factual findings based on evidence in
the record. So if you need us to reach certain factual
conclusions, tie it to the evidence in your argunent.

And as we agreed, we'll begin with appellant's
argunent, which should not exceed 30 m nutes. CDTFA wil|
then be -- we'll call it the departnent. It's alittle
easier on the tongue. The departnent will then be all owed
to ask questions if they wish, as well the panel of
judges. The departnent will make its presentation. They
had said they could do it in 15 mnutes. And then
appel l ant or the panel nmay be allowed to ask questions if
they wish. And then we will give the appellant a
rebuttal, approximtely five m nutes.

| f no one has any procedural questions, we can go

ahead and |l et you begin your presentation.

OPENI NG STATEMENT

MR LEVY: Ckay. |[I'll start. Richard Levy. |'m
a CPA, and | have clients in the aircraft charter
business, and I'malso a pilot. So with 13 years of this
case, |'ve grown intimately famliar with it.

The background of this case is Tristen Aviation

G oup purchased the aircraft for charter purposes in
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Decenber of 2004 on the advice of the owner's friend, a
man nanmed Mal ahd Herfat. The business was operated unti
early 2006 when Mal ahd di sappeared, and at the sane tine,
files and the airplane's radios al so di sappear ed.

So the main issue on this case is, was the
aircraft exenpt under Regul ation 1593(c), common carrier
exam nati on which states, "If the flight is authorized or
permtted by the governnental authority under which the
aircraft is operated.” Also other things it states is, "A
one-year test period where nore than 50 percent of the
flights are charter usage and gross i ncone of $50,000 or
nore." That's per subsection (d).

So our evidence to support our claimis federa
income tax returns, Exhibit A that shows we grossed nore
t han $50, 000. W have flight |ogs of every flight the
pl ane took during test period. That's Exhibit 5 and E
That's froma third party. So it's an independent source
that those flight 1ogs were taken from

Exhi bit F we have charter invoices show ng the
plane -- that the billing to the different conpanies that
were the custoners; affidavit from Pylon, which is one of
the affiliates, Chief Pilot Robert MG ath, confirmng
that charter use, at least fromJune 30th. That's
Exhibit H Insurance declaration fromthe conpany's

i nsurance showi ng charter usage, that's Exhibit J.
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There were charter advertisenments. That's
Exhibit K The police report where Ml ahd, the nanager,
stole files and equi pnent fromthe plane, that's
Exhibit L. Four exanples of test periods all resulting in
over 50 percent charter use, the department kept changing
the test periods during this whole ordeal. They changed
the test period dates with the hope that we would fail one
of them which we haven't.

Exhibits B, C, D, and Minclude the | atest test
period. Exhibit M by the way, passed with 56 percent
charter use. And regarding the test that -- that | only
counted flights where I can match the invoice with the
flight. |If there was no invoice, it went under persona
flight. So |l -- | was very conservative about that. And
the last, FAA pilot's licenses for two charter pilots,
that's Exhibit 14. And I'I|l get to that later

So in the end of the day, we're m ssing one
docunment. And -- and a little background on that. To be
a legal charter operator, the aircraft, not the conpany,
but the aircraft itself needs to be on an FAA Part 135
certificate. O it could be tenmporarily piggybacked onto
anot her charter conpany's certificate. It has to be one
or the other.

Now, per Exhibit I, the FAA prohibited

pi ggybacki ng, which was revoked. But it revoked -- they
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prohi bited the piggybacking as of Decenber 28, 2006. That
was the effective date of their -- of their circular,
which is actually a year -- close to a year after the test
period. So | believe that part is irrelevant. So at the
time of the test period, piggybacking was allowed onto
anot her conpany's Part 135 Certificate.

So the only docunentation we're mssing here to
make our case perfect is the charter certificate listing
the aircraft for nuch of the test period -- for nost of
the test period, from January 15th to Cctober. W try to
contact other charter conpani es years ago that may have
held the plane's 135 Certificate, but alnost all were no
| onger in business due to the Great Recession in 2007
which all but destroyed the aircraft charter business.

So the mssing 135 Certificate, this nysterious
certificate, existed during the charter operation because
per the invoices, Exhibit F, you'll notice that two-thirds
of the charter flights during the test period were
subcontracts from |l arge operators such as O ay Lacy
Avi ation, which is an international conpany, Pyl on,

Execuj ets, Royal Jets. There were quite a few conpanies.

And these conpani es woul d require proof of a part
135 Certificate and insurance from Tristen Aviation G oup
or any subcontractor before allow ng charters. Nobody is

going to charter a plane with you unl ess you have a Part

10
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135 Certificate. And that's because -- excuse ne -- the
penalty for an illegal charter is $5,000 per flight.
That's what the FAA assesses. And no operator would take
t hat chance.

So | ooking forward here, in 2015 the State Board
of Equalization, as it was, requested Freedom of
I nformati on Act docunments fromthe FAA on information on
Tristen's Aircraft, Pylon Charter, Schaffer Air and the
licenses of two pilots involved with Tristen Aviation
G oup. That's Exhibit NN The FAA billing to the state --
or the Equalization stated their search was done manual ly.

Per exhibit N, the FAA sent docunentation on
Pylon Charter's 135 Certificate only, which was the
conpany that they piggybacked on just for a brief period
of time from Cctober through -- | don't renmenber where it
ended. There was no response fromthe FAA on anyt hi ng
el se requested, including the two pilots nor any other
operator that carried the plane's Part 135 Certificate.

| was able to access the two pilots and their
i censes on the FAA websites within five mnutes. That's
Exhibit 14 that we just put in. Yet, the FAA did not
provi de these sinple to | ocate docunents to the State
Board of Equalization. Thus, the FAA did an inconplete
job on the Freedom of Information Act request. And

because of that, it's reasonable to question the results

11
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of what else did they neglect to find, perhaps the m ssing
Part 135 Certificates for our aircraft.

So in summary -- and | nmade this nuch under
30 mnutes here for you -- except for that one m ssing
pi ece of paper, that one piece of paper m ssing, the sheer
vol une of evidence provided by both parties indicates that
my client operated a legal Part 135 Charter. And again,
no charter operator would have hired this aircraft for
subcontract risking $5,000 fines of the pilots and
passengers w t hout having know edge that the aircraft was
on a charter certificate. And that's why the aircraft
shoul d be exenpt fromthe use tax.

ADM NI STRATI VE LAW JUDGE ANGEJA: Does t hat

conclude -- that was nmuch faster than the 30 m nutes.

MR LEVY: 1'mtrying.

ADM NI STRATI VE LAW JUDGE ANGEJA: | don't want to
cut you off. But if that concludes it, we'll turn it over

to the departnent.
Unl ess you have questions? [I'll save mne for

now. Gkay. Departnent go ahead.

OPENI NG STATEMENT

MR ALDRICH: Good norning. |'mJosh Aldrich
fromthe California Departnent of Tax and Fee

Adm nistration's |l egal departnment. Wth nme today are

12
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Scott O arenon and Lisa Renati who will be representing as
staff.

During the prehearing conference, the parties
stipulated in part as follows: The aircraft was purchased
on Decenber 30th, 2004, in California. The first
operational use of the aircraft occurred on January 15th
when the aircraft was flown between Van Nuys, California
and Las Vegas, Nevada. The seller of the aircraft did not
hol d, and was not required to hold, a seller's permt in
California. Based on these stipulated facts, appellant
owes use tax on the purchase and use of the aircraft
unl ess an exenption or exclusion applies.

There is one renmaining issue, whether appellant's
purchase and use of the aircraft in California is exenpt
fromtax under Regul ation 1593. Regul ation 1593 provi des
that neither sales nor use tax applies to the sale of/or
the storage use or other conception of aircraft sold,
| eased, or sold to persons for the purpose of |easing the
aircraft to a person who operates the aircraft as a comon
carrier of persons or property, but only if the person
operates the aircraft under authority of California,
United States or foreign governnment, and the person is
aut hori zed or permtted by that person's governnent, the
person's governnmental authority to operate the aircraft as

a common carrier.

13
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| f nmore than one half of the operational use of
an aircraft during the first 12 nonths after the first
functional use is used as a comon carrier of persons or
property, the purchaser -- the purchasers or |essee's
principal use of the aircraft will be deened to that of
the comon carrier. As stipulated, the 12-nonth test in
this case begins January 15, 2005, through
January 17t h, 2006.

A common carrier is any person who engages in the
busi ness of transporting persons or property for hire or
conpensation and who offers his or her services
indiscrimnately to the public or sone portion of the
public. COperational use refers to the actual tinme during
which an aircraft is operated and powered navigation in
the air. Each flight is exam ned separately for purposes
of determ ning conmon carrier use

A flight qualifies as conmmon carrier use of the
aircraft, only if the flight is authorized or permtted by
t he governnental authority under which the aircraft is
operated and invol ves the transportati on of persons or
property. Wuere the aircraft does not transport persons
or property, the flight does not qualify as a comon
carrier flight. Likew se, where the aircraft is not
aut hori zed, the flight does not qualify as a conmmon

carrier flight.

14
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Appellant is not entitled to a 1593 exenpti on
wi t hout evidence to prove the entitlenent, Revenue and
Taxation Code 6091. Exenptions are strictly construed
agai nst the taxpayer who has the burden of proving that
the statutory requirenents have been satisfied. It's
appel lant's responsibility to maintain accurate records
and make them avail able to the departnent.

And al though the departnment first requested the
flight | ogs on August 25th, 2005, the appellant clains
that the conplete flight Iogs are no longer in his
possession. In lieu of conplete flight |ogs, appellants
submtted partial systemflight |ogs marked as Exhibit 3;
flight aware docunents nmarked as Exhibit 5; flight plan
docunents marked as Exhibit 11; invoices for flights under
Tristen Aviation Goup and Pylon International, LLC,
mar ked as Exhibit F, and a statenent under penalty of
perjury from Robert McG ath nmarked as Exhibit H

The Federal Aviation Adm nistration has powers to
regul ate all aspects of civil aviation in the nation,

i ncluding coomon carrier flights. As relevant here, the
FAA issues Part 135 Certificates to operator to authorize
private charter flights of common carriage. Appellant has
not clainmed to have possessed a Part 135 Certificate.

Rat her, appellant clains that it was |listed or piggybacked

onto Part 135 Certificate of Pylon International as early

15
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as its first clained comon courier flight, which occurred
on August 21st, 2005 until sonetine in January of 2006.
The invoice for the August 21st, 2005, is marked as

Exhi bit F, page 1

I n support of this assertion, appellant provided
a copy of Pylon's Part 135 specification, dated
Oct ober 24th, 2005, which include -- included said
aircraft's tag nunber N52LT, marked as Exhibit G W
reiterate that it is appellant's burden to prove
entitlenent to the exenption. And this single docunent is
insufficient to show that the flight's claimas conmon
carrier were authorized by the FAA, particularly for
flights prior to October 24th, 2005.

In addition to the Part 135 Certificate, the FAA
i nposed an insurance requirenent on Part 135 Conmmon
Carriers to operate under the FAA's authority. The
i nsurance nust reflect that it is the carrier, not the
owner, that is conducting the Part 135 revenue flights,
and that it is the carrier's actions or inactions that are
bei ng insured, as noted in Exhibit |, page 44.

Appel I ant has not provided evidence that the
aircraft was insured by Pylon. Appellant provided a copy
of Part 135 insurance wherein appellant, not Pyl on,
insured the aircraft marked as Exhibit J. Appellant has

not shown that the flights were authorized, according to

16
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FAA insurance requirenments. Regardless, the departnent
obtai ned a copy of all of Pylon's Part 135 operations
speci fication docunents for the rel evant period through
the Freedom of Information Act request made to the FAA,
mar ked as Exhibit N
These include the operation specifications dated
Decenber 8th, 2004, August 8th, 2005,
Sept enber 16t h, 2005, Cctober 24th, 2005, and
Decenber 6th, 2005. The aircraft's tag nunber does not
appear on any of the operation specifications other than
t he Cctober 24th docunment. These docunents clearly
establish that appellant's aircraft was not added to
Pylon's Part 135 Certificate until October 24th, 2005, and
was no | onger on Pylon's Part 135 as of Decenber 6, 2005.
Si nce appellant did not have its own Part 135
Certificate and has not provided evidence to prove that it
is operating under Pylon's Part 135 Certificate prior to
Oct ober 24th, 2005, only the common carrier flights from
Oct ober 24t h, 2005, through Decenber 6th, 2005, may be
consi dered authori zed for the purposes of Regul ation 1593.
Using all the flight records and invoices
provi ded by the appellant, the departnent cal culates the
aircraft was flown for 246.89 hours during the test
period, and was flown for 36.2 hours for authorized conmon

carrier flights. Comon carrier flights, therefore,

17
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constitute 14.67 percent of the total flights -- flight
time during the test period, which falls well below the 50
percent threshol d.

Accordingly, appellant is not entitled to
exenption fromuse tax set forth in 1593. W have
provi ded Exhibit O to show how we cal cul ated those totals
fromthe flight records and invoices provided by
appel lant. As summarized in Exhibit O appellant's flight
sunmari es and invoices establish that even if all of the
claimed common carrier flights were authorized by the FAA
common carrier flights only constitute 115.9 hours, which
is 46.97 percent of the total flight tinme during the test
peri od.

In other words, appellants still would not neet
the 50 percent threshold to qualify as a conmon carrier.
We note that our sunmmary list all of the flights from
t hose sources and identifies where there are conflicts
between them We generally reconcile the discrepancies in
favor of appellant. W also noted where flights listed on
appel l ant' s source docunents are not included on the
sunmari es that he has provided.

But to reiterate, appellant was only authorized
to operate as a comon carrier from Cctober 24, 2005,

t hr ough Decenber 6th, 2005, and the flight tine and the

transportation of people or property during that period

18
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falls well below the 50 percent threshold as required by
Regul ati on 1593.

Based on the evidence in the record, appellant
has not proved he's entitled to the conmon carrier
exenpti on under Regul ation 1593. Appellant's purchase and
use of an aircraft in California was subject to use tax.
Therefore, we respectfully request that you deny the
appeal .

ADM NI STRATI VE LAW JUDGE ANGEJA: Ckay. | want
to have your rebuttal, but | want to ask a quick
clarifying question perhaps to -- because | think it'll
certainly help ne understand everything that'll come from
this point forward.

These were subcontracts? |n other words,
appel l ant | eases the aircraft to, say, Pylon but then it's
Pylon that's actually conducting charter operations for
its own custoners?

MR LEVY: Not exactly. The Pylon or another
conmpany prior to that, they just piggybacked on -- they
probably paid them sonething just to piggyback onto their
Part 135 Certificate. The two-thirds of the charters were
done as a subcontract. So when Pylon or Cay Lacy when
they had -- they didn't have a plane available in Van
Nuys. Let's say, they would subcontract with Tristen

Avi ation group and actually charter the plane. So the

19
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charter is a subcontract charter, and that's why insurance
isn'"t necessary. The plane has to have its own insurance.

ADM NI STRATI VE LAW JUDGE ANGEJA: Ckay. And then
a question for the departnent. As consistent with the DNR
in your brief, you take the position that the piggyback
operation was legal until that notice -- the FAA notice
said that it was illegal? 1In other words, you're -- the
presentation you effectively conceded that the fact that
Pylon had a 135 Certificate neans that Pylon's hours
qualify.

MR. CLAREMON:. | think we conceded that they can
pi ggyback onto Pylon's certificate when they are |isted
when it's -- the evidence that it's listed on, the Pylon
certificate.

ADM NI STRATI VE LAW JUDGE ANGEJA: Ckay.

MR CLAREMON: Prior to Exhibit I, which was
i ssued after this.

ADM NI STRATI VE LAW JUDGE ANGEJA: So just one
other note and this, again, is nore factual. |'mnot
trying to decide whether it was flown with a proper
certificate or not. But both parties have taken the
presunption -- taken the position that -- pick any given
invoice. Let's say 2.5 hours invoice to Pylon for a
charter. They've got a certificate, so that's a

qualifying 2.5 hours. Wre ferry flights involved? 1In

20
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ot her words, that aircraft had to get fromVan Nuys to LAX

to pick up Britney Spears to go to Las Vegas.
MR. LEVY: Yes. The ferry flights were not
counted as charter flights.

ADM NI STRATI VE LAW JUDGE ANGEJA: But the

i nvoi ces don't break out the ferry flight portion. And I

know there's a ferry flight portion that generally gets
billed at the sanme hourly rate as a charter

MR LEVY: Correct. | didn't see a ferry
flight -- any ferry flight invoices.

MR. ALDRICH  Actually, there are a couple of

ferry flight invoices under Pylon, and we marked them as

non-carrier in their Exhibit O Part of the problemwth

t he anal yses wth the subcontracting out is that we don't

know exactly which ones were transporting persons or

property. So that gives it -- nmakes a difficult position

of asserting that those are in fact common carrier
flights.

ADM NI STRATI VE LAW JUDGE ANGEJA: M concern is

that if we were to take -- if we were to conclude that al

of the subcontracting was under the authority of the

United States, Part 135, we still may not | ack enough

precision. | don't know which way we'd come down on that,

but it mght not be that 100 percent of the allegedly

qual i fying hours are still qualifying hours.
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But no one has argued that. |'mjust asking

t hat .

MR LEVY: It's possible.

ADM NI STRATI VE LAW JUDGE ANGEJA: Ckay.

MR CLAREMON: And again, in terns of our
summary, we've -- as M. Aldrich said, we' ve resol ved al

anbiguities just to show the maxinumtine we believe. But
where they indicate it on the invoice that there was zero
passengers, that's where we didn't count those as conmmon
carrier. And those are indicated on the invoice.

ADM NI STRATI VE LAW JUDGE ANGEJA: |'Il ask the
| ast one since I'min for a penny, in for a pound. And I
apol ogi ze for interrupting before you can rebut. The
position -- how do | say this? The departnent is
concedi ng that what the FAA says was illegal. The
pi ggyback operation was illegal. You're still concluding
that it was legal until the FAA notice said it was not.

In other words it's -- I'mjust asking. It's
decl arative of existing law. It says it's not legal to do
that, but for purposes of this hearing, you guys are
saying it's okay. Your position is that you woul d accept
that as flying as per the United States?

MR. CLAREMON. Yeah. Qur position -- yeah. Qur
position is that the extra requirenents of operational

control set forth in Exhibit | consistent wth appeals

22
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decision -- our earlier appeals decision, didn't apply
prior to 2006 when they still had to be on a Part 135 --

ADM NI STRATI VE LAW JUDGE ANGEJA: Ckay. | just
wanted to make sure.

MR. CLAREMON:. -- when they actually piggybacked.

ADM NI STRATI VE LAW JUDGE ANGEJA: Ckay. Wth
that | apol ogize the interruption. 1'd |like you to be
able to rebut and address anything |I've asked as well.

MR LEVY: Ckay. Sure. As far as the insurance
i ssue goes, the insurance also follows the airplane. So
t he airplane nust be insured as well as the charter
conmpany must be insured.

ADM NI STRATI VE LAW JUDGE ANGEJA: Ckay. And
that's it for your rebuttal ?

MR. ABRAMS: Well, the final point | wish to
reiterate is our objection, or at |east bring your
attention to Exhibit N | know it was adm tted, but it
was provided to us the last mnute, even though it was
avai | abl e since 2015. And based on the invoice attached
to the docunment, it does show $188 of charges for
phot ocopies. | don't know if the docunment, Exhibit N, is
a conplete integrated copy of the FAA' s response to the
request that was made based on Freedom of Information Act.
We had no chance to verify any of that.

So |l would like to invite your attention to | ook
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at the credibility of the docunent and when you wei gh the
evidence in front of you.

ADM NI STRATI VE LAW JUDGE ANGEJA: Ckay. |
understand the basis for that objection. The evidence is
relevant. So in that instance we will admt it, and then

we will weigh it and take that objection into account as

wel | .

MR, ABRAMS: Under st ood.

ADM NI STRATI VE LAW JUDGE ANGEJA: It's not
satisfactory for us to say we will let it in for what it's
worth, but we will let it in for what it's worth.

MR. CLAREMON. May we provide a response to that?

ADM NI STRATI VE LAW JUDGE ANGEJA: Sure.

MR. CLAREMON:. We would just like to point out
again that it's the tax payer's burden to provide the
entitlenent to the exenption. And we al so point out that
this was a Freedom of Information Act request nmade to the
FAA, essentially, as a private citizen. These are
publicly avail abl e docunents fromthe FAA. There's no
reason that we could obtain them and anyone el se couldn't.

So they were avail able far before 2015. That's
when we got them That's when the request was nade. And
it is correct. It was a volum nous production, and these
were the ones that we were provi ded because they are

relevant to the issue of this case, which was whether they
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were on Pylon's Part 135.
ADM NI STRATI VE LAW JUDGE ANGEJA: Ckay. Does

either party have anything further to add?

MR ABRAMS: At this point | would -- | think the

vol um nous docunent, whether it was, should have been

attached as Exhibit N.  That woul d have provided a better

basis for us to eval uate. | think based on the evidence

submtted and if you | ook at Exhibit N, the right

perspective, | think we have nmet our burden to prove that

this exenption does exist.
ADM NI STRATI VE LAW JUDGE ANGEJA: Ckay.

Questions fromny co-panelist?

ADM NI STRATI VE LAW JUDGE CHENG  Yes. Thank you

ADM NI STRATI VE LAW JUDGE ANGEJA: Go ahead.

ADM NI STRATI VE LAW JUDGE CHENG.  For the
appellant, 1'd like to hear your response to the
departnent's cal cul ation of the percentage that the
charter or the plane was used for common carrier flights,

specifically 14 percent, 14.67 versus 46.9 percent.

MR LEVY: Sure. Wen | did the cal cul ations for

t he January 15th through January 17th, iteration of the
test period, | canme out with 56 percent. And that is if
it was a legal charter operation fromJanuary 15th to

January 17th. The 14 percent or whatever the State cane

out with, was the calculation if it in fact wasn't part
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135 for the entire period. That's the difference.

ADM NI STRATI VE LAW JUDGE CHENG But the State
cal cul ated 46 percent for allow ng for the piggyback
flights.

MR LEVY: | don't know what the State did.

got 56 percent. I'mnot sure what they did. Yeah, if I

can add to that? |If you |ook at page 4 of Exhibit 13, it

shows 119.4 charter hours out of a total of 212.8.

ADM NI STRATI VE LAW JUDGE ANGEJA: Hold on a
second so we can catch up.

MR LEVY: xay.

ADM NI STRATI VE LAW JUDGE ANGEJA: Ckay. o
ahead.

MR Levy: GCkay. On page 4, the total at the
bottom shows total hours at 212.8. And charter would be
119.4, and that's 56.1 percent.

ADM NI STRATI VE LAW JUDGE ANGEJA: Do you guys
want to respond to that?

MR, CLAREMON. | -- | think you can -- the

difference in -- sorry. | think the difference in the two

calculations can -- there's probably three different
factors. One, there appear to be flights -- non-charter
flights that are listed on sone of the sources that
appel |l ant has provided that weren't listed on their

sunmary, and we've indicated where those are. And again,
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those are from appellant's sources they provide to us.

Two, there was a couple of flights that on the
i nvoi ce stated that there was no passengers on the pl ane
at the tine. And it appears consistent with the flights
t hat | ooked |ike, you know, they dropped soneone off and
went, picked sonmeone up, dropped soneone off. And so we
do not include those where the invoice explicitly stated
that there was no passengers.

And then three, there were a couple of other
i nstances where there were flights that were shown on the
summari es and included on the -- where flights that took
pl ace that were on the summaries but were not consi stent
with the information on the invoice. And it appeared that
appel  ant had i ncluded them under a specific charter
i nvoi ce, when in fact they were not related to that
i nvoi ce.

And again, we indicated anyti ne we nade a
determ nation like that we indicated it. Oherw se
whenever there was a di screpancy, for instance on a
non-charter flight of any tine, we would pick the | ower
nunber which benefits the appellant in terns of this
calculation. And -- and we made simlar, kind of,
determ nation in favor of the appellant while we were
| ooking at those little discrepancies in there.

ADM NI STRATI VE LAW JUDGE CHENG  Okay. Thank

27

California Reporting, LLC
(510) 313-0610




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

you. That's hel pful.

MR. LEVY: Can | respond to that?

ADM NI STRATI VE LAW JUDGE ANGEJA: Sure.

MR, LEVY: Ch, Section 11593 -- this paper is so
old -- 1593-C(1)(a) says, operational use neans the actual
time during which the aircraft is operated and powered
navigation in the air. Operational use included
positioning or repositioning aircraft by flying the
aircraft fromone point to another. Ferry flights -- is
what it says in parenthesis -- except when such flight are
solely for purposes of having the aircraft repaired.

So ferry flights are part of the operational use
of the plane.

ADM NI STRATI VE LAW JUDGE ANGEJA: Right. Part of
t he denom nat or.

MR LEVY: Yeah. |It's part -- yeah. It is a
part.

ADM NI STRATI VE LAW JUDGE ANGEJA: A ferry flight
is not part of the nunerator. A ferry flight does not
contribute to the 50 percent calculation. |It's added to
t he denom nator, which is the base, the operational tine
on here.

MR, LEVY: Except operational use as common
carrier as in (a). So they said, okay. So first

operational use, they' re tal king about what the first
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operational use is.

ADM NI STRATI VE LAW JUDGE ANGEJA: Yes. Al
right. D d you have questions?

ADM NI STRATI VE LAW JUDGE GAST: Yeah, | have a
guestion for the departnent just so | understand the
regulation a little better. 1Is a Part 135 Certificate
required by the taxpayer?

MR ALDRICH It's required, but the plane beyond
a Part 135, it could be for it to piggyback. But if
you're doing private charter flights for carrying persons
or property or authorization fromthe FAA you need to be
on sonebody -- the plane needs to be on sonebody's Part
135.

MR. CLAREMON:. O sone other type of -- | believe
there are other types of charter certificates as well.

MR ALDRICH: It's based off of aircraft size,
passenger nunbers, and things |ike that.

ADM NI STRATI VE LAW JUDGE GAST: So the taxpayer
itself doesn't need to have the certificate. The carrier
does, basically.

MR ALDRICH: And the aircraft would need to be
on the carrier's Part 135.

ADM NI STRATI VE LAW JUDGE GAST: Ckay.

MR. CLAREMON: And as Exhibit | shows, you know,

after Exhibit | was issued, it can -- it doesn't have to
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be the certificate holder's, but there's significant
control in that the carrier has to -- the certificate
hol der has to have over the aircraft.

ADM NI STRATI VE LAW JUDGE GAST: Ckay. And this
is not a |lease situation where Tristen, in your view,
bought the aircraft fromthe seller and leased it out to a
carrier. Wuld that change the Part 135 issue?

That's okay if you don't -- yeah. | don't know
if the taxpayer wants to respond to any of that? You
agree you would need a Part 135 Certificate? Sorry. o
ahead.

MR LEVY: If you were |leasing the plane, no.

But if you're chartering it you do. So -- and in this
case there was no | ease of any plane.

ADM NI STRATI VE LAW JUDGE GAST: Ckay. Ckay.
Thank you. Al right. That's it for ny questions.

ADM NI STRATI VE LAW JUDGE ANGEJA: | don't know if
it affects the case. But the piggyback operations,
they're not |legal today as far as you' re concerned, or the
FAA is allowing this and you would still take this
position today that |I could charter ny plane to any
conpany so long as they were certified under Part 135 for
that aircraft? It would qualify?

MR CLAREMON: Again, our -- as far as we know

post 2006, piggybacking is allowed assuming it conplies
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with the strict guidelines set forth in Exhibit I, which

you can read it. The certificate holder has to exert

significant control over the operation of the aircraft.

ADM NI STRATI VE LAW JUDGE ANGEJA: Ckay. | don't
think it doesn't bear on this case. |1'mjust curious. So
| don't have any additional question. |If the parties
don't either, | think we can close the hearing. No

guestions? Al right. Then the hearing record is cl osed.

The hearing is closed.

Thank you for attending, and we have sone

homework to do. W're required to issue a decision within

100 days of the close of evidence, which is today. So
okay. Thank you.

(Proceedi ngs adjourned at 10:36 a.m)
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