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Los Angel es, California; Wdnesday, July 24, 2019

10: 58 a. m

ADM NI STRATI VE LAWJUDGE CHO Let's go on the
record.

This is the appeal of Ubolsiri Koi ke and Fueng
Adi sornkul , OTA Case Nunber 18093760. Today is
July 24th, 2019, and the tine is approximtely 10:58 a. m
We're holding this hearing in Los Angeles, California.

My nane is Daniel Cho. I1'mthe |ead
Adm ni strative Law Judge for this hearing. Wth ne are
Adm ni strative Law Judges Jeff Angeja and Nguyen Dang.

Can the parties introduce and identify yourself
for the record, beginning wth appellant.

MR. KOKE: Yes. M nane is Watthawoot Koi ke,
and to ny right is ny nother, Ubolsiri Koike.

ADM NI STRATI VE LAW JUDGE CHO  Thank you very
much.

Depar t nent ?

MR LAMBERT: My nanme is Scott Lanbert. To ny
left is Lisa Renati, and to Ms. Renati's left is Panela
Ber gi n.

ADM NI STRATI VE LAW JUDGE CHO  Thank you very
much.

The issue in this appeal is whether adjustnents
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are warranted to the determ ned neasure of tax. Wth
respect to the evidentiary record, the departnent has
provi ded Exhibits A through D. Appellant has not objected
to these exhibits. Therefore, we will be admtting these
exhibits into the record.

(Departnent's Exhibits A-D were received

in evidence by the Admi nistrative Law Judge.)

ADM NI STRATI VE LAW JUDGE CHO  Appel I ant has
admtted Exhibits 1 through 3. The departnent has not
objected to these records -- to these exhibits.
Therefore, these records will be admtted into the record
as wel | .

(Appel lant's Exhibits 1-3 were received

in evidence by the Admi nistrative Law Judge.)

ADM NI STRATI VE LAWJUDGE CHO As a rem nder to
both parties, just because all of these exhibits were
admtted into the record, it doesn't nmean they will all be
given equal weight. We'Ill take a | ook at each exhibit
i ndependently and give each exhibit its appropriate wei ght
in this appeal

Al right. Wth that, M. Koike, you wll be
given 15 mnutes to provide your presentation and
argunments. Pl ease begi n whenever you're ready.
111
111
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OPENI NG STATEMENT

MR KOKE So we owm a famly restaurant, ny
not her and ny stepdad. W -- everything was done in terns
of the audit. W agree with the first report, the
original report that canme out fromthe departnent. But
t hen when the final report cane, there were contradictions
and inconsistencies in the nunbers in their reports in
ternms of credit card percentage used.

The nunbers fromthe POS data were inconsistent.
They were not the same between the first original report
and the final report that cane fromthe departnent. The
credit card percentage in the original report was
cal cul ated at 74.56 and 67.58 throughout the audit period.
But then when the final report cane, that percentage
change to 65.3, about 10 percentage |ower than the
original report.

So the observation test, fromthe observation
test they did, that the percentage fromthe observation
test was in the range of 75 percent. Those -- the only
consi stent nunbers were fromthe observation test. So we
are questioning the accuracy of the PCS data. Because al
the reports -- all the exhibits, everything, came fromthe
departnment, but all three of them had different nunbers.

There was the first report that cane, | believe,

in May of 2015. That was the first report. Then the
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second report came about a week later. Even those two
first reports had different credit card percentage
nunbers. The first report had 74.56 and 67 -- and 69. 46.
The second report had 74.56 and 67.58. So the original
report, the tax owe around 70 thousand.

And then the final report cane in June of 2015.
The credit card percentage was different, and it becane
65.3. And in the details of those reports, like |I said,
the nunbers fromthe PGS, the raw data -- the actual data
t he departnment got fromour POS systemdid not nmatch
between first report and the final report. So that caused
us to question the accuracy of the POS data nunber.

Qur request is to use the data that the
departnment got fromthe observation tests because those
nunbers, the details, were the sane between, you know,
what they had proposed or what they found in the origina
report and the final report. So there was the first
t hi ng.

And then the second thing, even the way the
departnent cal cul ated the credit card percentage, was
different fromall three reports. W thought that, you
know, the nethod to calculate the credit card percentage
woul d be just, you know, one correct nmethod. And even
t hough that's the case, then it should be the sane credit

card percentage nunber. And these percentage nunbers we
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did not cal culate. The departnent cal cul ated them but
the departnment got three different nunbers from-- from
the three reports.

So that's -- that was our confusion fromthe
departnment's reports that they -- that they got the
nunbers fromthe POS. So we feel that it is nore accurate

to use the nunbers that the departnent got fromthe

observation test to use as the baseline for -- for the
total -- the audit period.
And then also there's a question regarding, like

| said, the way the departnent cal culated the credit card
percentage. Even fromthe observation test the first
report -- I'msorry.

ADM NI STRATI VE LAW JUDGE CHO. You may want to
switch mcs with the other one. It sounds |ike the
battery is dying fromthat one.

MR. KO KE: Even fromthe observation test, the
nunbers -- the raw data were the sane between the origina
and the final report. But the way the departnent
calculated the credit card percentage, again, was
different. They cane out with one nunber in the first, |
think, original report. But then in the final report, the
credit card nunber fromthe sane raw data of the
observation test was different. So that's another

guestion that we have concerning the finding of those

California Reporting, LLC
(510) 313-0610




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

reports.

So we would like the departnent to use the data
fromthe observation test and maybe, you know, help
explain to us howthe credit card percentage is
cal cul ated. Because, you know, in our mnds, you know,
the departnent used a credit card percentage to cal cul ate
all the taxes throughout the entire audit period. And for
the credit card percentage, | nmean, | think it's whatever
anount of credit card that we took for that day is just a
percentage of the total paynents for the entire day. So
that shouldn't be any conplicated cal culations to cone up
with that credit card percentage.

That's it.

ADM NI STRATI VE LAW JUDGE CHO  Thank you very
nmuch.

Panel nenbers do you have any questions? Judge
Dang?

ADM NI STRATI VE LAW JUDGE DANG  Thank you. |
have no questi ons.

ADM NI STRATI VE LAW JUDGE CHO:  Judge Angej a?

ADM NI STRATI VE LAW JUDGE ANGEJA: No questi ons.

ADM NI STRATI VE LAW JUDGE CHO  Okay. Thank you
Before we get to the departnent’'s presentation, can we
take a quick two mnute recess to look into the mc issue

real quick to nmake sure it doesn't happen again.

10
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We're going to go off the record.
(There is a pause in the proceedings.)
ADM NI STRATI VE LAW JUDGE CHO Let's go back on
t he record.
Departnent, you'll be given 15 mnutes for your
present ati on whenever you are ready.

MR LAMBERT: All right.

OPENI NG STATEMENT

MR LAMBERT: The audit was of a restaurant for

the period of April 2012 through March of 2015. So it was

a three-year audit period. For the audit, the taxpayer

provided their income tax returns for two years, for 2012

and 2013, their sales and use tax returns, nonthly bank
statements for only nine nonths of the audit period. It

was the last 9 nonths of 2014. And then PCS data for

al nost all of Novenber 2014, and then for the rest of the

time period for March of 2015. So it was about a
five-nonth period of tinme when they provided their actual

PCS data to us.

Subsequent or previously to that tine period, the

t axpayer did not provide us any POS data. Apparently, it
was elimnated fromthe POS machines. So to do the audit
there was no sales journal. There were no guest checks.

There was no purchase journal, purchase invoices or POS
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data prior to Novenber 6 of 2014.

The book mar kups based on the incone tax returns
was 211 percent for 2012 and 150 percent for 2013. This
was substantially bel ow what the departnent woul d expect
of around a 300 percent markup. So due to the |ow markup
| ack of supporting docunentation in regards to the sales,
t he bank deposits, which is the bank deposits on the 9
nmont hs that we had exceeded the reported taxable sales
from-- on their sales and use tax returns, and the credit
card recei pts by thensel ves exceeded the reported total
sal es.

Al -- which essentially nmeans they not only
didn't report any cash sales, but they didn't report all
of their credit card sales. So based on that or those
facts, the departnent decided to calculate the audited
t axabl e sal es based on an indirect nethod. And that
indirect nmethod was using their point of sale data.

We did a one day observation test that came up
over 72 percent credit card, and that appeared to be
consistent wth the POS data that they had provided us for
that five-nmonth period of tinme. Now, the appellant is
correct that the information that we initially provided
himon the audit schedules is different than the
information that's on the final schedules that | have

provided with the departnment's exhibits.

12
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And there's a reason for that. The cal culation
was originally taking their taxable sales and divided it
into -- or | should say, took their credit card receipts
and divided that into their taxable sales. Wat we found
was that the sales tax collected was higher than the tax
rate on the taxable sales that were recorded on the POS
And there are subtle reasons for that. And | can go
t hrough and show you on the schedul es how that happened,
but | believe it's a conbination of factors.

One of themis they tax some gratuities. They
al so tax delivery charges. And there's also online
pur chases, say, from G oupon or LivingSocial, G ubhub,
ot her businesses |ike where they were -- the taxpayer was
actually collecting excess tax reinbursenment. And the
t axpayer or the appellant would be responsible for
reporting that to the State of California.

So in the final calculation, the sales tax that
was coll ected during that five-nonth period on the PCS was
divided by the tax rate to come up with the taxable sales.
And that was -- that figure is higher than the recorded
taxable sales in the POS. Everything is consistent on
there. 1It's just the fact that the taxpayer was
collecting nore tax, and they're responsi ble for reporting
t hat .

Now, that wasn't found until the audit went

13
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t hrough the reviewed process. And if you | ook on the
schedul es that the appellant provided, what it'll say is
"Subject to Review," and that's exactly why we put that on
the schedules. |It's because sonetines when we do audits
there m ght be oversights. O basically it could be
either in the appellant's favor or detrinental to the
appellant. It just depends on the circunstances.

You' Il also find that one of the schedul es that
t he appel |l ant provided, the POS figures are higher than
our final schedules. And the reason for that is there
were voi ded sal es, and those needed to be renoved fromthe
PCS sales. So what you will find is the one schedul e that
was provided by the appellant for the PGS, the actual
sal es were higher before the review process than after the
revi ew process.

So if we go to page 44, this is where we
cal culate the credit card percentage, which was 65.3 on
Line 33, Colum D. You'll see that 65.33. What | should
poi nt out when you take a | ook at this schedul e, what
you'll see -- and that's where you'll see the tax charge
was higher. |[If you |look at Colum B, Line 8, you'll see
$399,000. You'll see tax collected of $39,846. Tax rate
was only 9 percent during this time period, and that's
al nost a 10 percent tax that's being collect.

And an exanple of this would be on Schedul e 328.

14
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So if you go to Schedule 328, you'll see exactly what is
transpiring here. This is an exanple of -- what the

t axpayer or appellant will do is, in this particular case,
sell to the custoner a right to purchase $25 worth of
food. And, generally, the custoner will pay $15 for that
right.

So when the appellant rings this up, they ring up
each individual sale, and then they subtract the $25.00.
And you'll see in this case, that |eaves $15.85. But for
California sales tax, you'll see they collected $3.68.
That's significantly nore than what they collected. And,
actually, the way the law works in that particular area,
is they shoul d have charged tax on the amount that they're
billing this custoner plus the $15.00 that was charged to
t he custoner, instead of tax on the $25.00.

Essentially, what this does is it nakes the
appel I ant responsi ble for reporting that tax to us. And
that's why you just can't take that $15.00 and say that
you owe tax on that $15.00, because it doesn't take the
whol e transaction into account. And this doesn't
happen -- it happens all the tines on these types of
transactions, but not on all their transactions because
not all custoners use these type of services.

Soit'll only be in the situations where they had

a Goupon or a simlar service that they had. And so that

15
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essentially explains why what we originally did is what

t he appellant wants us to do, is to use that $15.00 when
we really should have used the $40.00 in taxable sales to
cal cul ate the percentage, in which we did.

So the results of our test cones out for 2013 the
mar kup fromour sales figures would be 331 percent. W
consider that to be a figure that's acceptable. And we
use that as our alternative nmethod of proving that what we
came up with was reasonabl e.

So with that, | conclude ny presentation.

ADM NI STRATI VE LAW JUDGE CHO  Thank you very
nmuch.

Panel nenbers, do you have any questions?

Judge Dang?

ADM NI STRATI VE LAW JUDGE DANG  Just one brief
guestion for CDTFA. Fromthe five-nonth test period, was
that used to establish the unreported sales or the audited
sales for that period, the five-nonth test period, or was
that also -- did you use a credit card ratio for that
peri od?

MR. LAMBERT: It was a blend. Essentially, what
we did is when we had the full quarter, which was the
first quarter of 2015, we used the POS data, and then we
used Novenber and Decenber of 2014. W had to cal cul ate

for, | think, four extra days or sonething that we didn't

16
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have the information.

And then for Cctober of 2014, we did estimate
that using the credit card percentage, because we did not
have the PCS information. So when we had the actual data,
we used the actual data to establish the liability.

ADM NI STRATI VE LAW JUDGE DANG G eat. Thank
you. Also one just mnor point. | just want to be clear
In conmputing the credit card ratio, the popul ati on was
t axabl e sales only?

MR. LAMBERT: Taxable sales. In order --

ADM NI STRATI VE LAWJUDGE CHO To get the ratio
of credit card to cash sal es?

MR. LAMBERT: Yes. Wat we did was --

ADM NI STRATI VE LAW JUDGE CHO  That's why |
didn't turn this on earlier.

MR LAMBERT: So what we did is we used the tax
coll ected and essentially divided that by the tax rate to
come up with the taxable sales. And then that's how we --
and then we used the credit card receipts without tax and
without tip, and that's how we canme up with the credit
card percentage for that five-nonth period.

ADM NI STRATI VE LAW JUDGE DANG  Ckay. Thank you
No further questions.

ADM NI STRATI VE LAW JUDGE CHO  Judge Angeja, do

you have any questions?

17
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ADM NI STRATI VE LAW JUDGE ANGEJA: Just one to
make sure that ny understanding is correct. |In the hypo
t hat you gave, the $25.00 and t he $15.00, the anmount of
tax collected was on the $40.007?

MR. LAMBERT: That's correct.

ADM NI STRATI VE LAW JUDGE ANGEJA: And ny question
is to the taxpayer, and I'll ask themif it's accurate in
a mnute.

They rang up $15.00 as taxabl e?

MR LAMBERT: No. They rang up $40.00 as
t axabl e.

ADM NI STRATI VE LAW JUDGE CHO Then we don't have
excess tax reinbursenent. | was trying to follow al ong.
You were explaining how there's excess tax rei nbursenent?

MR LAMBERT: Yes.

ADM NI STRATI VE LAW JUDGE ANGEJA: So when you
said they subtracted the $25.00 -- | want to nmake sure ny
notes are correct.

MR LAMBERT: Yeah. M understanding is that
it's going to be the anpbunt the custoner paid for that,
"1l say G oupon, and plus the anount that they are giving
to the taxpayer is the amount. That's excess tax. So
t hat shoul d have been $30. 00 and how many cents on that.
And essentially the taxpayer was collecting tax on $40. 00

for that. And so there is excess tax reinbursenent on

18
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that extra $10. 00.

But even still, they only -- they subtracted the
whol e $25.00 fromthat, and it shoul d have been $15. 00
subject to tax. So the $15.00 -- the tax on the $15.00 of
t he $25. 00 woul d not be excess tax reinbursenment. It
woul d be the difference between the $15. 00 and $25.00 in
that particul ar case.

ADM NI STRATI VE LAW JUDGE ANGEJA: Ckay. |I'1l
stop. | don't have any nore questions.

ADM NI STRATI VE LAWJUDGE CHO Al right. Thank
you.

| have only one quick question. It's just a
factual thing. | think the decision said that the
business is located in Escondido. But | thought | saw on
the file the taxpayer is located in Porter Ranch
Northridge. Wich is correct?

MR KOKE It's in Porter Ranch.

ADM NI STRATI VE LAW JUDGE CHO  Porter Ranch.
kay. That's all. Unless departnent, did you want to
explain why the decision says it's in Escondi do?

MR LAMBERT: | don't know.

ADM NI STRATI VE LAWJUDGE CHO That's fine. All
right. That's the only question | had.

So Judge Dang, did you have a question

ADM NI STRATI VE LAW JUDGE DANG | have one

19
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foll owup question. M. Koike, were you able to
under st and what the departnent was saying regardi ng your
expl anati on for why the nunbers had changed? | knowit's
alittle bit difficult to follow. Excuse ne. | knowit
was a bit difficult to follow You can see that sonme of
us had difficulty as well.

MR. KO KE: Yes, | understand. You know, that
was ny point because the data on the observation test was
much cl earer and easy to understand for everybody. The
data was the sanme. It was consistent throughout all the
reports. So, you know, we are just questioning why. Wy
doesn't the departnment use the data, the raw data, the
actual data fromthe observation test as the baseline to
calculate the credit card percentage for the audit period?

Because there are many questions regarding the
PCS data that the departnent used. Even the first
quarter, 2015, when the departnment had conplete data from
the POS, the nunbers fromthat two report was so
different. The taxable sale fromthat final report was
$280, 000 plus change, but original report about 30, 40

t housand | ess than that.

The departnment, | don't think they used the
actual PCS sal es nunber fromthat quarter to -- as to the
taxable sales. | think they also used the 65.3 percentage

and then extrapol ated that to becone the taxable sales

20
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nunber. So we have many questions concerning the
cal cul ations and the data fromthe PCS.

ADM NI STRATI VE LAW JUDGE DANG | believe what
they're saying is they're using the sane data. They're
just interpreting it in a different way, which is why
you're seeing a different nunber, perhaps. | don't want
to put words in their nouth.

Per haps, CDTFA, you could distill alittle bit of
what you said in nore |ayman's terns.

MR LAMBERT: Sure. Ckay. Essentially, we used
a one-day observation test, and | believe that's what the
appel l ant wants us to use. The reason why we didn't use
t hat one-day -- not that there's anything wong w th that
one-day, because we do feel that those nunbers are
accur at e.

We feel that the five nonths of PCS data is nore
representative of the audit period than just the one-day
observation test. And that's the reason why we used the
five nonths instead of the one-day observation test. So
we'll do that frequently just to make sure that we believe
that the POS data is accurate

| would point out that in this particul ar case,
that of the 368 pages that we provided, a | arge nunber of
these is actually the PCS data itself, starting on page,

believe, it's 45 going up to -- I'mgoing to say 3 -- 282.

21
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So page 45 to 282 is all the detail. |If there's any
guestions about any of those transactions, the appell ant
can point those out to us, and we can go over them

But essentially, we're going to take the

information that we have -- and that's only those five
nmonths -- to establish the liability instead of a one-day
test.

ADM NI STRATI VE LAW JUDGE DANG.  Thank you so
nmuch.

ADM NI STRATI VE LAW JUDGE ANGEJA: Can | ask a
dunmb question?

ADM NI STRATI VE LAW JUDGE DANG  Sure,
Judge Angej a.

ADM NI STRATI VE LAW JUDGE ANGEJA: So the only
dunmb question is the one that's not asked. So I feel Ilike
| "' m asking the sanme question again, but I want to nake

sure | get it, your position. And | know there's an

answer, | just can't recall it. Tax doesn't apply to the
cost of the Goupon ticket if you will, right? O does
it? I'mtrying to identify where the excess tax

rei mbursenment is in your $40.00 transaction

MR LAMBERT: GCkay. So I'll just explain it on
the $25.00 exanple. So say you have a custoner that will
go and purchase this Groupon and -- for $15, and they're

entitled to obtain $25.00 worth of nerchandi se fromthe

22
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appellant. So they will cone in -- the custoner will cone
into the business. Generally they'll purchase at | east
$25.00. In this case it was nore than that. It was

$40. 00 and certai n anount of cents.

So the appellant charged tax on the total sales
price. Say there was no G oupon involved. The custoner
bought $40.00 worth of food. They got taxed on it.

That's essentially what happened here. And then they
subtract out the $25.00, right?

And so the departnment's position is that we only
bel i eve $15.00 of the $25.00 is subject to tax. The
remai ni ng $10. 00, which the custoner never paid, but they
got that nerchandi se, would not be subject to tax. So
essentially, whether it's excess tax reinbursenent or it
isn"t, inthis particular case it doesn't really matter in
essence because they can't get -- even if it is excess tax
rei mbursenent, they can't give it back to the custoner,
and they'd have to give it to the State. And so --

ADM NI STRATI VE LAW JUDGE ANGEJA: What tax woul d
you -- what's the neasure on which you woul d have them
gi ve back the tax? | guess that's what |'m asking.

MR. LAMBERT: $10. 00.

ADM NI STRATI VE LAW JUDGE ANGEJA: Ckay.

MR LAMBERT: Wich is the difference between

G oupon and what the custoner paid for the G oupon.
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ADM NI STRATI VE LAW JUDGE ANGEJA: CGot you. Ckay.

Do you understand what their position is?

MR KO KE: Yes.

ADM NI STRATI VE LAW JUDGE ANGEJA: Ckay. And just
for clarity, the problemin collecting tax on a nontaxable
transaction and then keeping it without remtting it
ei ther back to the customer from whomyou collected it or
paying to the State, is it's unjust reinbursenent. | nean
it's unjust enrichnment to the person who keeps it. That's
the theory behind it.

MR LAMBERT: Correct.

ADM NI STRATI VE LAW JUDGE CHO  Thank you very
nmuch.

Hearing no further questions, M. Koike, you'l

be given five mnutes for last rebuttal.

CLOSI NG STATEMENT

MR. KO KE: Yes. | understand. You know, I|ike
said, our only concernis with the POS data. | nean, five
months. The audit period was for three years, | believe.
Five nonths. | understand the position in that's nore
than the one-day test. But then our concern is, again,
with how they interrupt it, the POS data.

Just like | said, if you ook in the exhibit,

even fromthe first quarter, 2015, that is raw data from

24

California Reporting, LLC
(510) 313-0610




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

the PCS. The department still interrupted it, the
reported taxable neasure, differently fromtheir origina
report and their final report, that there's no percentage
cal cul ati on, anything involved. That's drawn straight
fromthe POS. So | nean, it's -- there seens to be many
contradictions and many inconsistencies in -- in analyzing
the PCS data. Wiich is why our position is, you know, why
doesn't the departnment use the data fromthe observation
test?

| mean, they said it's accurate. Everything
checked out. Then why not use that data to be the
baseline for the audit period? The original report, |
mean, we're a small fam |y business. W would have ended
the case if the nunbers were consistent. W were
agreeable to the first report. But thenin a small famly
busi ness, 10 percent difference in credit card percentage,
t hat amounts to $25, 000, $30,000. It's a lot of noney for
a smal | business.

And, again, | go back to the way that the raw

data of the POS was cal cul ated, was used, was interrupted,

because there were many -- many, you know, | said many
times, many contradictions. Many -- even, |like | said,
even fromthe sinple -- fromthe sinple sales data of the

first quarter, which they had conplete POS data avail abl e

to the departnent, they still canme up with different
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t axabl e nunbers. So that's -- that's -- that's our
concer n.

Thank you.

ADM NI STRATI VE LAW JUDGE CHO  Thank you very
nmuch.

Thi s concludes the hearing. The panel w Il neet
and di scuss the case based off of the argunments and the
evidence in the record today. W'I| issue our witten
deci sion within 100 days of today. So this case is
submtted and the record is now cl ose.

Thank you very much. This adjourns the hearing
for today. Thank you.

(Proceedi ngs adjourned at 11:35 a.m)
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HEARI NG REPORTER S CERTI FI CATE

|, Ernalyn M Al onzo, Hearing Reporter in and for
the State of California, do hereby certify:

That the foregoing transcript of proceedi ngs was
taken before ne at the tine and place set forth, that the
testi nony and proceedi ngs were reported stenographically
by me and later transcribed by conputer-aided
transcription under ny direction and supervision, that the
foregoing is a true record of the testinony and
proceedi ngs taken at that tine.

| further certify that | amin no way interested
in the outcone of said action

| have hereunto subscribed ny nane this 14th day

of August, 2019.

ERNALYN M ALONZO
HEARI NG REPORTER
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