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State of California; Wednesday, March 24, 2021

1:08 p.m.

THE COURT: We are now on the record for the
appeals of Camino Foods, Inc., and Lawrence Foods, Inc.
These are OTA Case Numbers 18124037 and 18124039. Today
is Wednesday, March 24th, 2021, and it is approximately
1:08 p.m. we're holding this hearing by wvideo
correspondence but the location for the record is
technically Sacramento, California.

This hearing is before the Office of Tax Appeals.
OTA is an independent agency that is separate from the
California Department of Tax and Fee Administration. My
name is Suzanne Brown. I'm the lead Administrative Law
Judge who will be conducting the hearing for this case.
On today's panel, in addition to myself, we have
Judge Josh Aldrich and Judge Elliot Scott Ewing.

While I'm the lead ALJ for purposes of conducting
this hearing, my co-panelists and I are coequal decision
makers, and they may ask questions of either party during
the hearing at any time. And I may also ask questions.
Our panel of three ALJs will decide all of the issues
presented to us, and each of us will have an equal vote in
making those decisions.

Next, I will ask the parties to identify

STATE OF CALIFORNIA OFFICE OF TAX APPEALS
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themselves for the record. Please just state your name
and your role as an attorney or witness or whatever your
role is here today. And we'll start with the Appellants.

Mr. Brotman, could you start by identifying
yourself for the record.

MR. BROTMAN: Good morning or good afternoon,
Your Honors. Samuel Brotman here for the Appellant Camino
Foods and Lawrence Foods.

THE COURT: And Mr. Lemon.

MR. LEMON: Samuel Lemon, attorney for Camino
Foods and Lawrence Foods.

THE COURT: And can we have each of the witnesses
identify themselves as well. Mr. Ngo.

MR. NGO: Good afternoon, Your Honor. My name is
The Ngo. I'm a witness.

THE COURT: And Ms. Chiang.

MS. CHIANG: Good afternoon, Your Honors. My
name is Ann Chiang. I'm a CPA and a witness.

THE COURT: Thank you everyone. Can I please
have the representatives for CDTFA identify themselves.

MR. SHARMA: Ravinder --

THE COURT: Mr. Bacchus -- sorry.

Mr. Sharma, go ahead.

MR. SHARMA: That's okay. Ravinder Sharma,

Hearing Representative for CDTFA.

STATE OF CALIFORNIA OFFICE OF TAX APPEALS 6
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MR. BACCHUS: Chad Bacchus, representing the
legal department for CDTFA.

THE COURT: And Mr. Parker?

MR. BACCHUS: So I believe Mr. Parker is having
some —-- this is Chad Bacchus -- some technical issues. I
think he's going to try to reconnect.

THE COURT: I can see him.

MR. BACCHUS: Right. 1I've been texting him. He
said he's having problems hearing everything. So I think
he's going to try to reconnect.

THE COURT: I will wait for a moment while we get
Mr. Parker back.

Mr. Parker are you there?

I'm going to pause for a minute while we —-- I'll
say we'll go off the record for just a moment while we get
Mr. Parker back on the line.

(There is a pause in the proceedings.)

THE COURT: Let's go back on the record.

This is Judge Brown. I was in the process of
having everyone identify themselves for the record and,
Mr. Parker, you were next.

MR. PARKER: Okay. I kind of heard that part.

So Jason Parker, Chief of Headquarters, Operations Bureau.

THE COURT: Okay. Thank you everyone. And now

I'll just state on the record that in response to the

STATE OF CALIFORNIA OFFICE OF TAX APPEALS 7
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Covid-19 State of Emergency, the Office of Tax Appeals
will be conducting today's hearing electronically with the
agreement of all parties and participants. All
participants, including the ALJs, are video conferencing
into this hearing.

I'm going to move on and talk briefly about what
the -- confirm what the issues. I'm going to confirm and
admit the exhibits, and we'll confirm the witnesses. And
then we will talk about the time allocation, and then
we'll move onto the substance of the hearing.

First, as we confirmed during the prehearing
conference in this matter, the issues in this case are
whether any adjustments are warranted to the measure of
unreported taxable sales for Camino Foods for the audit
period of October 1st, 2010, through September 30th, 2013;
and whether any adjustments are warranted to the measure
of unreported taxable sales for Lawrence Foods for the
same audit period.

Appellants, can we confirm that's the issue, and
do you have any questions?

MR. LEMON: Yes, Your Honor, that's the issue,
and we have no questions.

THE COURT: And CDTFA? Same?

MR. SHARMA: Yeah, that's correct. This is

Ravinder Sharma.

STATE OF CALIFORNIA OFFICE OF TAX APPEALS 8
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THE COURT: Okay. Thank you everyone. This is
Judge Brown, and next I'm going to move onto talking about
the documentary exhibits from both parties. Our
regulation requires that the proposed exhibits must be
submit at least 15 days in advance of the hearing, and
both parties submitted their evidence by that deadline.

First, I will address Appellant's Exhibits 1
through 8. Previously, CDTFA objected to the admission of
Exhibits 1 through 4, and in January 2021 I issued an
evidentiary ruling denying that objection.

CDTFA, other than the objections that are covered
in my January 20, 2021, ruling, are there any other
objections that you have to the admission of Appellant's
Exhibits 1 through 8 into evidence today?

MR. SHARMA: This is Ravinder Sharma. We have no
further objection.

THE COURT: Okay. Thank you.

And I will note -- I believe everyone should have
had access to the exhibit log that I prepared that lists
Exhibits 1 through 8. And I have an attachment that goes
through Exhibit 5 because there were portions of Exhibit 5
that Appellants withdrew in light of CDTFA's objection.
And I made a -- used a table to confirm which documents
are included and which are withdrawn. And I am just

confirming that all of that was correct, and no one has

STATE OF CALIFORNIA OFFICE OF TAX APPEALS 9
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raised any questions or objections to that -- the table
about what's part of Exhibit 5 and what is not.

Appellants, I'll just confirm with you that that
table is correct.

MR. LEMON: Yes, Your Honor. This is Samuel

Lemon.

THE COURT: Thank you. This is Judge Brown.

And, CDTFA, I'll just confirm also that the table
for Exhibit 5 is correct. I based it on -- actually, I

take it back. I'll just confirm with CDTFA that that
table it correct.

MR. SHARMA: This is Ravinder Sharma. That is
correct.

THE COURT: Okay. All right. Then if there's no
further objections I -- we're on the record as I said, and
I'm now admitting Appellant's Exhibits 1 through 8.

(Appellant's Exhibits 1-8 were received

in evidence by the Administrative Law Judge.)

THE COURT: Okay. Next, I'll move onto CDTFA's
exhibits, which are now labeled as Exhibits A through K.

Appellants, you previously indicated that you did
not have any objection to these documents being admitted
as exhibits in evidence. 1Is that correct that you still
have no objection.

MR. LEMON: This is Samuel Lemon. We still have

STATE OF CALIFORNIA OFFICE OF TAX APPEALS 10
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no objection.

THE COURT: Okay. Thank you.

And so now I will admit -- this is Judge Brown.
I will now admit CDTFA's exhibits A through K into
evidence.

(Department's Exhibits A-K were received in

evidence by the Administrative Law Judge.)

Next, I'm going to move on and just confirm our
witnesses who are going to be testifying today.

Appellants, which witness are you planning on
calling first?

MR. LEMON: This is Samuel Lemon The Ngo will be
testifying first and then Ann Chiang second.

THE COURT: Okay. Thank you.

And I will just discuss the witness' testimony in
terms of these -- as well the overall timeline that we're
looking at for conducting this hearing. I anticipate
it'll probably take about two-and-a-half hours give or
take. 1If anyone needs a break at some point during the
hearing, please say so. As we discussed in the prehearing
conference, and I confirmed in my prehearing conference
minutes and orders, the schedule of events that we have
today is that first we're going to be hearing Appellants'
opening presentations from the attorneys, and that should

take about 10 minutes.
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And then we're going to hear Appellant's -- the
testimony for Appellants' first witness Mr. Ngo, and that
should take up to 45 minutes. And I'll confirm with
Appellants' attorneys, you indicated that Mr. Ngo would be
testifying in a narrative format.

MR. LEMON: Yes, Your Honor. Mr. Ngo needs to
testify via narrative.

THE COURT: Okay. And I will also note that we
received the witness' written statement that we discussed
at the prehearing conference is going to be just a guide
to his testimony, that this statement is what he intends
to testify to, and it's to help him testify and to help us
follow in his testimony.

Let me ask. CDTFA, did you receive this
statement as well?

MR. SHARMA: This is Ravinder Sharma. Yes, we
have received.

THE COURT: Very good. Thank you.

And then once we've completed the testimony of
the first witness, CDTFA may cross-examine the witness,
and the ALJs may also have questions for the witness.
We'll then follow the same procedure with Ms. Chiang, the
second witness, whose testimony will take up to
45 minutes. And then, again, CDTFA may ask questions, or

the ALJs may ask questions of the witness. When we've
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completed Appellant's presentation, we will then hear
CDTFA's presentation, which I believe we indicated would
take up to about 30 minutes. After CDTFA has completed
its presentation, there may be questions from the ALJs.
And when CDTFA has completed, then Appellants they will
make their rebuttal, which I believe we said would take up
to 15 minutes.

Does anyone have any questions about the order of
events or anything that you want to bring to my attention?

MR. LEMON: This is Samuel Lemon for the

Appellant. The order of some of our arguments I'd like to
move around a little. I have a very short opening
statement, and then the witnesses -- Ann Chiang will

probably take the full amount of time, but The Ngo will
not. And so I would like to reserve some of that time to
make my arguments based on their testimony. So it will be
an opening statement that's very short, then go straight
into the testimony, then speak to the testimony and then
the arguments for the Appellant.

THE COURT: That's fine. This is Judge Brown.
You can reserve some of your time that you had originally
scheduled for the witness' testimony to complete your
argument at the end of your presentation. I did want to
emphasis to everyone, because we are hearing two cases

that have been consolidated, I want to remind everyone to
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please make clear when you're speaking about both
businesses versus when you're speaking about only one or
the other. Because I don't want to be making any
assumptions if you're talking about only one business and
not the other one. $So please make it clear in your
questions and your statements and your answers so that
there isn't any confusion along the way.

All right. Does anyone have any questions or
anything else that you would like to raise before we begin
the presentations? Okay. All right. If everyone is
ready -- this is Judge Brown. If everyone is ready, then
we can begin with Appellant's opening statements. And
when Appellants' have completed their opening statement,
then I will swear in the first witness.

Appellants, you may proceed.

MR. LEMON: Thank you, Your Honor.

OPENING STATEMENT

MR. LEMON: May it please the Panel, thank you
for being with us today. My name is Samuel Lemon, and I'm
an attorney with Brotman Law, and I'm accompanied by our
attorney Sam Brotman as well. I represent taxpayers
Camino Foods, Inc., and Lawrence Foods, Inc. We
appreciate the time and consideration the panel has set

aside for considering our appeal.
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This is a tale of two audits. The most recent
examination covers the period from 2016 through 2018. The
audit under consideration by the panel today covers 2010
through 2013. In the second audit of this business, the
auditor found no variation between taxable and reported
measure. In the first audit, which is under consideration
today, the auditor's conclusion was that there were
millions of dollars in unreported taxable measure, all in
cash.

In the second most recent audit, there was plenty
of time to review direct evidence and compare that
evidence to audit samples. The auditor chose to perform
site tests to confirm daily sales. The auditor was
contemporaneously provided with additional sales data over
the course of 45 summer days. They were invited to verify
that data via secret purchases. They were given cash
reconciliations that accounted for daily cash receipts.
The reports given matched cash to both bank deposits and
purchase receipts.

The auditor was not pressed for time, and she
continued to receive information until she was satisfied
that she had a complete record. 1In the first audit, which
is at issue in this hearing, there was plenty of direct
evidence, but it was not reviewed in a meaningful way.

That evidence was discarded, and the credit card to cash

STATE OF CALIFORNIA OFFICE OF TAX APPEALS 15



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

method was instead used to verify sales. Two days of site
test data was used instead of 45, and those two days were
sampled during the winter, a period of time where wvendors
of hot soup have higher traffic. The proprietor was
plagued with merchant processor interruptions. And the
auditor, once she had the minimum data required to support
an assessment, completed her report in time to go on
maternity leave.

The second audit produced audited daily sales of
$3,143 for Camino Foods. The first audit produced audited
daily sales of $2,349. 1I'm sorry, the second audit. I
apologize. The first audit produced audited daily sales
of $3,143. The second audit produced audited daily sales
of $2,349. All for Camino Foods. The second audit found
average daily foot traffic of 153 persons per day by
observing the number of people who buy hot soup in the
late summer. The first audit found average daily foot
traffic of about 230 people by observing the number of
people who buy hot soup in the winter.

The first audit produced additional taxable
measure of $1,661,743 and $799,429 for Camino Foods and
Lawrence Foods respectively; all presumably in cash. The
first audit was closed -- the first audit was closed with
these recommended changes, but the second audit was closed

with no change. This, for a small restaurant whose
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primary source of revenue has not changed in any
significant way for the last 10 years.

To paraphrase the iconic Charles Dickens, it was
the best of audits. It was the worse of audits. It was,
at least in our instance, not the spring but the summer of
hope, and it was quite literally the winter of our
despair.

You'll be hearing from the company vice
president, The Ngo. Mr. Ngo is the kind of model
immigrant that exemplifies the American spirit; hard
working and exuberant. But he struggles with the English
language and so must testify by written declaration.

Mr. Ngo managed the operations for the stores that were
being audited, Lawrence and Camino. He was at the center
of compiling the information for their CPA, Ms. Chiang and
has direct knowledge of business operations.

Furthermore, Mr. Ngo will speak to several
important key issues. First, in addition to compiling the
data during the audit period, he also compiled the data
for today's review, which supplements the credit card
ratio derived from the Department's two-day site test. He
will also explain the difficulties the company had with
the merchant processer during the fall of 2013. Finally,
he will discuss the uses of cash by the company and how we

reconciled that cash during the second audit.
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You will also be hearing from Ann Chiang.

Ms. Chiang is a CPA and was the taxpayer's representative
during the audit at issue. Ms. Chiang will give you a
summary of what happened during that audit, including the
preparations of direct evidence she accumulated to present
to the auditor. She will explain how the tax returns were
prepared and how to trace the tax returns from the monthly
statements back to the Z-tapes and guest checks.
Furthermore, she will give insight as to the pace of the
audit. And finally, she will talk about the significance
of the cash-back policy and how to adjust the math the
Department is using to calculate gross sales.

I will summarize our analysis. The panel may
have noticed that we've uploaded a significant amount of
data. Rest assured, I will provide a summary of the key
items that complete our case. Most of the data is
uploaded and is merely presented as proof that we have the
substantiation for the lead sheets that we will be
discussing. I will be spending my time addressing the
summaries and also the Department's analysis. But anyone
with the inclination and the time to spare can go into the
record, recompile the background data, and prove the lead
sheets we've presented are accurate.

With the panel's permission, I will now proceed

with the direct examination of the company's vice
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president, The Ngo.

THE COURT: This is Judge Brown. Thank you,
Mr. Lemon. I Jjust need to swear in the witness. One
second.

Mr. Ngo, can you hear me?

MR. NGO: Yes, Your Honor.

THE COURT: Thank you. If you could please raise
your right hand, and I will ask --

MR. NGO: Yes.

THE COURT: Thank you. I will administer the
oath.

THE NGO,

produced as a witness, and having been first duly sworn by
the Administrative Law Judge, was examined and testified

as follows:

THE COURT: Thank you.

This is Judge Brown. Mr. Lemon or Mr. Brotman,
you may proceed with the witness' testimony.

MR. LEMON: Yes. As we spoke to -- the witness
will testify by declaration.

THE COURT: Well, this is Judge Brown. This
isn't a signed declaration. Well, it is signed, but it's
not signed under perjury. My understanding was that the

witness would be using this as a guide, that the witness
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would speak to his statement. And we could use this to
help follow, and he can read it as well.

MR. BROTMAN: He can read it into the record.

MR. LEMON: Yeah.

THE COURT: He can read it into the record.

MR LEMON: And perhaps the best thing, just have
him read it into the record.

THE COURT: Okay. Mr. Ngo, you may proceed.

WITNESS TESTIMONY

MR. NGO: Good afternoon, Your Honor. My name is
The Ngo. I'm the vice president of Camino Foods and
Lawrence Foods, Inc. I immigrated to the United States

with my family in 1982. I made the best life I could with
them and decided with them to open our restaurant. We
sell specialty Vietnamese noodle soup. I work every day,
all day to please my customers, taking only Sundays off.

Every day I would take the guest checks, add them
up, and prepare a daily summary in the form of a Z-tape.
The Z-tape total was entered into a monthly spreadsheet,
and every month I would give that monthly spreadsheet to
Ann Chiang, our CPA. She would use these to prepare the
tax returns. I also added up the merchant receipts to
make sure they matched the deposits each month.

The first page of Exhibit 7 is taken from my
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November 2013 monthly summary. The total sales listed
each day I found by adding up our guest checks. The
merchant deposits that are listed come from the daily
sales receipts each day. As an example, the first image
from Exhibit 7 is the sales receipts for November 6.

There are additional images in this exhibit, but
in the upper left-hand corner of this picture is the
summary of all these merchant sales. I have provided this
information in order to show that my merchant sales can be
confirmed. From this information I am able to show what
the credit card sales were for this month. I have also
produced the sales summaries and merchant summaries for
October and December in Exhibit 8.

The spreadsheet shows no data for November for
the first five days. This is because the merchant card
processing system was broken. The server was broken, and
so we couldn't take credit cards for nine days, from
October 28th through November 5th. During the audit
period we would offer cash back the same way that Costco
did. We thought that this would bring in more customers.
And also, it was a way to keep cash low in the store.
After Ann Chiang reviewed our records, she told us we were
being charged too much in merchant fees, and that it
wasn't worth it to provide cash back. So in 2014, we

stopped taking credit cards, and instead installed an ATM.
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By the time we were examined on November 6th, we were no
longer offering cash back. We had stopped doing this
around October 2013.

We would also pay cash for groceries. Exhibit 3
includes our cash report for the second audit. Ann had
requested that we have better internal controls for the
cash. $So we were able to provide this report to the
auditor, which shows how we were using the cash we had
collected. You can see from the daily reports that I
would record the daily amount of cash received, and then
report the cash used for purchases. Some cash was kept on
hand, and the rest was deposited. The auditor matched the
deposited cash to the report.

I also included receipts for the auditor to
examine so she could see what we were buying. We also
used cash to buy groceries during the audit period, but we
didn't have the same reports to offer the auditor. I
think if we could have given her a report of the cash, she
would have better understood how we use cash in our
business.

In 2014, we stopped take credit cards because we
had installed an ATM. During the second audit, the
auditor noted merchant deposits on her report, and we
explained to her that they were not credit card receipts

but that comes from the ATM. These ATMs are inside our
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restaurant. We receive credit from the ATM operator for
depositing cash into the ATM, and that is what those
deposits are. ATM Link, Inc., is the company that manages
the ATM for us, and they deposit credit into our bank
account for the money we put into the ATM. Since we
always deposit $20 bills, the deposits are always
divisible by 20. In this way, we increase our profit
because we didn't have to pay merchant fees anymore.

The weather was particularly cold in late 2013.
We are a restaurant chain that sells hot soup. So we had
more customers in November than we had in the summer.

This is normal for our business. The way that we get
customers hasn't changed.

We have done a better job with recordkeeping for
the cash, but the basic business model has always been the
same. The only change is replacing the credit cards with
the ATM, which was much cheaper in merchant fees. I was
very faithful in keeping track of daily sales. I do not
claim to have created perfect records, but I know I did
not underreport by millions of dollars. It is
unreasonable to claim that I hid millions of dollars of
cash, or that I misplaced it somehow. I always do my best
to report and pay the correct amount of tax.

I struggle with the English language, but I will

do my best to answer your questions. Thank you for your
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consideration.

THE COURT: Thank you, Mr. Ngo.

This is Judge Brown, and I will now ask if CDTFA
has any questions for the witness.

MR. SHARMA: This is Ravinder Sharma. We have no
questions for the witness.

THE COURT: This is Judge Brown. Thank you,

Mr. Sharma.

And I will now ask my co-panelists if they have
any questions. Judge Aldrich, do you have any questions
for this witness?

JUDGE ALDRICH: Hi, this is Judge Aldrich. Yes,
I have a couple of questions for this witness.

Mr. Ngo, just as a point of clarification, you
talked about obtaining ATM machines in 2014. Was that for
both of the businesses, so Camino and Lawrence, that made
that policy change?

MR. NGO: Yes, Your Honor.

JUDGE ALDRICH: And with respect to cash back on
credit card transactions, my understanding is that started
prior to the audit period at issue? Or during? Or when
did that happen?

MR. NGO: I'm sorry. My -- my English is --
yeah. Could you repeat the question?

MR. ALDRICH: Yeah, not a problem. So when did

STATE OF CALIFORNIA OFFICE OF TAX APPEALS 24
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Camino and when did Lawrence begin offering cash back
transactions on credit card?

MR. NGO: Oh, we offer long time ago, before the
audit period.

JUDGE ALDRICH: Okay. Thank you. And you
indicated that your business was more busy during the
winter months when it was cold; is that correct?

MR. NGO: Yes, Your Honor.

JUDGE ALDRICH: So would there be a corresponding
increase to your cost? So did you have to buy more

groceries to make more sales during the winter?

MR. NGO: Yes. Normally -- normally, if -- yeah.
If the sales come up, we have to buy more. Yeah. We have
to buy more -- more stuff for food cost.

JUDGE ALDRICH: Okay. And then also, I was
wondering. Do you have a particularly busy time of day?
Is it evening busy? Lunch busy? When would be your
busiest point of the day?

MR. NGO: Oh, the busiest time of the day is
lunch time.

JUDGE ALDRICH: Lunch time. And is that true for
both locations --

MR. NGO: Yes, Your Honor.

JUDGE ALDRICH: -- Camino and Lawrence? Okay.

And then as far --

STATE OF CALIFORNIA OFFICE OF TAX APPEALS 25



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. NGO: Yes.

JUDGE ALDRICH: -- as a busy time of the week,
would you be busier on weekends or during the week?

MR. NGO: Oh, it depends on location.

JUDGE ALDRICH: Okay.

MR. NGO: Lawrence —-- Lawrence is only —-- only
weekdays. But Camino -- Camino it's, yeah. Somehow
weekends are a little bit busier --

JUDGE ALDRICH: Okay.

MR. NGO: -- because they are different
locations. Yeah.

JUDGE ALDRICH: And my next question, I don't
know if it's best to address it to you, or if Ms. Chiang
wants to respond to it. But I was curious about the
point-of-sale system. So in the exhibits there's
something called total reports. And if Counsel wants a
reference, it's in CDTFA's exhibit packet, and that's

page 274 in the PDF or Bates stamp 99. So there's a

series of total reports. And there's a column that says,
"Unadjusted Tips." $So at some point in the hearing, I'd
like an answer as to what that means. What is that

logging there?
Mr. Ngo, you don't have to answer unless you feel
comfortable and/or know the answer, but just throwing that

out there. And I am done with my questions.
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MR. NGO: Yeah --

THE COURT: This is Judge Brown. Go ahead
Mr. Ngo. Please, go ahead with what you're saying.

MR. NGO: Actually, I don't know.

JUDGE ALDRICH: Okay. Thank you.

MR. NGO: The question. Yeah.

THE COURT: Okay. This is Judge Brown. Thank
you.

And now I will ask Judge Ewing, do you have any
questions for this witness?

JUDGE EWING: I do not, Judge Brown. Thank you.

THE COURT: Okay. This is Judge Brown. Mr. Ngo,
let me ask one or two questions.

MR. NGO: Yeah. Sure, Your Honor.

THE COURT: Thank you.

MR. NGO: Yes, Your Honor.

THE COURT: My question is, is there any -- if
you know. Is there anywhere on the documents that shows
evidence that you gave cash back, like, on credit card
slips? Was there any kind of notation anywhere that
either restaurant was giving cash back to customers?

MR. NGO: All I do know is that we -- we offer
cash back.

THE COURT: But -- this Judge Brown.

MR. LEMON: Judge Brown?
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THE COURT: Yes.

MR. LEMON: This is Samuel Lemon for Respondent.
Ann Chiang is a much better witness to discuss answers to
that question.

THE COURT: This is Judge Brown. Okay. Thank
you. I will save the question for the next witness then.

And then, Mr. Ngo --

MR. NGO: Yeah. Thank you, Your Honor.

THE COURT: Thank you, Mr. Ngo. This is
Judge Brown. I Jjust want to confirm. So you indicated
that after the end of the audit period that we're talking
about here, sometime in 2014, you stopped taking credit
cards all together at both businesses, both Camino and
Lawrence; is that correct?

MR. NGO: Yes, Your Honor. We both installed ATM

machine.

THE COURT: All right. This is Judge Brown.
Thank you.

I don't have any further questions for this
witness. So since we are now done with Mr. Ngo's

testimony, I believe we are ready to move onto

Ms. Chiang's testimony. Appellants, unless you have
anything further, I will go ahead and swear in Ms. Chiang
as a witness.

MR. LEMON: Yes, Your Honor. Please swear in
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Ms. Chiang.
THE COURT: Okay. Ms. Chiang can you hear me?
MS. CHIANG: Yes, Your Honor.
THE COURT: Can you please raise your right hand,

and I will administrator the oath.

ANN CHIANG,

produced as a witness, and having been first duly sworn by
the Administrative Law Judge, was examined and testified

as follows:

THE COURT: Thank you.
Appellants, you may begin with this witness'
testimony.

MR. LEMON: Thank you, Your Honor.

DIRECT EXAMINATION

BY MR. LEMON:

Q Good morning, Ann.

A Good morning, Sam.

Q How are you?

A I am —— I'm fine. Thank you for all your time,
and thank you for being here today. I'm not sure how to
get my video working. I'm not sure if my face is showing
there or not. This is my first time using Webex. So do

STATE OF CALIFORNIA OFFICE OF TAX APPEALS 29



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

you see my face or no?

0 No, we don't.

A Okay.

Q But we can hear your lovely voice.

A I have to get that worked out. This is my first
time doing Webex. So I have no idea. I'm all dressed up
in my suit and everything.

Q We -- we will note for the record that Ms. Chiang
looks splendid.

A Thank you.

Q Okay. So, Ms. Chiang, can you give us a little
bit about yourself and your qualifications?

A Yes. I am a CPA since 1993. I started with a
local firm in Whittier, California. And that firm was
started by an ex-partner from PWC. I was an auditor for
three years, but my third year I actually worked directly
with the partner and conducted business exit interviews.
And I also worked directly with the upper management.

Then I went to KPMG to do tax. And then after
that, I joined a spin-off called Resources Connection.
They basically took the big four alumnus and put them to
projects. So we do interim controllerships for companies
that may be someone's on maternity leave or absent, you
know, controller positions. So then we come in and

basically do kind -- those kinds of positions.
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I was at the -- I was assistant group controller
for Wells Fargo in the Financial District in San Francisco
prior to going off on my own working in this industry. So
my background, basically, for all three areas of service
in the big four CPA firms from audit to tax to consulting.

Q And can you describe your relationship with
Camino Foods and Lawrence Food, Inc.?

A Yes. I began to service them as their CPA since
19 -- 2012. Sorry.

Q And so you were present for the first audit at
issue in this case?

A Yes, that is correct.

Q And can you describe your role as -- and your
interactions regarding that?

A Yes. I was retained as their representative.
Our practice at that point in 2012 was strictly tax
practice. So we do accounting for the businesses and
clients, individuals. We do the accounting, the payroll,
and then also file the tax return. So my practice is only
limited to tax practice. We don't do audits. We don't do
anything else.

Q And can you describe for the panel what -- how
you prepared for the first audit?

A So the first thing is that we brought the client

in to have the meeting, and I try to understand their A to
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Z procedures from how they start with the guest checks, go
into the kitchen, prepare the menu. So, basically, we
have dialogue of how the operation works, and then they
provide the documents to step through as far as this is
what the guest checks look like. This is what the cash
receipt, and this is the -- how we prepare the Z-tape.
And then the Z-tape goes to the summary on the monthly
sales. And then that's -- the monthly sales report is
what I use to prepare the tax returns.

Q Okay. So can we get some clarification on that
process, just step by step starting with guest checks and

going all the way to the task return. What steps are

involved?
A So the first thing is the customer walked in.
The waiter would take the order. Then he wrote down on

the guest checks, and the guest check get placed in the
kitchen. Staff -- kitchen staff would prepare food. When
they brought out the food, the guest checks get brought
back with the food at the customer table. When the
customer is done, then they will bring the guest checks to
the cash register. And cash register, and the cash
register has two -- two screens; one side for the cash
register and the other side for the customer.

So as they punch in the item on the cash guests,

the customer can verify the price on the cash register.
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And at that point they would pay either with cash, or they
would pay with credit card in the audit period.

Q And --

A And -- and that guest check, as The -- Mr. Ngo
mentioned earlier, he summarized those at the end of the
day with the Z-tape, and the Z-tape total get inputted
into the monthly sales number. And that get -- that is
sent to me monthly so I can pay the sales tax for them.
And that is used to prepare the tax return.

Q And I want to take you back to when the first
audit started and your meetings with the auditor at that
time.

A So I want to back up to meeting with the client
first.

Q Okay.

A So the audit was -- the letter was sent to the
client, and the client brought the letter into my office.
We had our first meeting. So we at that point in time,
the client mentioned to me -- told me that they paid the
cash back during the audit period. So at that point, then
I talked with the client to try to understand how the cash

back was working or how that was done.

So I was told in 2010 -- that's when the economy
was bad, and they decided to increase sale they -- the
company —-- the shareholders decided to implement credit
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card to increase sales. And their minimum requirement for
credit card charge was $10. But I believe they missed a
step as far as the idea of getting the $10 charged is,
like, if it's less than $10, they don't take credit card.
So -- but by -- so with the policy of the $10 or

more, the customer actually was charging but then they

want cash back for their total. So this is why it is
causing this cash back situation. But if we were
involved, we would say no. If it's more than $10, you

take the credit card. 1If it's less than $10, then you
don't take the credit card.

So then as we went through the -- the process of
looking at the guest checks to the cash receipts, then we
identify and -- at this point, try to get involved with
internal control, and told the client that the credit card
charge is too much. Then they're giving back the cash to
the customer, they're also charged on that amount. And so
when we gave them the analysis of what was costing them,
then that's when they made the decision to stop giving
cash back to the customers. And that was before the
audit -- before the auditor came to our office.

And by the time the auditor came to our office,

we —-- the first day I told the auditor that during the
audit period the customers -- the client -- the restaurant
gave cash back to the customers. But since they brought
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the letter to me and we had our meetings and our analysis
basically, we convinced them they cannot take -- give cash
back anymore. So by the time the auditor showed up the
cash back already ceased.

Q So just to clarify, the cash-back policy was

active during the audit period but not active during the

sample?
A That is correct.
Q I'd like to answer Judge Brown's question

regarding the cash back. 2And so I'd like to direct your
attention to the Department's exhibit, and I'm looking at
page 137. And this document is labeled "Camino Foods,
Inc., 25 September."”

A I have that page.

Q Okay. Ann, do you recognize this document?

A Yes, I do.

Q How do you recognize it?

A This was prepared for the auditors. We

instructed the client to prepare five days of the receipts

with the -- from the guest checks, to the receipts, to the
summary. So these pages represent the five days that the
client prepared from September -- September 23rd through

September 26th, and those are the pages that you mentioned
now.

0 And --

STATE OF CALIFORNIA OFFICE OF TAX APPEALS 35



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A And that's reference page-- from -- sorry --

Q It's part of Exhibit 1. I think it starts --

A Right.
Q -- right around 130. I'd have to look.
A Page 131 through page -- at the bottom of the --

of the right-hand corner it says 131.

Q To I think it's 13872

A 138.

Q Or it's further than that?

A Yeah, further than that. It's 130 --

Q No. Actually, goes past 1 -- into the 40s.

A Right. So it's --

Q 147.

A 147.

Q It goes to 147.

A Yes. 147.

Q But the -- the information that we're discussing
is, I believe, on 137.

A Yes.

Q An what was the purpose for submitting these
documents to the Department?

A We were trying to explain to the auditor and
giving them the chance to see the -- how the summaries
were proved, and that the evidence would prove that they

were actually giving cash back to the customers. And by
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providing the auditor with -- to provide the Department
with these data and the documents of the guest checks, to
the cash receipts, to the summary, then the auditor -- the
Department would be able to trace back to the individual
receipts, to the sales, to validate the cash back that the
client mentioned. And this is our proof to them that
these five days clearly show that the cash back was given
to the customers.

THE COURT: I'm sorry. This is Judge Brown. I
need to interrupt for just a minute. I'm not sure if we
lost Mr. Parker, or if he is still on the line.

MR. PARKER: Judge Brown, this is --

THE COURT: Mr. Parker?

MR. PARKER: Yeah. This is Jason Parker. I
called in. I was having computer issues again. So I
figured I'd do it over the phone.

THE COURT: Okay. So you're back on the line,
and so we can proceed. And I'm sorry for the
interruption. Oh, could I ask. Did you -- Mr. Parker,
did you miss anything? Do you need us to back up?

MR. PARKER: I did not. I heard everything. I'm
good. Thank you.

THE COURT: Thank you very much. This is
Judge Brown, and I apologize for the interpretation.

And Mr. Lemon and Ms. Chiang, you can proceed.
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MR. LEMON: Thank you, Your Honor.
BY MR. LEMON:
Q So, Ms. Chiang, you mentioned that -- that you
were using these documents to show the Department the

cash-back policy?

A Yes.
Q Can you explain how these documents show that
policy?

A Yes. So if you were looking at page 137 from the
exhibits, line-item number 81. So on the exhibit it shows
September 25th, Camino Foods, Inc., and it showed the

transactions and the credit cards, the cash advance, and

the tips. So i1if you look at line-item number -- on
page 137, on line-item 81, there's an amount. The credit
card row show $24.03. Under cash advance it shows $15.

Tips, it shows $3. And the sales without the tax is
$8.30. Now, I want to direct you to the exhibit page 148.
It shows the guest check, and it shows the item -- the
total charge on the receipt.

Q And for clarification I just -- that guest check
is that line 81 transaction; is that right?

A That is correct. Yes. So this is page 149. The

Department -- at the bottom of the page, it show
Department page 148. So on there you will see an item
called Seafood 22, and there's a -- it's called
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S-0-N-S-D-L. $So the top is the food, and the bottom is
the drink. And if I would go to the menu on page 58 of
the exhibit, that is the menu. And if you go to line item
22, 1t show seafood noodles, and the item show $6.35. On
the second --

Q So —-

A Yeah. So the second item is the S-D -- what's
this item?

Q I think it says S-D-L or S-D-O or something like
that?

A Yeah. What did I --

Q Or S-D-N?

A S-D-L. It's actually supposed to be S-D-N. And
says Item Number 84 on the menu, and that's for $1.95.
And if you add the $1.95 to the --

Q Oh, Ann, sorry. Let's clarify for the panel --

A Yes.

Q -- that we're referring to -- the drinks are on
page Number 60.

A Yes.

0 And that item number for the drink is Item Number

84. 1It's a cold soybean milk.

A That is correct.
Q Okay.
A So if you follow the item -- I mean, the list on
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this item, then we would have --

Q Yeah. It makes it a little difficult because
we're dancing around the exhibit, but --

A Yes, I know.

Q Yeah. The --

A So if you go back to that line item 81, add those
two items up. You would have -- this is the life of an
auditor, you know. We have a lot of documents in front of
us to try to kind of compile everything.

Q Right. So harkening back to page 137 of the

Department's exhibits --

A Yes.

Q -- on 925 and line-item Number 81 --

A Yes.

Q -—- we have -- can you explain the significance of
column -- it looks like E?

A Yeah. So column E is basically the sales items.

It's those two items. It's the seafood and the drink
added up to $8.30. So that's the total sales on that
ticket.

0 And then the credit card net Column D, what is
that?

A Column D is the -- the tax included in that
amount. So $8.30 plus the tax is equal to the $9.03.

0 And Column C?
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A Column C is the tips that was given to that sale.

Q And then Column B, explain how we know what that
number is?

A So when I'm -- when you go back to guests check,
if you add the two items of the Seafood 22 and SDN, it's
giving us the $8.30. And on the receipt -- on the receipt
that you see on there, it shows $27.03 is the total charge
on the credit card.

Q And, you know, I would just note that coincides

insides with Column F --

A Yes.
Q On the -- right.
A Yes.
Q Yeah.

A Yes. So for the $8.30 is the total sales on the
total items which is the seafood and the soy milk. So
that gives us the $8.30. Adding the tax will give us the
$9.03. And the tip is $3, and the cash back is the $15
that was given to the customer. So the total charge to
the credit card was $27.03. And if you see the receipt on
that page, page 149 on the PDF or the bottom of the page
show 148, that is exactly what it shows. You see the tips
on there for $3, and you see the total charge is $27.03.

Q Thank you.

MR. LEMON: And, Judge Brown, I may want to pause
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for a moment to ask if the panel has any questions just on
this discussion of the -- of Ann's spreadsheet.

THE COURT: This is Judge Brown. We can hold our
questions until the end in the interest of time. You can
proceed.

MR. LEMON: Okay.

THE COURT: Thank you.

MR. LEMON: Thank you, Your Honor.

BY MR. LEMON:

Q Ann, so tell me about your verification of these
reports?

A I had the client walk me through how the guest