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Renot e Proceedi ngs; Thursday, Decenber 16, 2021
1: 15 p. m

JUDGE LONG W are now going on the record.
This is the hearing for the appeal of Design Home Center,
OTA Case 20066251. It is Thursday, Decenber 16, 2021, at
approximately 1:15 p.m This appeal was originally
intended to be heard in Cerritos, California.

I"'mthe |l ead adm ni strative | aw judge,
Keith Long, and with ne today is Judge Susan Brown and

Judge Josh Aldrich. We will be hearing the matter this

nmorning. |I'mthe | ead adm nistrative | aw judge, neaning,
| will be conducting the proceedi ngs, but ny co-panelists
and | are equal participants. W wll all be review ng

evi dence, asking questions, and reaching a determ nation
in this case.

WIIl the parties, please, state their nane and
who they represent for the record? Beginning with the
Appel | ant .

MR. CEBALLOS: H . M nanme is Victor Ceball os,
presi dent.

MR CHAIT: This is Carlos Chait, CPA

JUDGE LONG  Thank you. And CDTFA?

MR. SUAZO. Randy Suazo here, representative of
CDTFA.

Kennedy Court Reporters, Inc.
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MR. PARKER: Jason Parker, Chief of Headquarters
Oper ations Bureau with CDTFA.
MR. BROOKS: Christopher Brooks, staff counsel
for CDTFA.
JUDGE LONG  Thank you.
W have two issues in front of us today. First,
whet her any adjustnents for the nmeasure of unreported
t axabl e sal es are warranted; and, two, whether Appell ant
was negl i gent.
Appel  ant has submtted Exhibits 1 through 3
whi ch were admtted with no objection. CDTFA has
submtted Exhibits A through G which are admtted into
evi dence with no objection.
(Appellant's Exhibits 1 through 3 were received.)
(Respondent's Exhibits A through G were received.)
JUDGE LONG We will begin with Appellant's
openi ng presentation, as M. Chait intends to testify as a

witness. W will get his affirmation at this tine.

CARLCS CHAIT,
called as a witness, and having been first duly sworn, was

exam ned and testified as foll ows:

THE W TNESS: Yes, | swear.
JUDGE LONG  Thank you. You have up to five

Kennedy Court Reporters, Inc.
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m nutes. You may begin whenever you're ready.

DI RECT TESTI MONY

MR CHAIT. Gay. W sent sonme exhibits a nonth
ago, | hope everybody got it, regarding the way that the
audit was perfornmed. There were two nmain questions. One,
why the auditor did not accept our sales figures? As
mentioned in Exhibit No. 1, Design Hone Center had been
working with a conpany who takes care of all of the sales.
Because, as you know, a furniture store normally sells
only bigitens. There are no snmall itens. Everything is
quite big. The furniture, the sofa -- everything is big.

It has to be handl ed by a systemthat allows for
the conpany to sell and create the credit. The kind of
clientele that Design Hone Center has is the kind of
clientele who pays by a different system Nobody cones
here with a bunch of cash. Everybody pays with a credit
card or sone kind of system besides a credit card or sone
assi stance that the conpany offered to the potenti al
client for the sale.

Everything is recorded here in this software,
made by a conpany called Gli Corp, especially for
furniture store that is here for -- how nmany years?
Around 10 years we have it here. And that is who we use

to prepare the sales tax every quarter, and up to now, we

Kennedy Court Reporters, Inc.
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use that system Because we have the figures, as shown in
Exhibit No. 1, the difference between the sales for the
three years are very equal to the anount reported. It's a
very, very light difference.

W reported $1,944,494.00 for this year, and the
report that includes in Exhibit No. 1, and nentioned
$1,999,809.00. So we are tal king about a $40, 000.00 or a
$50, 000. 00 difference only. GOkay? The report was
i ncluded to you as Exhibit No. 1. Al the sales for three
years.

Nunber two, the auditor -- that's the reason why
"' mnot happy with the auditor, the way that he handl ed
the situation and was working with the purchases. There
is alot of exhibits here and orders here, et cetera,
et cetera, but the main way that they use to calculate the
sal es of Design Honme Center is through the purchases. |Its
cal l ed cost of goods sold.

In the report on page 81, he used sonething
call ed total confinenent taxable purchase. According to
him he went over to the vendor to get information. W do
agree with sonme of the vendors, but he added ot her vendors
that we didn't have relations wwth at that tine. | don't
know where he got the information. He estimted from what
invoice. And he generalized it for three years, which is

ridiculous. And sone of the vendors, we were not dealing

Kennedy Court Reporters, Inc.
800. 231. 2682



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

with themat that tine. And sone, we were just only
occasionally -- very occasionally. Because if we have
this discrepancy with the figures, we need to figure out
all over-cal cul ati ons.

And, also, it didn't consider the invoices the
generated for sone of the vendors. He didn't consider
ref undabl e nmerchandi se refunded to the vendor because it
is not sellable or the order had been cancel ed.

20 percent of the nerchandise is rolled over into the
follow ng quarter, sonething called inventory. And as a
matter of fact, all of the inventory on the floor, that is
the inventory running every quarter. At the end of 2016,
we have inventory estinmated at about $80, 000. 00.

Finally, there is sone defective nerchandi se that
we cannot sell. W calculate around 5 to 7 percent is
damaged by whatever reason -- the packing is bad. Many of
t he purchases cane fromdifferent places, and there are a
| ot of defective stuff.

Finally, in the sales, the auditor nmake a big
deal about the figures and 1099K. That's the formthat is
associated with the credit card business or sales. Ckay?
O course there was a di screpancy between the 1099K and
t he actual sale because there was a | ot of purchases in
2016 at the begi nning of noney received fromthe previous

sal e.

Kennedy Court Reporters, Inc.
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| have to explain. Before 2016, the conpany had
a lot of sales. There was a |ot of house sales. It was a
good tinme where there were a | ot of new houses and peopl e
wanted to buy furniture. And the conpany, at one tine,
the financing was good and the position was good, decide
to create a house of financing brand. That was in 2008
and 2009.

That created a bal ance for the conpany, over half
of a mllion dollars, that, actually, sone was reported at
the tine during those years, but we didn't get the
paynent. They didn't get the paynment. But sone of the
noney, it cane later on, little by little, when the client
wanted to buy sonething el se or decides to buy sone of the
ol d debt or sonething like that. That was only drop.

But that is the reason for a lot of the confusion
with the 1099K. After a while, the conpany decided to
deal with a conpany called Synchrony that concentrates on
the sales. There is no | onger house of financing program
So that's the reason the 1099K is not adjusted exactly
with the ambunt of sale. That's, basically, it.

JUDGE LONG  Thank you.

M. Chait, | just want to confirm before | give
CDTFA the opportunity to ask questions, that you are done
wi th your opening presentation?

THE WTNESS. Yes, |I'mdone. | amassunm ng you

Kennedy Court Reporters, Inc.
800. 231. 2682
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have Exhibits 1 and 2 and 3 in front of you?

JUDGE LONG Yes, | do have Exhibits 1 through 3
on ny screen in front of nme. Thank you.

So CDTFA, do you have any questions for the
W t ness?

MR. SUAZO. No questi ons.

JUDGE LONG  Thank you.

And just as a rem nder, please, state your nane
prior to speaking so that Ms. Maaske can get an accurate
transcription. At this tinme | would like to turn this
over to my co-panelists to see if they have any questions.

Judge Brown, do you have any questions?

JUDGE BROWN. M. Chait, | may have a few
gquestions for you.

THE W TNESS: Ckay.

JUDGE BROWN: You had pointed to Exhibit 1, sales
report. |s there any -- is there any evidence
corroborating the accuracy of the sales report? 1In other
wor ds, how do we, the judges, know that what's in the
report is accurate? |Is there anything we can conpare it
to that supports that information?

THE WTNESS: Let ne give you Victor.

MR. CEBALLCS: The way we got the nunber was
t hrough our Gali Corp system So we have our totals for

the year, or quarterly, both. Qur nunbers match. | think

Kennedy Court Reporters, Inc.
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there's a $45,000. 00 or $50,000.00 difference, but it's
very close. | think we submtted that report for the
three years. The date is on the top right. You can see
t he nunbers there.

THE WTNESS: As | said before, Design Hone

Center is a furniture store. It's not like we are selling
smal | stuff. |If you came over here, you will see a big
store wth furniture, like, sofas and beds and all these

things. There is nothing you can sell under the table.

Everything is sold through invoices, because
multiple tines, as | told you, 99 percent of the tineg,
it's paid on credit. They want to have the guarantee or
sonething |like that, whatever they purchase. So it's
not hi ng under the table. Everything is created in the
conmputer, and an invoice is given.

And, also, as a matter of fact, nmuch of stuff is
delivered by the conpany. W have to have a record of
going to the truck and delivering to the person,
et cetera, et cetera. Everything is there. There is
not hing that can be hiding here. That's the part where
you don't understand. |It's not like a store that sells
smal|l electronic stuff. No, it's not. This is a
furniture store.

JUDGE BROWN. Thank you. Let ne follow up ny

guestion with another question. Based on what

Kennedy Court Reporters, Inc.
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M. Ceball os said about $45, 000.00 to the $50, 000. 00
difference, if | said -- if | said approxi mtely
$55, 000. 00, woul d that sound about right?

THE W TNESS: Yes, $55,000.00. Around
$55, 000. 00.

JUDGE BROWN: Let ne ask, then, does Appel |l ant
agree that that difference exists? That there were those
reported taxabl e sal es of $55, 000.00, approximtely, that
did not not get reported?

MR. CEBALLOS: G ve ne one second. Sorry.

JUDGE LONG M. Ceballos and M. Chait, just as
a remnder -- especially in your case, because you are in
the same room please, say your nanme when you are speaking
so that our stenographer can get an accurate
transcription. Thank you

MR. CEBALLCS: Ckay. | was trying to get the
ri ght nunbers here. But if you ook at the report from
Exhibit 1, we have the delivery costs. | don't know if
you see that on Exhibit 1 there?

JUDCGE BROMN:  Yes.

MR CEBALLCS: There's a $34,769.00. So there is
alittle difference there.

THE WTNESS: Sone of those itens are nontaxabl e.
That is the problem If you want a full detail, we have

to get back to the invoices. W have to see what's the

Kennedy Court Reporters, Inc.
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difference. At that tinme sonebody el se was doing the
report and the quarterly report and there was sone -- we
have to anal yze quarter by quarter why it didn't match
exactly, with the report.

In the three years, there's is a difference. W
don't know exactly where it is. W have to go back. Wis
it delivery? Nontaxable iten? It can be -- it could be
many t hi ngs.

JUDGE BROMN:  Let ne follow up and just say, is
t here any docunents that we can | ook at that support what
you are sayi ng?

MR, CEBALLCS: As Carlos nentioned, we would have
to get, for that difference, very deep in details to find
that difference there.

THE WTNESS: The report is comng fromthe
conputer. Actually, we want to go to the invoice.
think we can do that today. W can get back to you.
That's the reason we have a conputer, to get information
organi zed and tinely.

Now, that's all | can say. |[If you want nore
i nformation, we have to go to the docunent base with the
i nvoi ce, but the invoice would be at the end, and it
reflects in the report. Watever we can do here.

MR. CEBALLGCS: Another thing, we also have a

thing called charge backs that sonetines we don't receive

Kennedy Court Reporters, Inc.
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themright anay. W usually get themafter fromthe
credit card conpanies or fromthe finance conpanies -- any
di sputes that the consunmer m ght have. Since we do sell
furniture, sonetines you don't know what's defective and
they just want to dispute because they were not satisfied
after two or three nonths. So they dispute, and it gets
charged back. That can be, al so, one of the reasons why

there is alittle difference there.

JUDGE BROMWN: | don't have any further questions
ri ght now

MR. BROOKS: |'mgoing to object to the
testinony. | think if we are going to have infornmation

comng fromM. Ceballos, he needs to be sworn so that
there is some proof to what he said previously was
truthful and is truthful now

JUDGE LONG Thank you for your objection;
however, | don't think any of us are considering
M. Ceballos's statenents to be testinony, but, rather,
argunent simlar to any other appeals proceedings. So
that's how we are going to go forward with that.

MR. BROOKS: Thank you, Judge.

JUDGE LONG | wanted to turn to Judge Aldrich.

Do you have any questions for Appellant?

JUDGE ALDRICH:  So just back on that Exhibit 1

for Appellant's wtness. It says the total anount of

Kennedy Court Reporters, Inc.
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taxable retail that's indicated there, it's circled, you
are saying that's for delivery charges? |Is that correct?

MR. CEBALLCS: What was your questions again?

JUDGE ALDRICH: On the first page in Exhibit 1,
there's an itemthat's | abeled "total nontaxable retail."
It's circled. It's approximately $35,000.00. Wat are
you attributing that to? | thought | heard that it was
for delivery charges, but | just wanted to clarify.

MR. CEBALLOS: Yes, it was for delivery.

JUDGE ALDRICH: (Ckay. So then there is a -- |
see below that, "delivery charges house credit sal es"” and
"“delivery charges cash sales.”

MR. CEBALLOS: So the total taxable, is that what
you are asking ne about?

JUDCGE ALDRICH: | guess |I'm asking what are these
nont axabl e retail charges that are approxi mately
$35, 000. 00?7 What are you arguing that that's attributable
to versus the total delivery charges which is
approxi mately $45, 000. 00?

MR. CEBALLOS: So | guess what | was trying to
explain was referring to Judge Brown's questions, but we
don't have that exact detail. | was just giving you what
| think that the difference could be, why we were
$55, 000. 00 or so towards deliveries and charge backs,

and -- you know. But |ike Carlos nentioned, for us to get

Kennedy Court Reporters, Inc.
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to exact nunmbers, we have to go through our invoices one
by one to get that information for that anount. And
there's returned nerchandi se and charge backs and stuff
like that. But it's one of the reasons that there's a
di fference.

JUDGE ALDRICH: Al right. Thank you.

I"'mgoing to turn it back over to Judge Long.

JUDGE LONG Thank you. | have a few questions.
So first, with respect to Exhibit 1, during the audit, a
conpl ete set of books and records was not provided. Wy
are these invoices avail able now, and why weren't they
provi ded previous to this hearing?

THE WTNESS: They were, all the tine, avail able
for the auditor. That's the reason ny conpl aint about the
auditor. He chose, the guy who -- if ny English is poor,
his is nore poor than mne. W couldn't comunicate. So
he chose to call the vendor, to also work with the
furniture we have on the floor and | ook at the price
conpared with the sales price, and trying to calculate a
return of investnent. He's using another way.

W never refused to give the information. W
gave himthe information, quarter by quarter. The report,
but quarter by quarter. | don't knowif he used it or
not, but it was provided to him Because he was here.

You just press the button and the information is there.

Kennedy Court Reporters, Inc.
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He had the informati on we used to prepare the sales tax
return every quarter up until now. Thank you.

JUDGE LONG Additionally, with respect to the
coll ections on previous and aged accounts receivabl e
sal es, ny understandi ng, based on your testinony today,
M. Chait, is that there were collections in 2013 and ' 14
for sales that were nade in 2008 and 2009; is that
correct?

THE WTNESS: Unfortunately, the difference of
the report of the sales with the generated report of the
sal es, every quarter, as we need the report, is nore
difficult to get fromthe past. Because we get a
report -- this is a present report, show ng all the
accounts receivables are zero, comng from 2010 -- there
i s balance over 180 days, over six nonths, but we are
tal ki ng about five years or four years. W don't know
exactly, but we have alnobst half a mlIlion on bal ance.

JUDGE LONG  Ckay. Thank you. And then to
follow up on that. In your explanation that you included
with Exhibit 1, you asserted that the credit card sales
for 2013 and 2014 were artificially inflated because of
t hese past debts, but in reviewing COTFA' s exhibits, the
audit work papers, the credit card sal es were consi stent
or greater in 2015 than they were in 2013 and 2014. And
they are within, Iike, $30,000.00 or $40,000.00 per

Kennedy Court Reporters, Inc.
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quarter. Can you explain that discrepancy?

THE WTNESS: They are not credit card sale
exactly. It's credit card collections including the
sales. Fromthe tinme of the credit card and al so previous
paynment -- people keep paying. Unfortunately, not
everybody pays. But we keep receiving paynent. It's the
paynent received, not the sales. That's where it makes it
conf usi ng.

JUDGE LONG Thank you. | don't have any nore
guestions at this tine. So we will nove to CDTFA' s
presentation. You have 20 m nutes. You nmay begin
whenever you're ready.

MR. SUAZO  Thank you.

PRESENTATI ON

MR. SUAZO. The Appel |l ant operates a retail
furniture store located in San Fernando, California. The
audit period is fromJuly 1, 2013 through June 30, 2016.
A prior audit of the business was conducted fromJuly 1st,
2002 to June 30, 2013. Exhibit A, page 10 of 27.

The Appellant did not provide necessary records
fromthe audit. Itens not provided include conplete
federal incone tax returns, bal ance sheets, general and
subsi diary | edgers, accounts receivable detail, point of

sal es systemdetail reports, sales invoices, bank
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statenents for the entire audit period, and purchase
invoices for the entire audit period. Instead, Appellant
provided only the first pages of the federal incone tax
returns profit and | oss statenent for 2013, 2014, and
2015, a profit and | oss summary page from 2015, purchase
invoices fromfirst quarter 2016, and second quarter 2016,
and bank statenents for first quarter 2016 and second
quarter 2016.

Conpari son of recorded sales which were reported
on the next tax basis, to sales and tax returns, quarter
sal es disclosed differences of over $785,000.00 from 2013
t hrough 2015. Exhibit D, page 25 to 34. Wen the
Depart nent conpared recorded cost of goods sold to the
federal 1 ncone tax returns to sales, calcul ated a 45
percent markup on the federal incone tax sales. But, the
conpari son of cost of goods sold to reported sal es on
sal es incone tax returns, showed a markup of negative four
percent. Exhibit D, page 24 of 34.

The negative markup indicates that not all sales
were reported to the State. 1099K credit card sal es
i nformati on obtai ned by the Departnent's data anal ysis
section of Franchi se Tax Board was conpared to reported
sales for the period fromthird quarter 2013 to fourth
quarter 2015. The conparison disclosed a next tax

di fference greater than $460, 000.00. Exhibit D, page 22
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of 34.

Based on the above anal ysis, the Departnent
considered the reported sales to be inaccurate and an
alternative approach was used. The Departnent elected to
use the sales anmobunt recorded in the federal incone tax
returns. As percentage of error was conputed for each
peri od based on sales differences between federal incone
tax return sales and sales and new tax return sal es.
Exhibit D, page 21 of 34.

The percentages of error were applied to reported
sales for the appropriate periods in unreported taxable
sal es of $987, 138. 00 was established. For 2016, the
overal | percentage of 52.09 percent was used. Exhibit D,
page 20 of 34.

During the re-audit requested by the CDTFA' s
Appeal s Bureau, vendors were contacted to verify federal
i ncone tax returns and recorded purchase anobunts. Ei ght
vendors responded and four did not. Purchases fromthe
ei ght vendors were totaled for the audit period.

For the nonresponsive vendors, the Departnent
used Appellant's purchase invoices of the four vendors for
the first and second quarters of 2016 and conputed average
quarterly purchase anounts for each of the nonresponsive
vendors. The average quarterly anounts were applied to

each quarter to obtain purchases for the audit period.
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Exhibit E, pages 10 through 21.

Conparison of the audit of purchases to the
recorded federal inconme tax returns for 2014 and 2015
di scl osed that quarter purchases were understated by
$227,728.00. The Appellant's purchases were inpeached.
It should be noted that the Appellant nay have nore than
12 vendors. A shelf test using June 2016 purchase
i nvoices and selling prices provided by the Appell ant
di scl osed a markup of 44.76 percent. Exhibit E, page 22
of 28.

Using the 44.76 percent markup factor and
applying it the audited purchases of $2,119, 181. 00 reveal
a sales of over $3 mllion. Wen conpared to the reported
sales of $1.9 mllion, the difference is nore than
$135, 000. 00 greater than the audit anmount assessed of
$987,938.00. The audited sales of $2,931, 632. 00 shows a
mar kup of 38. 34 percent when using the audited purchases.
This is alnpost the sane as the prior itens marked up at
39.43 percent. Exhibit D, page 15 of 34.

Based on the markup results, the assessed
liability was deenmed reasonabl e as applied by the
Departnent. Appell ant contends the assessnent of taxable
sales is overstated as the federal inconme tax return
i ncl udes interest revenue fromin-house financing and

custoners who purchase nerchandi se fromthe store, |ayaway
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returns, custoner's cancel ed orders, not taxable rental
i ncone from comerci al space | eased during the audit
period, and finally, accounts receivable fromprior
peri ods.

During the audit and re-audit, the Appellant has
not shown that interest revenue incone nor |ayaway returns
nor non-taxable rental income of comercial space were
included in the federal incone tax returns recorded sal es.
Exhibit E, page 27 of 28.

In addition, the recorded federal incone tax
returns sales are based on credit card transactions,

t herefore, revenues of these kinds would not be i ncluded
in the federal inconme tax returns sales anmobunts. Exhibit
E, page 6 of 28.

The Appell ant has not provided details of the
accounts receivable fromthe audit period. The aging
report provided with Appellant's Exhibit 3 is dated
February 14, 2019. The summary report does not provide
information required for adjustnents to be made for
accounts receivable. For adjustnents to be nade, the
Appel | ant needs to provide custonmer nunber, custonmer nane,
sal es invoice nunber, sales invoice date, sales anount,
tax amount, the sales register, accounts receivable
detail, anount paid to date, anmount still due to date,

et cetera.
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Agai n, because the federal incone tax returns
sal es are based on credit card transactions, Appellant's
recei vabl e anounts woul d not be included in the
assessnent. The Appellant al so contends that the audited
purchases are overstated because the Departnent used
estimates regarding four of the Appellant's vendors. The
Appel | ant, however, has not provided evidence that the
estimates are incorrect.

The 10 percent negligence penalty is warranted as
t he Appellant did not maintain adequate books and records.
The amount of unreported sales is significant. The
percent of error is substantial. This is the Appellant's
second audit. The Appellant was aware of how to report
t he proper anount.

In addition, when |ooking at the Appellant's
exhibits, specifically Exhibit 1, there is $1 mllion --
if I could get back to it. There's $1,150.000.00 in cash
sales for the audit period that he shows on his profit and
| oss statenent. These are cash sales. These aren't
paynents. \Wen you have a systemset up and it's a
paynent, it's not going to record as a sale. It's going
to go into the accounts receivable section as a bal anci ng
transaction. So it wll show as a paynent when the
cust omer nmakes a paynent and the receipt is given for the

paynment. So, normally, it wouldn't be construed as a
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sal e; otherw se, you would have difficulty finding out
what is a true cash sale versus what is a paynent on
accounts receivabl e.

The taxpayer, basically, when they have a federal
i ncone tax returns, they're not including the sal es tax.
So what they're basically saying is that 9 percent of the
sales are on a cash basis. However, |ooking at what's
bei ng showed on Exhibit 1, there's $1, 150,178.38 in sales
which is, basically, 55 percent of the sales there.

In addition, when the Appellant is stating that
they run a large store, however, the federal incone tax
returns show no wages. So that is sonething that is a
little strange on where the cash sales are comng from or
where the cash sales nay be going.

The Appellant also states the inventory is around
$80, 000. 00 at the end of 2006. No detail ed beginning and
endi ng inventory reports have been provided. |In addition,
t he i nventory anounts have been stable for the period from
2013 to 2015 for the federal inconme tax returns. So why,
all of a sudden, in 2016, does he have this nmassive
bui l dup in inventory when it was stable the whole tine?
That is the end of ny presentation. |'mavailable to
answer any questions you may have.

JUDGE LONG Thank you. [I'll ask my co-panelists

if they have any questi ons.
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Yes, M. Ceball o0s?

MR. CEBALLOS: So on our system our cash sales
are the finance conpany -- as Carlos nentioned during his
testimony -- Synchrony Financial, everything is under cash
sal es because they paid us directly for the purchase. So
you guys shoul d have our 1099K from Synchrony and fromthe
ot her finance conpanies we use. So that's all on the cash
sales. Just to clarify that.

THE WTNESS: As | said before, there is no cash
sales. That shows, again, that the auditor had no idea
with the audit. The way the cash sales that show in the
profit and loss is the sale to the conpany called
Synchrony. Do you think this conpany is going to sel
$200, 000.00 in every year in cash? No. There is no --
that is not the situation.

They have no idea what they were doing. That's
t he reason, also, we went over to M. Chan, and M. Chan
ordered in here to a re-audit. But the guy was so | azy.
He didn't conme in here and discuss it. M. Chan ordered,
in Septenber, a re-audit because he knows how defective --
how poor the report was. And the auditor was saying al
t he paper he did not receive.

W provided the sales tax, the incone tax, 1099K
all of that was provided to him W provided, to him

everything. That is everything that he said was not
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provided is a total |lie, because we have the report. Wy
woul d we hide the report? W have the report that they
did. Every year, it is here, available. The sales tax
are here in the conputer. The purchases are here, al
pai d by check, because they purchase big stuff with a big
conpany. They don't pay in cash. They pay in check.
Those are all the sales that are here. Now, regarding --

JUDCE LONG  Excuse nme. M. Chait, while |
appreciate you wanting to present your client's argunent,
| ask that you please hold any further rebuttal until it
IS your turn.

THE W TNESS: Ckay.

JUDGE LONG Because | want to nake sure that ny

co-panelists are able to ask CDTFA any questions before we

go further.
THE W TNESS: (kay.
JUDGE LONG  Judge Brown, do you have any
guestions for CDTFA?
JUDCGE BROWN: | do not .
JUDGE LONG  Thank you, Judge Brown.
Judge Al drich, do you have any questions?
JUDCGE ALDRICH: No questions. Thank you.
JUDGE LONG  Thank you, Judge Al drich.
|, also, do not have any questi ons.

So we wll allow M. Chait to begin his closing
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argument. Again, you have asked for five mnutes. You

may begi n when you are ready.

CLOSI NG ARGUMENT

MR CHAIT: I1'mgoing to repeat nyself, that it's
the way that it was conducted. | don't know why
M. Brooks, M. Parker, and M. Suazo are here.
Qoviously, they are reading the report. | would like to
neet with the guy who did the report. That's the guy who
conducted the audit in a very, very |ousy way.

Agai n, he doesn't know exactly what he was
auditing. He was concentrating here in the purchases,
i ncl udi ng sone assunption about the conpany that we didn't
do any business during those years. W provided himsone
i nvoi ces for these conpany for 2016, | believe, and he
general ized for three years which, economcally, it's not
right. And the other way to determ ning the cause of
goods sold on the purchase, and all the other reports are
here, our finance statenent, our taxes, and 1099K,
everything was provided to him Ckay. That's ny
rebuttal .

JUDGE LONG  Thank you, M. Chait.

MR. CEBALLOCS: Just one last thing | wanted to
nmention, and to CDFTA, is that when you nentioned the

44 percent markup, that is not every sale. Sonetines we

Kennedy Court Reporters, Inc.
800. 231. 2682

28



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

do have to go as low as 10 percent just to get rid of
stuff, because not everything sells. So that price nmargin
fluctuates all the tinme depending on what we are selling.
So it's never that margin all the tine.

And then, also, to clarify, we are not a big
conpany. W are a small business. That is what we are
considered here. And | try to, as far as nunbers go, to
try and keep everything on track. | have to run nost of
our departnents because we are fam |y-owned and ran.
Sonetines ny nunbers can be a little off, but that
sonet hing that Carlos helps nme out with. And that wasn't
a guess is what | wanted to say. Thank you.

JUDGE LONG  Thank you.

Judge Brown, do you have any questions for
M. Chait?

JUDGE BROWN:  No, | do not.

JUDGE LONG  Judge Al drich, do you have any
guestions?

JUDGE ALDRICH | just have a brief question for
Appel lant's representative, or either can answer. But ny
understanding is that there was a previous audit. Wre
there any steps taken after the previous audit to change
the adm nistrative practice on recordkeeping or things
like that?

THE WTNESS: As a matter of fact, | started
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doi ng the accounting only in 2016. That's why they have
i nproved the systemfrombefore. | think fromthat tine
until now, we have very, very exact and correct figures.
W pay a lot of sales tax every quarter.

MR. CEBALLOS: As to our first audit, | did |learn
alot fromthe first one. | believe that fromthat 2013
to 2016, | think | did a lot better job than I did those
previous three years. So that first audit, | was just
starting, but | do believe | was pretty good and pretty
accurate on ny nunbers. It's just | didn't agree with the
audi tor when he canme and just went by based on invoicing
and margins and our price tags frombefore. That's the
only thing | disagree with this audit. That's all | have.

JUDGE LONG Thank you. | also had a question
regarding Exhibit 1. So in your responses, M. Chate, you
said that there were no cash sales, and that the records
stated the cash sales were paynents from Synchrony which
all occurred from 2016 on; is that correct?

THE WTNESS: You are correct.

JUDCGE LONG  Thank you, M. Chait. Wth respect
to that, |I'mlooking at Exhibit 1, and it indicates that
cash sal es deposits were $793,716.75, and this report only
encapsul ates six nonths of 2016, and that's approximtely
hal f of the taxable sales that are recorded here. Can you

explain that difference? If the cash sales are only the
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sales that were paid by Synchrony, but they're
approximately half of the total sales, can you explain how
that is that so many nore sales occurred in that six-nonth
period than in the previous three years?

THE W TNESS: Wich formare you | ooking at?

JUDGE LONG |'m |l ooking at Exhibit 1, taxable
retail is approximately $2 mllion. But the total cash
sal es are about $790, 000.00, which is close to half. This
report is only for six nonths of 2016. And, otherw se,
you are sayi ng nothing should be recorded as cash sal es
for the previous years, 2013 and 2014 and 2015; correct?

THE WTNESS: Exhibit 1 is for three years.

JUDGE LONG | understand that. But you just
told us a handful of times that the cash sales are only
t he paynents by Synchrony which occurred in 2016, and
there are approximately half of your total taxable sales.
And |"mjust trying to figure out how --

THE WTNESS: | amsorry if | give information
incorrect. Synchrony always have been doi ng business with
Desi gn Home Center. This is not sonmething new.

MR. CEBALLCS: Sorry. | think what Carlos is
trying to say is that it's not only Synchrony. W have
ot her finance conpanies we carry who al so 1099 us t hat
year. W do have -- it's not only Synchrony is what |I'm

trying to clarify. |Is that what you are wanting to know?
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JUDCE LONG Yes. So that --

MR. CEBALLCS: So anything that is not -- under
cash sales, it's our |ayaways, our Synchrony, our
Progressive, our ASIMA, everything is under the cash sales
report figures. So it's everything there. And that's
aside fromthe receivabl es.

JUDGE LONG Ckay. Thank you. | have no further
guesti ons.

Does CDTFA have any cl osing remarks before we
cl ose the record?

MR. SUAZO. No cl osing renarks.

JUDGE LONG kay. Thank you.

M. Chait, we have your testinony and the
evi dence that you have provided today. |s there anything
el se that you would like us to know before we go off of
t he record?

THE WTNESS: No. Thank you for the opportunity.

JUDGE LONG  Thank you for your participation.
The case is now submtted and the record is closed. The
hearing is now adj ourned. Thank you.

(The hearing was adjourned at 2:07 p.m)
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 1        Remote Proceedings; Thursday, December 16, 2021



 2                           1:15 p.m.



 3   



 4            JUDGE LONG:  We are now going on the record.



 5   This is the hearing for the appeal of Design Home Center,



 6   OTA Case 20066251.  It is Thursday, December 16, 2021, at



 7   approximately 1:15 p.m.  This appeal was originally



 8   intended to be heard in Cerritos, California.



 9            I'm the lead administrative law judge,



10   Keith Long, and with me today is Judge Susan Brown and



11   Judge Josh Aldrich.  We will be hearing the matter this



12   morning.  I'm the lead administrative law judge, meaning,



13   I will be conducting the proceedings, but my co-panelists



14   and I are equal participants.  We will all be reviewing



15   evidence, asking questions, and reaching a determination



16   in this case.



17            Will the parties, please, state their name and



18   who they represent for the record?  Beginning with the



19   Appellant.



20            MR. CEBALLOS:  Hi.  My name is Victor Ceballos,



21   president.



22            MR. CHAIT:  This is Carlos Chait, CPA



23            JUDGE LONG:  Thank you.  And CDTFA?



24            MR. SUAZO:  Randy Suazo here, representative of



25   CDTFA.
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 1            MR. PARKER:  Jason Parker, Chief of Headquarters



 2   Operations Bureau with CDTFA.



 3            MR. BROOKS:  Christopher Brooks, staff counsel



 4   for CDTFA.



 5            JUDGE LONG:  Thank you.



 6            We have two issues in front of us today.  First,



 7   whether any adjustments for the measure of unreported



 8   taxable sales are warranted; and, two, whether Appellant



 9   was negligent.



10            Appellant has submitted Exhibits 1 through 3



11   which were admitted with no objection.  CDTFA has



12   submitted Exhibits A through G which are admitted into



13   evidence with no objection.



14        (Appellant's Exhibits 1 through 3 were received.)



15        (Respondent's Exhibits A through G were received.)



16            JUDGE LONG:  We will begin with Appellant's



17   opening presentation, as Mr. Chait intends to testify as a



18   witness.  We will get his affirmation at this time.



19   



20                       CARLOS CHAIT,



21   called as a witness, and having been first duly sworn, was



22   examined and testified as follows:



23   



24            THE WITNESS:  Yes, I swear.



25            JUDGE LONG:  Thank you.  You have up to five
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 1   minutes.  You may begin whenever you're ready.



 2   



 3                       DIRECT TESTIMONY



 4            MR. CHAIT:  Okay.  We sent some exhibits a month



 5   ago, I hope everybody got it, regarding the way that the



 6   audit was performed.  There were two main questions.  One,



 7   why the auditor did not accept our sales figures?  As



 8   mentioned in Exhibit No. 1, Design Home Center had been



 9   working with a company who takes care of all of the sales.



10   Because, as you know, a furniture store normally sells



11   only big items.  There are no small items.  Everything is



12   quite big.  The furniture, the sofa -- everything is big.



13            It has to be handled by a system that allows for



14   the company to sell and create the credit.  The kind of



15   clientele that Design Home Center has is the kind of



16   clientele who pays by a different system.  Nobody comes



17   here with a bunch of cash.  Everybody pays with a credit



18   card or some kind of system besides a credit card or some



19   assistance that the company offered to the potential



20   client for the sale.



21            Everything is recorded here in this software,



22   made by a company called GaliCorp, especially for



23   furniture store that is here for -- how many years?



24   Around 10 years we have it here.  And that is who we use



25   to prepare the sales tax every quarter, and up to now, we
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 1   use that system.  Because we have the figures, as shown in



 2   Exhibit No. 1, the difference between the sales for the



 3   three years are very equal to the amount reported.  It's a



 4   very, very light difference.



 5            We reported $1,944,494.00 for this year, and the



 6   report that includes in Exhibit No. 1, and mentioned



 7   $1,999,809.00.  So we are talking about a $40,000.00 or a



 8   $50,000.00 difference only.  Okay?  The report was



 9   included to you as Exhibit No. 1.  All the sales for three



10   years.



11            Number two, the auditor -- that's the reason why



12   I'm not happy with the auditor, the way that he handled



13   the situation and was working with the purchases.  There



14   is a lot of exhibits here and orders here, et cetera,



15   et cetera, but the main way that they use to calculate the



16   sales of Design Home Center is through the purchases.  Its



17   called cost of goods sold.



18            In the report on page 81, he used something



19   called total confinement taxable purchase.  According to



20   him, he went over to the vendor to get information.  We do



21   agree with some of the vendors, but he added other vendors



22   that we didn't have relations with at that time.  I don't



23   know where he got the information.  He estimated from what



24   invoice.  And he generalized it for three years, which is



25   ridiculous.  And some of the vendors, we were not dealing
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 1   with them at that time.  And some, we were just only



 2   occasionally -- very occasionally.  Because if we have



 3   this discrepancy with the figures, we need to figure out



 4   all over-calculations.



 5            And, also, it didn't consider the invoices the



 6   generated for some of the vendors.  He didn't consider



 7   refundable merchandise refunded to the vendor because it



 8   is not sellable or the order had been canceled.



 9   20 percent of the merchandise is rolled over into the



10   following quarter, something called inventory.  And as a



11   matter of fact, all of the inventory on the floor, that is



12   the inventory running every quarter.  At the end of 2016,



13   we have inventory estimated at about $80,000.00.



14            Finally, there is some defective merchandise that



15   we cannot sell.  We calculate around 5 to 7 percent is



16   damaged by whatever reason -- the packing is bad.  Many of



17   the purchases came from different places, and there are a



18   lot of defective stuff.



19            Finally, in the sales, the auditor make a big



20   deal about the figures and 1099K.  That's the form that is



21   associated with the credit card business or sales.  Okay?



22   Of course there was a discrepancy between the 1099K and



23   the actual sale because there was a lot of purchases in



24   2016 at the beginning of money received from the previous



25   sale.
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 1            I have to explain.  Before 2016, the company had



 2   a lot of sales.  There was a lot of house sales.  It was a



 3   good time where there were a lot of new houses and people



 4   wanted to buy furniture.  And the company, at one time,



 5   the financing was good and the position was good, decide



 6   to create a house of financing brand.  That was in 2008



 7   and 2009.



 8            That created a balance for the company, over half



 9   of a million dollars, that, actually, some was reported at



10   the time during those years, but we didn't get the



11   payment.  They didn't get the payment.  But some of the



12   money, it came later on, little by little, when the client



13   wanted to buy something else or decides to buy some of the



14   old debt or something like that.  That was only drop.



15            But that is the reason for a lot of the confusion



16   with the 1099K.  After a while, the company decided to



17   deal with a company called Synchrony that concentrates on



18   the sales.  There is no longer house of financing program.



19   So that's the reason the 1099K is not adjusted exactly



20   with the amount of sale.  That's, basically, it.



21            JUDGE LONG:  Thank you.



22            Mr. Chait, I just want to confirm, before I give



23   CDTFA the opportunity to ask questions, that you are done



24   with your opening presentation?



25            THE WITNESS:  Yes, I'm done.  I am assuming you
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 1   have Exhibits 1 and 2 and 3 in front of you?



 2            JUDGE LONG:  Yes, I do have Exhibits 1 through 3



 3   on my screen in front of me.  Thank you.



 4            So CDTFA, do you have any questions for the



 5   witness?



 6            MR. SUAZO:  No questions.



 7            JUDGE LONG:  Thank you.



 8            And just as a reminder, please, state your name



 9   prior to speaking so that Ms. Maaske can get an accurate



10   transcription.  At this time I would like to turn this



11   over to my co-panelists to see if they have any questions.



12            Judge Brown, do you have any questions?



13            JUDGE BROWN:  Mr. Chait, I may have a few



14   questions for you.



15            THE WITNESS:  Okay.



16            JUDGE BROWN:  You had pointed to Exhibit 1, sales



17   report.  Is there any -- is there any evidence



18   corroborating the accuracy of the sales report?  In other



19   words, how do we, the judges, know that what's in the



20   report is accurate?  Is there anything we can compare it



21   to that supports that information?



22            THE WITNESS:  Let me give you Victor.



23            MR. CEBALLOS:  The way we got the number was



24   through our GaliCorp system.  So we have our totals for



25   the year, or quarterly, both.  Our numbers match.  I think
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 1   there's a $45,000.00 or $50,000.00 difference, but it's



 2   very close.  I think we submitted that report for the



 3   three years.  The date is on the top right.  You can see



 4   the numbers there.



 5            THE WITNESS:  As I said before, Design Home



 6   Center is a furniture store.  It's not like we are selling



 7   small stuff.  If you came over here, you will see a big



 8   store with furniture, like, sofas and beds and all these



 9   things.  There is nothing you can sell under the table.



10            Everything is sold through invoices, because



11   multiple times, as I told you, 99 percent of the time,



12   it's paid on credit.  They want to have the guarantee or



13   something like that, whatever they purchase.  So it's



14   nothing under the table.  Everything is created in the



15   computer, and an invoice is given.



16            And, also, as a matter of fact, much of stuff is



17   delivered by the company.  We have to have a record of



18   going to the truck and delivering to the person,



19   et cetera, et cetera.  Everything is there.  There is



20   nothing that can be hiding here.  That's the part where



21   you don't understand.  It's not like a store that sells



22   small electronic stuff.  No, it's not.  This is a



23   furniture store.



24            JUDGE BROWN:  Thank you.  Let me follow up my



25   question with another question.  Based on what
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 1   Mr. Ceballos said about $45,000.00 to the $50,000.00



 2   difference, if I said -- if I said approximately



 3   $55,000.00, would that sound about right?



 4            THE WITNESS:  Yes, $55,000.00.  Around



 5   $55,000.00.



 6            JUDGE BROWN:  Let me ask, then, does Appellant



 7   agree that that difference exists?  That there were those



 8   reported taxable sales of $55,000.00, approximately, that



 9   did not not get reported?



10            MR. CEBALLOS:  Give me one second.  Sorry.



11            JUDGE LONG:  Mr. Ceballos and Mr. Chait, just as



12   a reminder -- especially in your case, because you are in



13   the same room, please, say your name when you are speaking



14   so that our stenographer can get an accurate



15   transcription.  Thank you



16            MR. CEBALLOS:  Okay.  I was trying to get the



17   right numbers here.  But if you look at the report from



18   Exhibit 1, we have the delivery costs.  I don't know if



19   you see that on Exhibit 1 there?



20            JUDGE BROWN:  Yes.



21            MR. CEBALLOS:  There's a $34,769.00.  So there is



22   a little difference there.



23            THE WITNESS:  Some of those items are nontaxable.



24   That is the problem.  If you want a full detail, we have



25   to get back to the invoices.  We have to see what's the
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 1   difference.  At that time somebody else was doing the



 2   report and the quarterly report and there was some -- we



 3   have to analyze quarter by quarter why it didn't match,



 4   exactly, with the report.



 5            In the three years, there's is a difference.  We



 6   don't know exactly where it is.  We have to go back.  Was



 7   it delivery?  Nontaxable item?  It can be -- it could be



 8   many things.



 9            JUDGE BROWN:  Let me follow up and just say, is



10   there any documents that we can look at that support what



11   you are saying?



12            MR. CEBALLOS:  As Carlos mentioned, we would have



13   to get, for that difference, very deep in details to find



14   that difference there.



15            THE WITNESS:  The report is coming from the



16   computer.  Actually, we want to go to the invoice.  I



17   think we can do that today.  We can get back to you.



18   That's the reason we have a computer, to get information



19   organized and timely.



20            Now, that's all I can say.  If you want more



21   information, we have to go to the document base with the



22   invoice, but the invoice would be at the end, and it



23   reflects in the report.  Whatever we can do here.



24            MR. CEBALLOS:  Another thing, we also have a



25   thing called charge backs that sometimes we don't receive
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 1   them right away.  We usually get them after from the



 2   credit card companies or from the finance companies -- any



 3   disputes that the consumer might have.  Since we do sell



 4   furniture, sometimes you don't know what's defective and



 5   they just want to dispute because they were not satisfied



 6   after two or three months.  So they dispute, and it gets



 7   charged back.  That can be, also, one of the reasons why



 8   there is a little difference there.



 9            JUDGE BROWN:  I don't have any further questions



10   right now.



11            MR. BROOKS:  I'm going to object to the



12   testimony.  I think if we are going to have information



13   coming from Mr. Ceballos, he needs to be sworn so that



14   there is some proof to what he said previously was



15   truthful and is truthful now.



16            JUDGE LONG:  Thank you for your objection;



17   however, I don't think any of us are considering



18   Mr. Ceballos's statements to be testimony, but, rather,



19   argument similar to any other appeals proceedings.  So



20   that's how we are going to go forward with that.



21            MR. BROOKS:  Thank you, Judge.



22            JUDGE LONG:  I wanted to turn to Judge Aldrich.



23            Do you have any questions for Appellant?



24            JUDGE ALDRICH:  So just back on that Exhibit 1



25   for Appellant's witness.  It says the total amount of
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 1   taxable retail that's indicated there, it's circled, you



 2   are saying that's for delivery charges?  Is that correct?



 3            MR. CEBALLOS:  What was your questions again?



 4            JUDGE ALDRICH:  On the first page in Exhibit 1,



 5   there's an item that's labeled "total nontaxable retail."



 6   It's circled.  It's approximately $35,000.00.  What are



 7   you attributing that to?  I thought I heard that it was



 8   for delivery charges, but I just wanted to clarify.



 9            MR. CEBALLOS:  Yes, it was for delivery.



10            JUDGE ALDRICH:  Okay.  So then there is a -- I



11   see below that, "delivery charges house credit sales" and



12   "delivery charges cash sales."



13            MR. CEBALLOS:  So the total taxable, is that what



14   you are asking me about?



15            JUDGE ALDRICH:  I guess I'm asking what are these



16   nontaxable retail charges that are approximately



17   $35,000.00?  What are you arguing that that's attributable



18   to versus the total delivery charges which is



19   approximately $45,000.00?



20            MR. CEBALLOS:  So I guess what I was trying to



21   explain was referring to Judge Brown's questions, but we



22   don't have that exact detail.  I was just giving you what



23   I think that the difference could be, why we were



24   $55,000.00 or so towards deliveries and charge backs,



25   and -- you know.  But like Carlos mentioned, for us to get
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 1   to exact numbers, we have to go through our invoices one



 2   by one to get that information for that amount.  And



 3   there's returned merchandise and charge backs and stuff



 4   like that.  But it's one of the reasons that there's a



 5   difference.



 6            JUDGE ALDRICH:  All right.  Thank you.



 7            I'm going to turn it back over to Judge Long.



 8            JUDGE LONG:  Thank you.  I have a few questions.



 9   So first, with respect to Exhibit 1, during the audit, a



10   complete set of books and records was not provided.  Why



11   are these invoices available now, and why weren't they



12   provided previous to this hearing?



13            THE WITNESS:  They were, all the time, available



14   for the auditor.  That's the reason my complaint about the



15   auditor.  He chose, the guy who -- if my English is poor,



16   his is more poor than mine.  We couldn't communicate.  So



17   he chose to call the vendor, to also work with the



18   furniture we have on the floor and look at the price



19   compared with the sales price, and trying to calculate a



20   return of investment.  He's using another way.



21            We never refused to give the information.  We



22   gave him the information, quarter by quarter.  The report,



23   but quarter by quarter.  I don't know if he used it or



24   not, but it was provided to him.  Because he was here.



25   You just press the button and the information is there.
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 1   He had the information we used to prepare the sales tax



 2   return every quarter up until now.  Thank you.



 3            JUDGE LONG:  Additionally, with respect to the



 4   collections on previous and aged accounts receivable



 5   sales, my understanding, based on your testimony today,



 6   Mr. Chait, is that there were collections in 2013 and '14



 7   for sales that were made in 2008 and 2009; is that



 8   correct?



 9            THE WITNESS:  Unfortunately, the difference of



10   the report of the sales with the generated report of the



11   sales, every quarter, as we need the report, is more



12   difficult to get from the past.  Because we get a



13   report -- this is a present report, showing all the



14   accounts receivables are zero, coming from 2010 -- there



15   is balance over 180 days, over six months, but we are



16   talking about five years or four years.  We don't know



17   exactly, but we have almost half a million on balance.



18            JUDGE LONG:  Okay.  Thank you.  And then to



19   follow up on that.  In your explanation that you included



20   with Exhibit 1, you asserted that the credit card sales



21   for 2013 and 2014 were artificially inflated because of



22   these past debts, but in reviewing CDTFA's exhibits, the



23   audit work papers, the credit card sales were consistent



24   or greater in 2015 than they were in 2013 and 2014.  And



25   they are within, like, $30,000.00 or $40,000.00 per
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 1   quarter.  Can you explain that discrepancy?



 2            THE WITNESS:  They are not credit card sale



 3   exactly.  It's credit card collections including the



 4   sales.  From the time of the credit card and also previous



 5   payment -- people keep paying.  Unfortunately, not



 6   everybody pays.  But we keep receiving payment.  It's the



 7   payment received, not the sales.  That's where it makes it



 8   confusing.



 9            JUDGE LONG:  Thank you.  I don't have any more



10   questions at this time.  So we will move to CDTFA's



11   presentation.  You have 20 minutes.  You may begin



12   whenever you're ready.



13            MR. SUAZO:  Thank you.



14   



15                         PRESENTATION



16            MR. SUAZO:  The Appellant operates a retail



17   furniture store located in San Fernando, California.  The



18   audit period is from July 1, 2013 through June 30, 2016.



19   A prior audit of the business was conducted from July 1st,



20   2002 to June 30, 2013.  Exhibit A, page 10 of 27.



21            The Appellant did not provide necessary records



22   from the audit.  Items not provided include complete



23   federal income tax returns, balance sheets, general and



24   subsidiary ledgers, accounts receivable detail, point of



25   sales system detail reports, sales invoices, bank
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 1   statements for the entire audit period, and purchase



 2   invoices for the entire audit period.  Instead, Appellant



 3   provided only the first pages of the federal income tax



 4   returns profit and loss statement for 2013, 2014, and



 5   2015, a profit and loss summary page from 2015, purchase



 6   invoices from first quarter 2016, and second quarter 2016,



 7   and bank statements for first quarter 2016 and second



 8   quarter 2016.



 9            Comparison of recorded sales which were reported



10   on the next tax basis, to sales and tax returns, quarter



11   sales disclosed differences of over $785,000.00 from 2013



12   through 2015.  Exhibit D, page 25 to 34.  When the



13   Department compared recorded cost of goods sold to the



14   federal income tax returns to sales, calculated a 45



15   percent markup on the federal income tax sales.  But, the



16   comparison of cost of goods sold to reported sales on



17   sales income tax returns, showed a markup of negative four



18   percent.  Exhibit D, page 24 of 34.



19            The negative markup indicates that not all sales



20   were reported to the State.  1099K credit card sales



21   information obtained by the Department's data analysis



22   section of Franchise Tax Board was compared to reported



23   sales for the period from third quarter 2013 to fourth



24   quarter 2015.  The comparison disclosed a next tax



25   difference greater than $460,000.00.  Exhibit D, page 22
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 1   of 34.



 2            Based on the above analysis, the Department



 3   considered the reported sales to be inaccurate and an



 4   alternative approach was used.  The Department elected to



 5   use the sales amount recorded in the federal income tax



 6   returns.  As percentage of error was computed for each



 7   period based on sales differences between federal income



 8   tax return sales and sales and new tax return sales.



 9   Exhibit D, page 21 of 34.



10            The percentages of error were applied to reported



11   sales for the appropriate periods in unreported taxable



12   sales of $987,138.00 was established.  For 2016, the



13   overall percentage of 52.09 percent was used.  Exhibit D,



14   page 20 of 34.



15            During the re-audit requested by the CDTFA's



16   Appeals Bureau, vendors were contacted to verify federal



17   income tax returns and recorded purchase amounts.  Eight



18   vendors responded and four did not.  Purchases from the



19   eight vendors were totaled for the audit period.



20            For the nonresponsive vendors, the Department



21   used Appellant's purchase invoices of the four vendors for



22   the first and second quarters of 2016 and computed average



23   quarterly purchase amounts for each of the nonresponsive



24   vendors.  The average quarterly amounts were applied to



25   each quarter to obtain purchases for the audit period.
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 1   Exhibit E, pages 10 through 21.



 2            Comparison of the audit of purchases to the



 3   recorded federal income tax returns for 2014 and 2015



 4   disclosed that quarter purchases were understated by



 5   $227,728.00.  The Appellant's purchases were impeached.



 6   It should be noted that the Appellant may have more than



 7   12 vendors.  A shelf test using June 2016 purchase



 8   invoices and selling prices provided by the Appellant



 9   disclosed a markup of 44.76 percent.  Exhibit E, page 22



10   of 28.



11            Using the 44.76 percent markup factor and



12   applying it the audited purchases of $2,119,181.00 reveal



13   a sales of over $3 million.  When compared to the reported



14   sales of $1.9 million, the difference is more than



15   $135,000.00 greater than the audit amount assessed of



16   $987,938.00.  The audited sales of $2,931,632.00 shows a



17   markup of 38.34 percent when using the audited purchases.



18   This is almost the same as the prior items marked up at



19   39.43 percent.  Exhibit D, page 15 of 34.



20            Based on the markup results, the assessed



21   liability was deemed reasonable as applied by the



22   Department.  Appellant contends the assessment of taxable



23   sales is overstated as the federal income tax return



24   includes interest revenue from in-house financing and



25   customers who purchase merchandise from the store, layaway
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 1   returns, customer's canceled orders, not taxable rental



 2   income from commercial space leased during the audit



 3   period, and finally, accounts receivable from prior



 4   periods.



 5            During the audit and re-audit, the Appellant has



 6   not shown that interest revenue income nor layaway returns



 7   nor non-taxable rental income of commercial space were



 8   included in the federal income tax returns recorded sales.



 9   Exhibit E, page 27 of 28.



10            In addition, the recorded federal income tax



11   returns sales are based on credit card transactions,



12   therefore, revenues of these kinds would not be included



13   in the federal income tax returns sales amounts.  Exhibit



14   E, page 6 of 28.



15            The Appellant has not provided details of the



16   accounts receivable from the audit period.  The aging



17   report provided with Appellant's Exhibit 3 is dated



18   February 14, 2019.  The summary report does not provide



19   information required for adjustments to be made for



20   accounts receivable.  For adjustments to be made, the



21   Appellant needs to provide customer number, customer name,



22   sales invoice number, sales invoice date, sales amount,



23   tax amount, the sales register, accounts receivable



24   detail, amount paid to date, amount still due to date,



25   et cetera.
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 1            Again, because the federal income tax returns



 2   sales are based on credit card transactions, Appellant's



 3   receivable amounts would not be included in the



 4   assessment.  The Appellant also contends that the audited



 5   purchases are overstated because the Department used



 6   estimates regarding four of the Appellant's vendors.  The



 7   Appellant, however, has not provided evidence that the



 8   estimates are incorrect.



 9            The 10 percent negligence penalty is warranted as



10   the Appellant did not maintain adequate books and records.



11   The amount of unreported sales is significant.  The



12   percent of error is substantial.  This is the Appellant's



13   second audit.  The Appellant was aware of how to report



14   the proper amount.



15            In addition, when looking at the Appellant's



16   exhibits, specifically Exhibit 1, there is $1 million --



17   if I could get back to it.  There's $1,150.000.00 in cash



18   sales for the audit period that he shows on his profit and



19   loss statement.  These are cash sales.  These aren't



20   payments.  When you have a system set up and it's a



21   payment, it's not going to record as a sale.  It's going



22   to go into the accounts receivable section as a balancing



23   transaction.  So it will show as a payment when the



24   customer makes a payment and the receipt is given for the



25   payment.  So, normally, it wouldn't be construed as a
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 1   sale; otherwise, you would have difficulty finding out



 2   what is a true cash sale versus what is a payment on



 3   accounts receivable.



 4            The taxpayer, basically, when they have a federal



 5   income tax returns, they're not including the sales tax.



 6   So what they're basically saying is that 9 percent of the



 7   sales are on a cash basis.  However, looking at what's



 8   being showed on Exhibit 1, there's $1,150,178.38 in sales



 9   which is, basically, 55 percent of the sales there.



10            In addition, when the Appellant is stating that



11   they run a large store, however, the federal income tax



12   returns show no wages.  So that is something that is a



13   little strange on where the cash sales are coming from or



14   where the cash sales may be going.



15            The Appellant also states the inventory is around



16   $80,000.00 at the end of 2006.  No detailed beginning and



17   ending inventory reports have been provided.  In addition,



18   the inventory amounts have been stable for the period from



19   2013 to 2015 for the federal income tax returns.  So why,



20   all of a sudden, in 2016, does he have this massive



21   buildup in inventory when it was stable the whole time?



22   That is the end of my presentation.  I'm available to



23   answer any questions you may have.



24            JUDGE LONG:  Thank you.  I'll ask my co-panelists



25   if they have any questions.
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 1            Yes, Mr. Ceballos?



 2            MR. CEBALLOS:  So on our system, our cash sales



 3   are the finance company -- as Carlos mentioned during his



 4   testimony -- Synchrony Financial, everything is under cash



 5   sales because they paid us directly for the purchase.  So



 6   you guys should have our 1099K from Synchrony and from the



 7   other finance companies we use.  So that's all on the cash



 8   sales.  Just to clarify that.



 9            THE WITNESS:  As I said before, there is no cash



10   sales.  That shows, again, that the auditor had no idea



11   with the audit.  The way the cash sales that show in the



12   profit and loss is the sale to the company called



13   Synchrony.  Do you think this company is going to sell



14   $200,000.00 in every year in cash?  No.  There is no --



15   that is not the situation.



16            They have no idea what they were doing.  That's



17   the reason, also, we went over to Mr. Chan, and Mr. Chan



18   ordered in here to a re-audit.  But the guy was so lazy.



19   He didn't come in here and discuss it.  Mr. Chan ordered,



20   in September, a re-audit because he knows how defective --



21   how poor the report was.  And the auditor was saying all



22   the paper he did not receive.



23            We provided the sales tax, the income tax, 1099K,



24   all of that was provided to him.  We provided, to him,



25   everything.  That is everything that he said was not
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 1   provided is a total lie, because we have the report.  Why



 2   would we hide the report?  We have the report that they



 3   did.  Every year, it is here, available.  The sales tax



 4   are here in the computer.  The purchases are here, all



 5   paid by check, because they purchase big stuff with a big



 6   company.  They don't pay in cash.  They pay in check.



 7   Those are all the sales that are here.  Now, regarding --



 8            JUDGE LONG:  Excuse me.  Mr. Chait, while I



 9   appreciate you wanting to present your client's argument,



10   I ask that you please hold any further rebuttal until it



11   is your turn.



12            THE WITNESS:  Okay.



13            JUDGE LONG:  Because I want to make sure that my



14   co-panelists are able to ask CDTFA any questions before we



15   go further.



16            THE WITNESS:  Okay.



17            JUDGE LONG:  Judge Brown, do you have any



18   questions for CDTFA?



19            JUDGE BROWN:  I do not.



20            JUDGE LONG:  Thank you, Judge Brown.



21            Judge Aldrich, do you have any questions?



22            JUDGE ALDRICH:  No questions.  Thank you.



23            JUDGE LONG:  Thank you, Judge Aldrich.



24            I, also, do not have any questions.



25            So we will allow Mr. Chait to begin his closing
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 1   argument.  Again, you have asked for five minutes.  You



 2   may begin when you are ready.



 3   



 4                       CLOSING ARGUMENT



 5            MR. CHAIT:  I'm going to repeat myself, that it's



 6   the way that it was conducted.  I don't know why



 7   Mr. Brooks, Mr. Parker, and Mr. Suazo are here.



 8   Obviously, they are reading the report.  I would like to



 9   meet with the guy who did the report.  That's the guy who



10   conducted the audit in a very, very lousy way.



11            Again, he doesn't know exactly what he was



12   auditing.  He was concentrating here in the purchases,



13   including some assumption about the company that we didn't



14   do any business during those years.  We provided him some



15   invoices for these company for 2016, I believe, and he



16   generalized for three years which, economically, it's not



17   right.  And the other way to determining the cause of



18   goods sold on the purchase, and all the other reports are



19   here, our finance statement, our taxes, and 1099K,



20   everything was provided to him.  Okay.  That's my



21   rebuttal.



22            JUDGE LONG:  Thank you, Mr. Chait.



23            MR. CEBALLOS:  Just one last thing I wanted to



24   mention, and to CDFTA, is that when you mentioned the



25   44 percent markup, that is not every sale.  Sometimes we
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 1   do have to go as low as 10 percent just to get rid of



 2   stuff, because not everything sells.  So that price margin



 3   fluctuates all the time depending on what we are selling.



 4   So it's never that margin all the time.



 5            And then, also, to clarify, we are not a big



 6   company.  We are a small business.  That is what we are



 7   considered here.  And I try to, as far as numbers go, to



 8   try and keep everything on track.  I have to run most of



 9   our departments because we are family-owned and ran.



10   Sometimes my numbers can be a little off, but that



11   something that Carlos helps me out with.  And that wasn't



12   a guess is what I wanted to say.  Thank you.



13            JUDGE LONG:  Thank you.



14            Judge Brown, do you have any questions for



15   Mr. Chait?



16            JUDGE BROWN:  No, I do not.



17            JUDGE LONG:  Judge Aldrich, do you have any



18   questions?



19            JUDGE ALDRICH:  I just have a brief question for



20   Appellant's representative, or either can answer.  But my



21   understanding is that there was a previous audit.  Were



22   there any steps taken after the previous audit to change



23   the administrative practice on recordkeeping or things



24   like that?



25            THE WITNESS:  As a matter of fact, I started

                                                             29

            STATE OF CALIFORNIA OFFICE OF TAX APPEALS





0030







 1   doing the accounting only in 2016.  That's why they have



 2   improved the system from before.  I think from that time



 3   until now, we have very, very exact and correct figures.



 4   We pay a lot of sales tax every quarter.



 5            MR. CEBALLOS:  As to our first audit, I did learn



 6   a lot from the first one.  I believe that from that 2013



 7   to 2016, I think I did a lot better job than I did those



 8   previous three years.  So that first audit, I was just



 9   starting, but I do believe I was pretty good and pretty



10   accurate on my numbers.  It's just I didn't agree with the



11   auditor when he came and just went by based on invoicing



12   and margins and our price tags from before.  That's the



13   only thing I disagree with this audit.  That's all I have.



14            JUDGE LONG:  Thank you.  I also had a question



15   regarding Exhibit 1.  So in your responses, Mr. Chate, you



16   said that there were no cash sales, and that the records



17   stated the cash sales were payments from Synchrony which



18   all occurred from 2016 on; is that correct?



19            THE WITNESS:  You are correct.



20            JUDGE LONG:  Thank you, Mr. Chait.  With respect



21   to that, I'm looking at Exhibit 1, and it indicates that



22   cash sales deposits were $793,716.75, and this report only



23   encapsulates six months of 2016, and that's approximately



24   half of the taxable sales that are recorded here.  Can you



25   explain that difference?  If the cash sales are only the
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 1   sales that were paid by Synchrony, but they're



 2   approximately half of the total sales, can you explain how



 3   that is that so many more sales occurred in that six-month



 4   period than in the previous three years?



 5            THE WITNESS:  Which form are you looking at?



 6            JUDGE LONG:  I'm looking at Exhibit 1, taxable



 7   retail is approximately $2 million.  But the total cash



 8   sales are about $790,000.00, which is close to half.  This



 9   report is only for six months of 2016.  And, otherwise,



10   you are saying nothing should be recorded as cash sales



11   for the previous years, 2013 and 2014 and 2015; correct?



12            THE WITNESS:  Exhibit 1 is for three years.



13            JUDGE LONG:  I understand that.  But you just



14   told us a handful of times that the cash sales are only



15   the payments by Synchrony which occurred in 2016, and



16   there are approximately half of your total taxable sales.



17   And I'm just trying to figure out how --



18            THE WITNESS:  I am sorry if I give information



19   incorrect.  Synchrony always have been doing business with



20   Design Home Center.  This is not something new.



21            MR. CEBALLOS:  Sorry.  I think what Carlos is



22   trying to say is that it's not only Synchrony.  We have



23   other finance companies we carry who also 1099 us that



24   year.  We do have -- it's not only Synchrony is what I'm



25   trying to clarify.  Is that what you are wanting to know?
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 1            JUDGE LONG:  Yes.  So that --



 2            MR. CEBALLOS:  So anything that is not -- under



 3   cash sales, it's our layaways, our Synchrony, our



 4   Progressive, our ASIMA, everything is under the cash sales



 5   report figures.  So it's everything there.  And that's



 6   aside from the receivables.



 7            JUDGE LONG:  Okay.  Thank you.  I have no further



 8   questions.



 9            Does CDTFA have any closing remarks before we



10   close the record?



11            MR. SUAZO:  No closing remarks.



12            JUDGE LONG:  Okay.  Thank you.



13            Mr. Chait, we have your testimony and the



14   evidence that you have provided today.  Is there anything



15   else that you would like us to know before we go off of



16   the record?



17            THE WITNESS:  No.  Thank you for the opportunity.



18            JUDGE LONG:  Thank you for your participation.



19   The case is now submitted and the record is closed.  The



20   hearing is now adjourned.  Thank you.



21         (The hearing was adjourned at 2:07 p.m.)



22   



23   



24   



25   
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