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BEFORE THE STATE BOARD OF EQUALIZATION
OF THE STATE OF CALIFCRNIA

. In the Matter of the Appeal of %
J. BREMCENSTEIN INVESTMENT CO. )

Appearances:

For Appellant: Mr. H. U. Brandenstein, Pres:deat,
and Mr. R. MecCleod, Auditor, of
hppellant corporazion

Tor Respendent: ¢n. Chas. J. MeColgan

Franchise Tax Commissiener
OPINTION

This 1is an zopea. pursuant to section 25 of the BRank
arc Corporation Frarchise Tax Act (Stats. 2929, Chapter
13, as amended] from the action of the Franchise Tax Commis-
siorer in overruliag the protest of J. Brandernstein Investment
co., a corporation, to a proposed assessment of additional ta::
in the amount of #llbdnqbased upon the return of appellant
corporation Zor the taxable vear ended December 31, 1930.

It 1s contended by appellant that the Commissiorer
. erred in that he disallowed as a deductior from agpellant's
net income for the year 1930, an item of $241.26 representing
a refund cf local taxes reczived during that vear but alleged
oy appellant to have been &r cutstdnding claim receivable as
of January 1, 1928.

Apparently, the item of $241.26 accrued either during,
or orior to, the year 1927, If appellant were reporting on
tne accrual basis, this item uncuestionably could not be
considered as income for the year 1930, the vear in which re-
celved, but would be considered as income for the year in which
accraed, and conseguently, no tax under the Act should be
measured thereby since the Act was passed arnd became effective
auring the year 1929 and has not at any time provided for
imposirg a tar measured by income of any vear prior to the year
1923, We assume, however, although the point cdoes not defin-
itely apvear from the recorc, that appellant 1as been reporting
on the cash recelpts and disobursements basis., Crdinarily,
tarpayer reporting on this basis rust report iters as income in
the vear received, and not in the vear in which they accrue.
application of this rule ir the instant case would lead to the
conclusion that the itemr irn question should be considered as
income Zor the vyear 1930, and should be included Zn the income
tc be used as a measure Zor computing a ta: on appellant for
the year 1931. We are of the opinion, however, that the rule

. should not be applied in the instant case.

—n the appeal of Institute of Musical Ecucaticn, Ltd.
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o. Brardenstein Investment Cc.

(decided by <his board on April 21, 1932),we held that a corpo-
ration reporting on & cash receipts and disbursements basis
coulc not deduct from income Zcr the year 1929 amounts pzid out
during that vear on account c¢f erperses incurred diring years
pricr to January 1, 1928. In the course of the opinion rencered
in the above appeal, we expressed ourselves at page 5 as fol-
lows:

".... 1t is tc be noted that only corpora-
tions reporting on a cash receipts and disbursemerts
basis could claim as a deductior amcunts for e:pen-
ses incurred in years pricr to Jznuary 1, 1923,
Corpcrations reporting on an accrual basis could
not deduct amourts paid out'subsequent to this time
for eipenses previously incurrec. Such corporations
could deduct expenses conly wiaen incurred, not when
paid. To hold that a corporation reporting on the
cash receipts and diskbursements basis could deduct
amounts vaild out after Jaruary 1, 1928 for e:ipen-
ses 1ncurred prior thereto, wou_d result in giving
a distinct advantage to the cash receipts and dis-
bursements dasis of accounting. This, we do not
believe was intended. Rather, we believe 1t was
intended that over a per-.od of years, a corporatior
wou_d be allowed the same deductions for eipenses
regardless of whether it reported on the cash
receipts and cisburserents basis oron the accrual
basis, the orly difference peing that under the Zirst
mentioned basis, eiperses would be deducted when
va_d, whereas under the second method, <they would
be ceducted when incurred.”

“f amounts paid out by a corporation after the effective
date oI The Act on account oI expenses incurred pricr to
January 1, 1923 cannct be deducted from the income cf the
year in which paid, although the corporation reports on a cash
receipts and disbursements basis, then conversely, ard for
similar reasons, it would seem that amounts received by & corpo-
ration after 'the effective date of the Act but accruing prior
to January 1, 1928, should not be ccnsidered as income for the
year in whica received, notwithstanding the fact that the corpo-
raticn reports on a cash receipts arnd cisbursements bas:is.
Consequently, we hcld that the item of $241,26 representing a
refunc of local tazes received curing the year -930, should not
be Included in the incore of apvellant to 2e used as a measure
of a zax on appellant for the year 1931.

Appellant also contends that it 1s nct tazacle uncer
the Act for the reason that 1t is not doirg business. It ap-
pears that appellant 1s a clcsely held corporation, the activi-
ties of which are Zimited to receiving ard distributing t¢ its
stccknclders zental ircome frem propery leased by it. Although
there are cases holding that such activities dc not cons-ituté
"doing business" (see Del Neorte Company v. Wilkinsconm, 28 Fed.
(2d)876, Rose v. Nunnally Investment..Company, 22 Jed. (23d) 102!,
we helc in the appeal of Uailon Oil Associates (decided by this
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Board on October 10, 1932) that a corporation was "doing tusgi-
ness" within the meaning of the definition of that term con-
tained in the Act, although it engaged in no other activities
than the holding of stock in another corporation and receiving
and distributing dividends thereon to its stockholders. This
decision was relied upon in holding, in the appeals of Killefer
Manufacturing Company and Merryman Estate Company (decided by
this Board on October 10, 1922}, &hat corporations engaging 1in
activities similar to those engaged in by appellant were "doing
business" as that term is defined in the Act. These decisions,
we think, are controliing in the instant appeal, and necessitate
our holding taat tne appeilant is to be considered under the
terms of the Banx and Corporation Franchise Taxz Act as a busi-
ness corporation "doing kusiness" in this state, and, conse-
quently, 1is required to pay a tax for the privilege of "doing
business” during the year 1931, measured by its net income for
the next preceding year.

ORDER

Pursuant to the views expressed in the opinion of the
Board ¢n file in this proceeding, and good cause appearing
therefoz,

:T Is HEREBY ORDERED, ADJUDGED AND DECREED, that the
acticn oi the Franchise Tax Commissioner in overruling the
protest of J. Brandenstein Investment Company, a corporation,
against a proposed assessment of an additional tax in the
amount of $114.71, based upon the return of said corporation
for the period ended December 31, 1930, be and the same is
hereby modified. Said action is reversed insofar as the Com-
missioner diszllowed as a deduction the sum of $241.26 repre-
senting a refund of local taxzes received during the year 1930.
In al: ¢ther respects, said action is sustained. The correct
amount ©oZ tax to be assessed to the J. Brandenstein Investment
Co. is hereby determined as the amount produced by means of a
computaticn which will include the allowance as a deduction of
the abcve amount in the calculation thereof. The Commissioner
is hereby directed to proceed in conformity with this order and
to send the said J. Brandenstein Investment Co. a notice of
assessments revised in accordance therewith.

Done at Sacramento, California, this 2nd day of
February, 1933, by the State Board of Equalization.

R. E. Collins, Chairman
Fred E. Stewart, Member

Jno C. Corbett, Member
H. G. Cattell, Member

Attest: Dixzwell L, Pierce, Secretary
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