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BEFORE THE STATE BOaRD OF EQUALIZATION

OF THE STATE OF CaLIFORNIA

In the Matter of the Appeal of

J
)
4.B. MILLER )

Appearances:
For Appellant: George B. Hellyer, Attorney atLaw.

For Résponcent: W. M. Walsh, Assistant Franchise Tax Com-
missioner; Harrison Harkins, Associate
Ta:: Counsel.

OPINIOQON

This appeal is wmade pursuant to Section 19 of the Personal
Income Tax act (Chapter 329, Statutes of 1935, as amended )
from the action of the Franchlse Tax CommlsSLOner in overruling
the protest of a. B. Miller to a proposed assessment of addi-
giém?bgf in the arwount of $1,007.59 for the year ended December

The Appellant, during the four years from 1932 to 1935
was the president and chief e:siecitive officer of the B. B. Coi-
pany, & corporaticn encaged in the cattle business. It appears
that by reason of the company's lack of cash nc compensation
was pald to Appellant during 1932 and 1933, although it recog-
nized tha:t it was indebted to him in &an amount equal to the
reaonsable value of his services, and that §5,000.00 was paid
to him in 1934 anc $30,000,00 in 1935. Of the latzer amount
$25,000.00 was paid pursuant to the following resolutZon of the
Board of Directors adoptcd December 28, 1935:

"Whereas, A. B. Miller has devoted a large
pazt of his time to the affairs of this com-
pany since 1t was reorganized September 1,
1932, and has received only salaries of

$5, 000.00 in ~934 and £€5,000,00 in 1935,

*IT IS HEREBY RESOLVED, that additicnal com-
pensation be allowed to him fcr <he services
during the past four years in an amount
justified ky the net profits cf the company
as soon as they can be determined, buz not
tc e:xceed $25,000,00,"

The proposec assessment, insofar as it 1is contested by the
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ILppellant, resulted from the action of the Commissioner in :in-
cluding in Appellant's cgrcss 1lncome Zor 1935 the entire amcuat
paid to him by the B. B. Compary during taat year. Althouga
The Appellant computes his net income on the kasis of cash re-
ceipts anc dispursements, he contends that $21,250,00 of =he
amount paid him Zr 1935 was in satisfaction ¢f the compzny's
obligatior to him on account of services rencered in prior years,
and was, therefore, eiempt from the ta: under Article 36 of the
Reculations Relating to the Personal Income Ta: Act of 19335,
which provides that inacome accrued prior to Janvary -, 1935, is
nct tazanle, even though received after that date by a tarpaver
reporting on the cash receipts and disbursements basis.

I- appears, accordingly, that the prcpriety of the Commis-
sioner’'s action cepernds upoa whether ary porticn of the amount
paid Appel_ant in 1935 accruec in pricr years. The Comnissioner
bases hi1s action in cenying the erlistence of any accrued income
cr. January -, 1935, on the ground that at that time Appellant
had no apsolute right to recelve any amount from the company,
but that any further payment on acccunt of services rendered
by him curing the three prececing years was dependent upon the
profits of the compary and the ciscretion of its 20ard of Direc-
ters. No evidence has been submitted, however, which substan-
tiates this contention of the Commissioner, kit on the contrary
t affirmatively appears that on January 1, 1935, the ccmpany
was unconditiorally liable to Avpellant in the amount of the
reasonable value oI the services rendered by him during the
preceding three years, less the $5,000,00 payment made tc him
in 1934. “n view of this circumstance the situaticn of the
Appellant 1is essentzally different from that preserted in United
States v. Safety Car Lighting and Fezting Co., 297 U. S. 88,
anc Wil iam P. Jauchy, B. 7. A. i cited by the Ccmmissicner
The rere fact that the ezact amount due Appellant was undeter-
mned did not preclude 1ts accrual, since the basis for comput-
ing it was fired. Continental Tie & Lumkex Cc. v. United States,
286 U. &. 290; Eelvering v. Gulf M. & N. R. Co., /Ll F.{2d} 953.

The ¥21, 25C.00 claimed by Appellant as representing accrued
inccme on January, ., 1335, was computec oy him by taking threce-
fourtas of the total amount ($35,000.00) paid him for the fouxr
vear oeriod frem 1932 through 1935 and subtrzcting therefrom the
$5,000,00 pa:d in 1%34. Inasmuch as thke Commissioner does not
contend that this sum is in eicess of tae reasonable value of
the services rendered by Appellant prior to Jaswary -, 1935,
this pocint need not be considered.

CRDER
Pursuant to the views expressed in the cpinicn of the

Board on file in zails proceeding, and gocd cause appearing
therefor,

IT IS HZREBY ORDERED, ADJUCGED AND DECREED that the action
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of Chas. J. McColgan, Franchise Tax Commissioner, in overruling
the protest of A. B. Miller to a proposed assessment of addi-
tional tax in the amount of §1,007.59 for the year ended Decem-
ber 31, 1935, be and the same 1s hereby modified as follows:
Said Commissioner is hereby directed to exclude from the gross
income of Appellant $21,250.00 of the total amount received by
him during said year as compensation for services rendered by
him to the B. B. Company. n all other respects, the action” of
sald Commissioner is hereby affirmed.

Done at Sacramento, California, this 3rd day of September
1942, by the State Board of Equalization,

R. E. Collins, Chairman
Wm. G. Bonelli, Member
George R, Reilly, Member

ATTEST: Dixzwell L., Pierce, Secretary
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