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BEFORE TdE STATE BCERRD OF EQUALIZATICH
OF THE STATE OF CALIFORNIA

In the Matter of the Appeal ef;

AMERICAN INSURANCE AGENCY, ;
a corocraticn

Appearances:
For Appellanz: Alfred B. Weiler, Attorney, (by brief)

For Respondenz: Chas. J. McColgan, Franchise Tex Commissloner,
(by bkriel)

OPINIQN

This appeal 1is made pursuanz tc Section 25 of the 3zak and
Corporation Franchise Tax Act (Chapter 13,Statutesofl1929,as
amendec) from the action of the Franchise Tax Commissioner upon
the protest of American Insurance Agency to his proposed asseis—
ment of additional tax in the amount of $87483 for thetaxable
years ending December 31, 1937, and December 31, 1938, based upon
the income of the company for the one year ended December 31, 1937.
Upon consideration of the pro:test the Commissicner redetermined
the addtional tax to be $350.39.

Appellant 15 a wWashin gon ccrporaticon and qualified zo do
business :in California cn March l%, 1936. The income year of 1937
1s the basis upon whick the Commissioner has Eroposed to compute
the taz for the second taxzable year, and for the trird taxable
year pursuant tc¢ Section 13 of the Bank and Ccrporatzicrn Franchise
Tar Act as amended by the Statutes of 1935, page 267, and 2y the
Statutes of 1937, pace 2331.

During 1937 Appellant received a gross income of §9 SR5.83
fromw fees earnec in its financing operations within the State ¢f
California. On its zeturn, from that sum it deducted expenses
amounting to ¥7,987.16, showing a net income frem California
sources of §1,598,57. 1Included in the deductions was an item of
interest amounting to $4,954,16, Although this interest was paid
by Appellant in Califcrania, its deducticn was disallowed by the
Commissionerfor botn the 2937 and _938 taxable yvears because
Appellant had reteived in excess of the amount thereoZ, income
from i1nterest anc dividends which were not includec i the measure
of the ta:. Relying upon Section 8(b) of the Bank and Corporation
Franchise Tax Act as amended by the Statutes of 1937, vage 2326,
theCommissioner urges that only interest deductible was that paid
n excess Of irterest ard dividends received and not included with-

1n the reasure of the ta:x. The 1937 amendments effecting changes
in the computaticn cf taxes imposed by the Bank and Corporation
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Franchise Tax Act were ina?plicable for taxable years commencing
prior to January 1, 1938, (Statutes of 1937, page 2349} ). The
amendment to Section 8{b} effected a change in the computation
of tazes, and accordingly, did not apply with reference to the
tazable year of 1937.

Prior to the 1937 amendment, Section 8 (Statutes of 1935,
page 962) read, 1in part as follows:

"In computing 'net income' the following deductions shall be
allowed: . . .

"{b) All interest paid or accrued during the income Year on
indebtedness of the tazpayer."

Ne reason has; Dbeen advanced why the interest Was not deduct-
ible for the tazable year 1937 under the above Provision. We are
of the opinion that such interest deductions should have heen'
allowed in computing the net income for the tazable Year 1937.

section 8 as amended in 1937 read, in part,

"In computing 'net income' the following deductions shall be
allowed:

"{b) All interest paid or accrued during the income Year on

indebtedness of the taxpayer to the extent in excess of income

of the taxpayer from interest and dividends, (other than

dividends deductible under the provisions of subdivision (h)

of this section and other than dividends from corporations,

fifty per cent or more of the outstanding stock of which is

owned by the taxpayer) which 1is not included in the measure

of the tax imposed by this act."

It is not denied that Appellant received interest and dividend
income, which were not included in the measure of tax, in eixcess
of interest paid. Appellant contends that under a proper inter-
pretation of this Section the deduction of this interest ezpense
1s not prohibited and that if it were prohibited, the provision

wouldbe unconstitutional for the reason that it would tax extra-

territorial income and would result in double taxation and would
discriminate without logical reason against foreign corporations
having income outside of the State of California. The language

of Section 8(b) is clear and in our opinion it does not permit

the deduction of the interest item of 4,954.16 in computing the
tax for the taxable year-1938. 1t is Respondent's position that
under the leth Amendment, Congress may tax the gross'income of
cor%orations and whether or not deductions may be taken are matters
Of legislative grace. New Colonial Ice Co. v. Helvering, 292 U.S.
435. He also contends That Article XLLL, Section 11 of the State
Constitution 1s at least as broad as the 16th Amendment to the
Federal Constitution. That section provides, in part,

"Income taxes may be assessed to and collected from...
corporations , ,,doing business in this State..in such
cases and amounts, and in such manner, as shall be
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prescriped by law,t

Respondent a.so contends that tﬁgre 1s 20 urfair discrimina-
tion against foreign corporatlonoi the limitation on the
deduction for interest paic¢ is only on those gerporations which
recelved income from interest and d1v1dends not included withkin
he measure ¢f the tax, that such corporations are in an advanta-
ge%%s oosition and are in a- spe01al class and may be taxed ciffer-
ently.

1T Is unnecessary to consider whether Section 8(b) as amended
in 1937 is JﬂCOdstltutlonal This Board has stated on several
occasions that the guestion of constizutionality is one of sucah
cravity that decisions on it should be _eft to the courts.

Vortox Marufacturing Companv, Board of Faualization
August 4, 1930

Universal Pictures Corp., 3carc c¢f FEgualization
August 4, 1930

Unicn 0il Co. of California, 3card of Egualization
January 19, 1921

Jouglas Aircraft Co. Inc.f Board of Egualization
November '

Petroleum Rectifying Co. of California, Board of Equalization
-- April 20, 1932

Califorria MNational 3ank of Sacramento, Board of Egualization
April 20, 1932

ORDER

Pursuant to the wviews expressed in the ovinion of the Board
on file in these proceedlngS, ard good cause appearing therefor,

IT IS HERZBY ORD=ZRED, ADJUDGZD, AND DECREED that the action

of Chas. dJ., McColgan, Franchlse Tax Commissiorer, upon the protest
of American Irsurance Agency in “edetermlnlng the additiona ta"

to be $350,39 for the zaxable years enced December 3. 19
December 31, 1938, oursuant to Chapfer 173 Statutes of 19 5%’
amended, oe and the same is hereby modified as follows:
Commissioner is hereby direczed to allow tae irterest ceduc%loq of
#4,954.16 in computing the tax for the taxable vear 1937, “n al
cther respects the action of saic Commrissiorer 1s nereby qfflrmeé

Done at Los Argeles, Califorria, this 18th day of June, 1943
by the State Board of Hqualization, ’

R, BE. Collins, Chairman
Geo. R. Reilly, Member
J. H. wuinp, Member

Wn., G. Boneill Member

ATTEST: Dizwell L. Pierce, Secretary
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