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DEFOKE THE STATE BCOLRL OF B UALITADION

OF THE STATE OF CALIFORNIA

In the latter of the Appeal of

— e et

EDISON CALIFORNIA STCORES, INC.
Appenrances:
For Appcllont: cewenthal & Eilas, Attorneys ct Loaw

For Hespondent: Burl D. Lack, Chief Counscl; lark
Scholtz, Associate Tax Counscl

ORPLINLIGQ

1=
1=

This appeal is mode pursuant to Scetion 27 of the Bank and
Corporation Franchise Tax Act (Chapter 13, Statutes of 1929, s
arienGed) fron the cction of the Franchise Tax Cormissioner {now
succecded by the Franchise Tox Boaru) in denying the claim of
Bdison Californin Stores, Inc., for a refund of tax in the amount
of $9,034.22, plus interest, for the income year 1941,

Arpellant filed a franchise tax rcturn for thet yesr on or
before March 15, 1942, ruyln& & tax therewith in the arount of
%12,596,47. On Varch 15, 1946, the rrwhcﬁlsc Tax Conmis 810ner,
pursuant to Section 25(&5 of thg Bapk and Corporation Franchise
Tax &ct, issued 2 notlice of proposed acditional tax for thu
incorme year 1941 in the amount of $18,258.35, the detauils of
which were as follows:

"“stlr”ted incorne $771,370.50
L% 30,854.32
Previously assessed 12,596.47
Adcéitional tex 18,258,35n

Th ussossnent was 1ot prOus sted within the 60-Cay period allowed
Do 7 Section 25(b) end on June 7, 1946, the Com-
nis 31haor sent f u} lluﬂt a finel notice of ndditiOﬂal tax and &
denanc for payment in accordonce with Section 25(“). On
Auguot 12, 1916 inul¢ﬁﬁt paid the amount of $23,096.81 to the
Conriis 51oner, th't figurce including the 18,258, Bb assessed plus
Wu,8)8_u6 as interest up to August 15, 1946, 1In uullng the pay-
nment Appellant stoted in o letter of tTERSulttul that it was
doing so irvnltntari¢v. it also stated in thnt conrwnication
thet en additional tex of only §6,927.29 was <due from it under the
Commissivrur'o r1location formulﬂ, but that it did not acquicsce
in the application of that formula and 2id not waive any rlght it
might have 1o assert a refund cleim as-tc all or any nortion of
the emount paild, On September 3, 1946, the Cenmissioner notified
appellant of additional penaltics and interest in the sus of
$47.79, this .Mount being paid on Suptember 10, 1946, On
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Appecl_of Edlison CCilfifmrmia Stores, Tiic.

Novembber 29, 1946, Appellant gbdlled to the Commissioner its
claim for refund of the entire additional tax, interest.and
penalties paid in the amount of $23,144,60. Thereafter, on
June 15, 1948, after several conferences on the subject between
thi? 'parties, Appellant was grasted a credit in the amount of
$124,110 38, leaving the balance of $9,03.22 here in question.

Appellant does not now contend that it was not originally
liable for a tax in the amount finally determined to be due.
According to the undisputed statement of the Franchise Tax Board,
Appellamt agrees that it was, 1ts liability 1n this regard appar-
ently having been settled by _Edissop Califorgia Stores, Xug. V.
KeCollgan, 30 Cal. 2d 472. It"doss mahbiedin, Fews¥er, that the
additionail taxwas invalidated because of the Comgissimrer's
failure to set forth the details of the.proposed assessment in his
notice of Karch 15, 1946, pursuant to Section 25(a) of the Sank
and Corporation Franchise Tax Act which then read as follows:

"Sec.. 25. (a) As soon as practicable after the
return is filed, the comdisssimmer shall examine
it md shall deseemime the correct amount of tax.
If the comhissionmr determines that the tax dis-
closed. by the original returm is less than the
tax disclosed by his examination he shall mmil
notice or hoddi€e$ to the taxpayer &t its poOSL-
office adshress (which EISt appear on its return)
of the additional tax proposed to Se assessed
apgdiinst 1it. &_@hm;ﬁ:i%@ Fhall set forth the
éa’e:(%taaiiig of the arencsed availddial CsovsShuieft
Tid O GUUMULAAg SHid took b : Mpbrscortgddeded) )
SEaitkk. E9Ur5,, Clkp. 955,510, 1824,

Even though we gssume that the notice given did not confilply
with Section 25{a)) in the respect nmiicned,, it Iis 6UT opifion
that under the circumstances we would not be justified in up-
holding the Zppellamtts position. 4 coriglete EosWET to, that
position, so far as the present proceedinmy 1s concerned, 1s to be

found in the principle enunciated.jglgza%Li%c ME—tpresst. v
vcGolgam, 67 €5l. ABp, 2d 93, 24 96, Zn the folTowing language:

"Furtherrore, since a sult te refund taxes is in the
nature of ar ction in assumpsit, the taxpayer moj
recover only if it be shown that more taxes have been
exacted than in equity and good conscience should
have been paid.”

g

Appellant seeks to avoid the effect_ of this authority, by
contending that the Court was there Tealiing with and tulking
about the fair arlbimt of taxes wiidch should heve been padd on the
basis of the principle of consolidietion and ellommiidmsl (Appellant$
Additiomnl Femopalfom, page 2) and that its longuage was 1ntended
t6 be npgliccble only to that question. L& support of this view
it refers to the €Cmutt’'s subsenuent comnents &% page 104 98
follovss:
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". . . Howewver, 1%t dot$s not follow thnt plaintiff is
etitled t0:a refund of zny texes, for ds heretofore
pointed out, a tuxpdyver myl recores o rafumd only if
it be siowp that he hzs paid OBE taxes TIDA in €qUitYy
and good comecisnme he sﬁouhjkwv& boen required to
pay; and in the present case plointiff has failed to
show thet the fornula ‘Ppli :d resulted in the nuyment
of more tuxes than in cquity and good conscience 1t
should ‘iva”uaiw, oy that undsry the formuls apnnlied

it had paid a tax mensured by worc than the amount

of net income reagonably and rairly attributable to

¢ fous:Hess A%‘Ln this stutec. (emphasis added

e o e Itwmm&ﬂsﬁaaiﬂﬂmﬂ@for%*th%t the formile. srd
by Kp Comdissiioney was much E®G folwerible to nlain=
tiff than tho sitp| tion werwates, sné that ewdn
though 2llewzlces Bhould heive beea made for out-of-
strtte labor performed umizr contract, the atmunt of
tazes callled for by the corrissioncr*s formnla was
not rre thumn pladhtifif in equity and good conscience
shtmild have been rBgGieec to pdy."

That the Court déid not intend the principle to possess such
 limited spher“ of operation 1s clsarly Cﬂnupstr<tcc, however, by
the decisicns cited ag authority for it. Those dccisions (Stone v.
White, 301 U.8. 532; and Lewis v. Revnolds, 284 U,S. 281) did not
involve any such ques tluh a8 consclidation and sllceeation of in-
come and disclose no intent to restrict the principle to any par-

ticular questicn or questions, The conment ot vage 104 ¢f the
Pceific Fruit Zxpressg opinion is nothing moro then o rbltﬁrztlon
of the principlc und ite applicaticn to the specirfi itu Tlon

there ot hand.

The Pacific Fruit ixoress, Stone and T*w1~ cuases are con-
sidered in Uort: :gi airveralt, Inc., ve Sol ifornia Buployuent
Stubilizotion Corviission, 32 Cal. 2d ST loush 1t wus there
held tiwmt the blqdu stutenlent first Gbove guoted of the Iacific
Fruit Zxpress cose did net justily the deninl of a recovery of the

ancunt of ngsessment made after the statute of linitations had
barred it, the ressoning of thet case does not, in our opinion,
compel a Siulldi result as r=°poots an assessment levied within
the prescribed statutory pericd but defective in a certain tech-
nical respect, in the absence, at lesst, of a showing that the
taxpayer was risled by the defect. Ssze alsc, in this counection,
Steele v. San Luls Obispo County, 152 Cal. 785, also cited in the

Horthrop cuse.

It may not be amiss to point out at ti
strong support given to the doctrine of exhaustion of adninistra-
tive remedies by the recent decisions of t Califorania Suprenme
Court in People v. West Publishing Co., 35 A.C, 101; Simms v.

hie time that thc
hau
}‘_

County gﬁflos Angeles, - ALC, ; Security-Iirst uqbllel Bank
v. County of Los ingeles, A.C. ', moy well preclude the

questioning of an assessment on proccdural or technical, as dis-
tinguished from substontive, grounds for the first time in a
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refund proceeding. It fay well be comgilmded under these and
sinilar authorities thst such an attack should first be riade
directly upon the asdesssient through a Fpotest against it in
order that the tax agempymeay have an opportunity to correct the
tecimical defect, if any, by reassessing the taz. 10 be Sure, if
such an attack were successful in the prasent case, the Commis-
sioner would be prexdldé®d:fmom levying a second assessment ilnks-
muchas the defective BAne",was levied on the last day of the stat-
utory pegiwi. This Fedult "follom , however, merely frof the fast
that he had delayed his original essessnt until the last pese

s ible momemt. The primsiple of law requiring that such defects be
pointed out by protest would be generally applicalkle and would
extend to the @mdwe usual Situation in which a second assssafent
could be asserted after the taxpayer had called attention to the
defect ir the first onei In this way tha rights of the taxzpayer’
would be safegmnded as respects teshnically defective assessmanss,
while at the same tine the equitable principle sot forth iz the
Pacifiic Fruit Express_case would operate to deny the sllowames of
a refund in'the absemce of an actual overpayremt,

QRDZR

Pursuant to the views. expreissd 1n the opinion of the Board
i file in this procecediny;,and zgwicause appearing therefor,

IT I35 FEREBY OR J?RED, ADJULGEL ANL DBECHEED, pursuant to
Section 27 of the Bank and Corporation fraﬂchloL Tax Act, that
the action of the Franchise Tax Cormissioner (now uCObOOOd by
the Franchise Tex Board) in denving the clain of Idison California
Stores, Inc., for a refund of Yax in the amount of $9,034.22, plus
interest, for the income year 1941 be and the same is hersby
sustained.

Done at Sacramentc, California, thls 18th day of lay, 1950,
by the State Board of Zgqualization.
George ., Heilly, Chairman
J. #He. Quinn, ilember
J. L. Seawell, lember
Wine G. Donelli, lismber

ATTEST: Dixwell L. Flerce, Sceretary
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