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EEFCORE THS STATE BOARD OF ZGUALICATICH

OF THE STATE OF CALIFCRNIA

In the llatter of the Appeal of )

)
SUSIE LVON )

For Appellant: Curtis M. Palmer, aAttorney at Low
Tor Lespondent: Burl D. Inck, Chief Counscl;
Liark Scholtz, Associate Tox
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Thiz appecl is mode pur want to Ssction 18593 of the

Revenue and Taxation Code {formerly Section 19 of the Personal
Income Tax Act) from the acticn of the Franchisge Tax Cormissioner
{now succoeded by the Franchise Tux Board) on thc protests of
Susie Lyon to proposed asscssments of uua¢tlonul personal incone
tox in the crounts of $226.71 ond $7,008,.,22 for the years 1943
end 1944, resvectively; cnd pursuant to Section 19059 of the
Revenuce and Toxation Coae \forsz4y Section 20 of the Personal
Incomz Tax Act) from the action of the Commissioner in denying the
claim of said Susie Lyon for o refund of personal income tax in
the oumount of $64R.27 for the year 1944,

The deficiencies and denicl of refund are bused on the
proposed inclusion by the Cormissioner in Appcllant's income of
onc-half the couhdniuj enrnings of h;r ausband from activitices

in Mexico during lﬂu? and 1944, The issue pre ented is whether
F ey
oY

Appreliont was & resident of Colif nia during the period from
April 1, 1943, to thce eud of 19;4 w“th n the avanlhb of Section
2(&\ of the Personal Income Tax Act, ap it reud in 1943 (now
Sections 17013 to 17015, inclusive, of the Rovenuc and Texation
Code).
rior to Avril 1, *943 Aupcllant #d regided in Los Angeles

with her hushand for anproximately 30 vczrs, I, Lyon being taere
caged during the latiex yort¢on of that period in the rectify-
:mb and wiiolesale lﬂﬂuar btusiness, The war-time cessation of
operations for c;wi¢1\L purpcses by American distilleries in
Cctober, 19472, teuporarliv terninated tae reotif"ing business
and resulted in wholesalers being piaced on an al llocation basis.
His business boing thereby curtailed, Lir. Lyon decided to sell it
and ¢id so eurly io 1943 to Alfred Hort. On April 1, 1943, he
anG Appcllant weat Yo tiexico, whero ne becanc an cgent for several
Lexican CQistilicries with hoadquarters in Mexico City and gstob-
lished o distilline business of his own in Guadalajarc for the
proﬂuct¢on of *'ou11lq. He also nsgotic Lth, slthough unsuccess-
fully, for the establishment of o dniry and a waterworks project
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in that country.,

Appellantand her husbandé rented and lived 1in rooms 1in &
hotel in Gua dala jora from 4pril to December, 1943; from
Janusry to MNovember, 1944, they occupicd o leased residence in
Guadalajara; anrdéuringd ovembe* and December, 1944, they lived
in & hotel in lexico City. They also, throughout this period,
owned and malntalned with a telephone and other utilities a
home in Los imge es which they had acquired in 1930 and had
lived in until their departure for liexico. They had two sons in
the Armed Forces wio intermittently came to Los Angeles, and it
was primarily for their convenience on those occasions that
Appellant and her husband continued to own and maintain the home.

After going to Yexico Kr. Lyon visited Los Angeles periodi-
cally on business for a few days at a %ime, Appellant ac-
companied him on half a dozen of these trips in each of the
vears in question, finding it convenient to do so and because it
wave her an opportunity to See her children when they happened
to be in Los Angeles In one or two instances she remained over
in Los Angeles whenherhusband returned to lexico, rejoining him
on his next trip to Los A.geles, In 1943 Appcllant spent approx-
imately 30 days and in 1944 about 60 ¢ays in Los ungeles 0il
these visits.

ned a bank

3, but «

While in Mexico Appellant and hior husband &

cﬁ(cAlpg account and a cafe ﬁcposwt box in Los Angel
he same time had banking facilities in Iuxico, By a

s a nalling address Tor npersonal cor:esponcence the address of

the home in Log aAngeles. '

In the courssc of a Los angeles visit in the Summer of 1943,
lr. Lyon arranged for the sale of his entire llexicen distilling
production to Alfred Hart. In 1%44, he attempted to augnent
his tequilla business by seguiring a Kahlua (coffee ligueur)
plant in Mexico, but was outbid. The tequiila market was in a
rapid cdeclince Dout that time and his delry and waterworks pro-
jects proved incepable of fruition. As & conscguence, near thc
cnd of 194L kr Lyon used some of his capital to purcicse 10% of
the stock of The ilfred Hart Listilleries, Inc., as an investment.

Farly in 1945 Lppellant znd her husbend returned to Los
angeles, Pr. Lyon entering the smploy of The Alfred Hart
Distillerics, Inc. 1In 1947, he sold his stock in thalt company
and purchasa2d its wholesals business in Fhoenix, Arizona, he and
Appsllant then becoring residents of that city.

x’}(l

In her California income tax return for 1943, Aﬂrxmmunt
admitted California residence through llarch, but claimed non-
residence for the Balance of the year, np filed g ‘resident
return for 1944, but she did not include in that return one-half
of the commurity eernings of her husband from his Mexican
activities. .Arpeldlant luter *ll“ 4 an amended 1944 return in
which she ﬁ@clurrd that She was a resident of liexico in that year.
California income tsx has been i her reported by Ir. Lyon nor

3

csnessed agupinst hiw by the Comm jsgsioner on the basis of
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California residence from April 1, 1943, through 19L4.
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tlese, te cequirs the kehlun placst and to
the dairy and waterworks project clearly indicate a
conduct far mcore consistent with the noticn of con-
inued resldence in llexico than & presence there merely for a
griporary or transitory purpose,
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Although undér Section 2(k) of the Act there was 2 primo
facie presumption uf Cﬁllfurnld residence in the continucd owner-
ship and mninterance of the Gwe :1ling in Los Arngelesz, it is our
vicw thst Appellant ovorcame the presusption thn the ovidence
abeve mentioned and the additions) evidences that she and lMr. Lyon
kept the property principally for the convenicnce of thelr sons,
Thoy were peocple of considercble means and well able to indulge

neir children to that cztent.

sufe deposit

Tte band had gone to
Lexico are not sufficien t um tl“ th s;olss on thoe side of
California ruesidence. Thero is no uv¢uence ze to the size of the
account or the vualuce of the countents of the box. As Appellant

The waintenance ol the chcc:xng acoounﬁ
box in Los &

polntes out, any citizen of the United ut:EdS moving to o foreign
country mlgnt woll decide to retain the fucilities hers,
Purthernore, theliy retention by App end her husband pro-
vidog them ¢ ready source of funds eir personal and
business necds while on their trips o L ahgeles,

The ress ol the cddéress of the

tenticn ns o railing wdcéy
S alifeles is also withouz substantial signiflcunc in
view of peillant's uncentradicted explanation thet she and her
hiveband ¢ not expect to receive any mail ot that place except

personcl letters which ¢id not have to be answered inrediut:ly.

Her husband's business correspondencs reguiring a proupt respons
was recelved in liexico. -
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In the light of the foregoing conaiderations we must conclude
that the Commissioner vias not wiprornted in regoayding the An~
pellant as a resident after Ltrch 1643, and throush 19L44. She
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Ahre<1"0f Susie Lvon

acquired residence in Hexico up n hLer arrlvnl taerc in April
1943, =nd since iker visits to Lcs Angeles thereafter in thut year

and 1944 we ere for purely tempSTiIyand transitory purposes shc dia
not Qullng thnt perisd reestnblish residence in this State, It
" may alsc bc observed that the Franchise Tox Commissioner has
- nelither chalienged the statements of nonresicence in the returns

filed by Mr. Lyon for 1943 and 1944, wlthough the residence of
{see Article
2(k)~4, Cclifornin Perscnal Income Tax Regulaticns, 1943, rfor
anzlogous rule regrnrdling dcmicile), nor nointed to an" facts
tcnalpg to show gifferc nt. pluces of r resiZence for nppmllﬂﬂt end
ic

s
)
Lo

fer husband curing the pé r *d in ouestlon.

"lw it

ORLER
Pursuant tc the vicws wXuruquQ in the opinion of the Boaré
cn file in this proce eging, cnG gooa cause apreor 1n5 thercfcr,

IT IS IERTBY ORDEREL, ADJUDGED AMND DECHEED, pursuant to
Seetion 18595 of the nLVbnwb cnd Taxation Cods, th“t the action.
ci the Franchise Tux Ccommissioner (now succeeded by the
Franchise Tax Buzrd), on the protests of Susie Lycn to proposeé
‘&ssessuents of auditi cnal personal income tax in the amounts
of {226.71 =nc §7,008.22 for the years 1943 and ¢9Lh, respec-
tively, be znd tue same 1s hereby reversed; and, it is hereby
further ordered, pursuant tc Section 15060 of the Revenue ané
Taxaticn Ccdle, thet the zction of the Commaissioner in ;bnylng
the claim of said Susie Lyon for o refund of Térsenal incone
tax in the amount of ;642,27 for the yeer 1944 be and the same
is hercby reverseé. Thae Wrapc iise Tex Beard is hereby ordered
te credit sald amount of 3642.27 on ony taxes due from saic
‘Susie Lyon under the IFers Wﬁ& Incerie Tex Low aad to chuDu the
balance of sciac cmount to her,. .

Done at S“crunenuo, Californiz this 17th Jay of Iny 1950
by the State Boarcé of Equallzatlon

o . Gecrge R. Reilly, Chzirman
: J. H. Cuinn, lcnber

o« L. ueanil,-Hembcr

Vim. G. Bonelli, lenber

ATTEST: Dixwell L. Pierce, Secretary
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