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0 _PIN I ON
This eppeal is mede pursuant to Section 185930f the
Eevenue and Taxction Code from the netion of the Franchise Tax
Commissioner(now succeeded by the Frenchise Tnx Boerd) On
tha protests of John C. MNartin to Eﬁroposed assessnents of
additicnal personal income tex in the amounts of $113.72 and
$113.71 for the years 1941 and 1942, respectively.

Lppellant, a resicentofSnliem, Illinois, und Fresident
of the Salem Wetionzl Bank, has For nany vecrs nmede periodic
visits to California. Aftcr lecrring inl935 in the course
of one of these visits of the nroposed expansion of a Long
Beach cemetery owned by Pucific EBuiléers, Inc., Appcllent on
oy 8 of that year purchased 11.96 acres of land adjoining
the property owned by that company. On Meay 17, 1935, hLe
entered into gn agreement with Pacific Builders, 1Inc.,
wherchy he agrecd to sell und that compeny sgreed to buy this
acrenge. The agreement provided that the buyer was toplat
end improve the property, maintuin it as a cemetery, pay
511 tores levied thercon and protect Appellant against all
liens, cluims or damages in respect to its operation as a
cemetery. The buyer was to sell the property as cemetery
lots in the course of its business and was to receive title
to the lots at the end of the quarterly period in which sales
werc rn de , At the close of the guarter Appellant was to
receive as consideration for the lots deeded by him to
Pacific Builders, Inc., one-half cf the amount charged by
that compuny to its nurchasers for the lots. Pacific
Builders wes not to purchase property within fifteen miles of
its cemetoery for sale as cemetery lots until the aercags
purchesed froir appellant woe exhausted, at which time Ap-
pellant was to deed to it anyinterest still retsired by him.
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While the agreement specified the mininmum and meximum prices
to be charged by the coupany for the lots, Appellant did not
'otherwise retain any control over its ssles of the lots. He
was entitled, however, to examine its books and accounts to
ascertain the amounts due him by virtue of the sales. On
larch 14, 1941, Appellant purchased an additional twenty-two
acres of land adjoining the property owned by Pacific Builders,
Inc., andon Iarch 21 he entered into an agreement to sell
this acreage to that cowmpeny, The provisions of the 1941
agreenment were substantially the same as those of the one
nade in 1935, the new agreement also being made applicable
to the original 11,96 acres nnd providing that it superseded
that agrcement,

In his returns for the vearsl94l and 1942, Appellant
proceeded on the theory that the two parcels of property were
capital assets and he reported the profits received by him
pursuant to thoss uerscrerts as capital gain. The Com-
missioner gdetormincd,however,thatthe propertics came
within the exernption of Section 9.4 (b) of the Personal incone
Tax Act (now Section 17711 orf tho Revenue and Taxation Coée),
which axcludes from the term "ecapital asscts™ &ll property
“held by the taxpayer primarily for sale-to customers in the
ordinary course of his trade or business," and, accordingly,
treated ths Profits received under the agreements as ordinary
incoms . It 1S this determination of thr: Commiesioner which
is the subject of the present controversy, his disallowance
of Corsdin deductions 1n the amount of $669.23 for the year
1941 not being contested hercin,

It is the contention of the Commissioner that the agree-
ments created elther an sgeney rclationship or a joint
vonture between Appellant and. Pacific Builders, Inc., and
that the sales of portions of Appsilant's property to
cemetery lot purchasers by Pacific Eullders, Inc., 1in the
course of 1its business are imputable to Appellant. We are of
tac ond .micn, hmupye r, thet the fucts before us do not estab-
lish the existences of either an agency or a joint venturc.
The agrecments, in our opinion, constitute merely the grant-
ing by appellant to Pacific Builders, Inc., of an option to
nurchase the property. We fipnd& no ianguage of agency or
joint venturs therein ané the facts that Pacific Builders,
Inc., not Appellant, wasauthorizedto maintain asnd operate a
cemetery and that Appellant was freed from all risks incident
to such sctivity constitute strong evidence that the parties
intended neither of such relationships.

It follows, then, that Appellant correctly reported-the
profits from the sales of lots to Pacific Builders, Inc., as
a capital gain, unless his activities on his own behalf
pluced him in the business of selling realty. The activity
of" the Avpellant, howcver, in eatering into the two contracts
with Pacific Builders, Inc., ané then merely conveying title
ané reeeiving payment for Tots pursuant to those agreecments
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is not sufficient to constitute a business, and the property
in question was not accordingly held bv_irnellant primarily
for sale to customers in the ordinary course of his trade or
business. Fahs v. Crawford, 161 Fed. 2 315, DBoomhower v.
United States, 74 Fed. Supp. 997. ALccordingly, the position
of the anpellant thot the income 1n question should be
regerded as 2 capital gain ratherthan as ordinary income
must be sustained.

CGRLER

Fursuant to the views expressed in the opinion of the
Board or? file in this proceeding, =znd good couse appearing
therefor

IT IS HEREBY OKLERED,ADJUDGED AND DECREED, pursuant to
Section 18595 of the Revenucard Taxation Code, thut the
action of the Franchise Tax Commissioner (now succeeded by
the Franchise Tax Board) on the protests of John C. lartin
to proposed assessments of additioncl personal income tax
in the amounts of $113.72 and $113.71 for the years 1941
and 1942, respectively, be and the same is hereby modified as
follows: the zetion of the Commissioner 1n treating the
profits from the sale of property pursuant to the agreements
of tay 8, 1935, and Narch 21, 1941, with Pacific Builders,
Inc., as ordirary income end increasing Appsllant's income
for 1941 and1942 in the mounts of $6,588.90 end $6,154.66,
respectively, Dbe and the same is hereby reversed; 1n all
other respects the zetion of the Commissicner is herchy
sustained,

Done at Sacramento, California,this 10th day of
August, 1950,

, Chazirman
J. H. Zuinn , lembar
J. L. Seawell , lMember
Wiz, G. Borglli | lcmber

ATTEST:  Dixwell L. Picree, Sceretary



	In the Matter of the Appeal of JOHN C. MARTIN 
	Appearances: 
	OPINION 
	ORDER 




