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BEFORE THE STATE BOARD CF EQUALIZATION

OF THE STATEiQs CALIFODNIA

In the Matter of the Appeal of

. AILEEN DOWSETT WHITE AND OSBORNE
WAITE, EXECUTORS OF THE WILL OF
F. LLEVELLYN DOWSETT, DECEASEI
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Appearances;

For Appellants: Allen-M., Singer : ‘
- ~ Attorngy at La

Fox. Respondent: Israel Rogers
t , Associlate Tax Counsel

QPINION.
This appeal 1s made pursuant to section 18594 of -

‘the Revenue and Taxation Code from the action of the Frauchise
Tax Board on the protests of Alleen Dowsett White and QOsborne
White, executors of the will of F. Llewellyn Dowsett, deceased,
againut proposed assessments of additional personal income tax

in the amounts of $943.88, $1,540.34, $1,553.75 and §1, 866°u!
fox the years 1958, 1939 1960 and 1961 respectively.

_ In 1927 F, Llewellyn Dowsett (hereinafter reLeared
to as "appeliaﬂt")vplaced certain intangible personal property
in an lrrevocable trust. Appellant was then a resident of
Bawali. The original trustees ¥eslgned in 1932, and by oxdex
of a Hawalian court, legal title to all of the trust properiy
was vested in the Cooke Trust.Company, Ltd., and George W,
Sumner, both xesidents of Hawall, as trustees. They served in
{his canac ty untll the trust term&nated upon tha death of
up?aleﬁﬁ in 1962. The pnys;cal evidences of the trust
erUVrcj vere at all times lo the trustees' possession in
Haw .&.-Lo o
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The Dowsett trust, fof Lowing the 193 2 court orderx,
provided that the net income thereof was to be paid to appel-
lant during his 1ife, The remaindexr of the trust estate was
to be held for the benefit of appellant's childrenox his helrs
at law, We retained a testamentary power to appoint the
remalnder among his children , but lt was not exercised sines
appellant never married and had no children,

The trust also granted appellant the power during
his lifetime toappoint all ox any portion of the trust corpus
to his wife, issue, or collateral relatives, This power
required the consent of one of the trustees, The trus tees
were granted the powerz to sell the trust property and invest
the proceeds in other securities, but no sale or investment
could be made without appellant ‘swrittenconsent,

During the four years involved in this proceeding,
the trustees actively performed their trust duties and exer-
cised their powers of trust management, The trust annually
received dividend and intexest income averaging more than
$60,000, There were an average Of nine sales , redemptions
or exchanges of securities per year and an equal number of
purchases. Substantial fees were disbursed for legal, tax,
accounting and other services rendered to the trust, The
trustees regularly sent appellant statements showingall
receipts and disbursements and paid to him the net trust income.

Appeliant, who was a Californla resident during the
years on. appeal,paild a net income tax to Hawaii on the income
‘distributed to him from the trust and claimed credits for the
Hawalian tax , pursuant to section 18001 of the Revenue and
Taxation Code , on his California personal income tax weturng, .
The instant assessments arose from the Franchise Tax Board’s, -
disallowance of those credits,

Subject to certain conditions, section 13001 allows
residents a credit against their Californla personal income
tax for net incorwe taxes pald to another state. Tails credlt
‘is allowed only for "taxes pald to. the other state on income
derilved £rom sources within that state, " (Rev, & Tax.Codeg,
§ 18001, subd. (a).) Thus, the credit is appllicable here
only if appelliant's truct income had e scurce in Hewall,
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Respondent’'s primary position Is that the intangible
P°r50na1 property held undexr the Dowsett trust had its situs,
and thus, the income frow the property had its source, in
Callfofnl&, not Hawaiil.

~ The term "sources," as used in section 18001, is
to be intexpreted in I1ight of the cases e: cisting at the time
of its original enactment. {(Miller v. MeColgan, 17 Cal. 24 432
[110 P.2d [19]‘) Based upon - the dacisionEWZQIgtmnv at the time
sectlon 25, subdivision (a), of the Personal Income Tax Act of
1935 (the predecessor of bect$on 180 1) was enacted, we receatly
held that trust Income from intangibles which were in the
possession aund control of LrU°“Les iding in Hawailil, undex
active trusts, was income derived from sources in Pawgii.
(Appeal of Estate of Douglas C. Alexandex, ete., Cal. St., Bd.
of Equal., Jan. &, 1906; Appeal of Kenneth S. aund Margarei S.
Lﬁdgigg) Cal. St. Bd. of Equal.,, Jan. &, 1966; Appeal of .
ifford and Violet P. Spitzer, Cal. St. Bd.. of Rquai., Jan. &,
6; Appeal of Samuel and Dorothy V. Pearson, Cal. St., Bd. of
al., Jan. &, 1966. Sec also, Appeal of C. H., Wilcox,
1. 8t. Bd. of Equal., Nov., 15, 1933,)
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It is xespondent's alte
that the Dowsett trust diffexs mg iy

othex appeals. It contends that the tvust appellant created
was a passive or dry trust and that the issue is therefore
controlled by the California Supreme Court's decision in
Robinson v. McColgan, 17 Cal. zd 423 [110 P.2d 426].
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The term "dry trusit' refexrs %o a txust wherein the
trustee has no actual rcgpo“unbili cies and noe active duties
to perform. (Estate of Shaw, 198 Cal, 352 [246 P. 48]; CGray v,
Union Trust Co., 171 Cal. 637 [154 P, 3061.) The benefiéiéry
is entitled to actual possession and enjoyment of the property, -
and to dispose of LM, or o call upon the trustee to execute
such coanveyance of the legal estate as he dizects. (Ringrose v.
Gleadall, 17 Cal. App. 664 [121 P. 407].) These definitions
closely parallel the trust described in Robinson v, McColoan,
supra, wherein the court stated:.

The stock certificates ... vere simplyv held

A.
z &

by ths Bank of Awmerica in a living trust in
San Francisco for the sole purpose of receiving
the dividends theraon aud Lﬁfhaldiﬂ” the sama
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to plaintiff. This trust had no fixed situs
in California, but could be removed from the
state at any time by the plaintiff, the trustox,
without any previous consent of the trustee .
bank, Thelatter had no duties winder this
trust other than as custodian of these cer-
tificates of stock to send the income from
the trust to the plaintiff ,thetrustor..
Theonly asset of this trustwas the afore-
men t ioned stock , and the trustee bank had no
pouer to sell, invest or reinvest the trust
corpus or property, nor had it any active
duties of trust management.

Describing this as a "naked” trust,the court found
‘that the situs of the stock held by the trustee bank, and thus

the source of the dividends theveon, was at the residence of
the plaintiff, who was both trustor and beneficiary.

Wnile the pover of thetrusteesin the present case
to sell and iavest  the trust property was subject to appeilant's
consent , this was a 1limitation rather thananeliminationof
that power, Appellant retained a veto right but only the
trustees were empowered to sell the trust propexrty or make
reinvestments. Moreovexr, the trustees were required to
determine the amount of the trust's net income and ailocate
amounts received between ecorpus and income, In the performance
of thelr duties they incurred substantial costs £ox the | A
services of lauyers and accountants, It Is true that the trust
corpus was subject to appolntment to certaln iimited classes
of appointees under the powers appellant xetained, but it
cannot be saidthat he oo engitied to actual possession and
enjoyment of the property sincehe did not have the power to
appoint to himself, We conclude that the Dowsett trust cannst
be classified as a dzy or passive trust,

Respondent has alsc suggested that, regardiess of
whether the trust was actilve or passive, appellant's trust
income had a souxce In California and not in Hawail because
of the powers of appointment which he reserved. The proposition
that the incoma had no source in Hawall under these cilrcumstances
£inds no support in the decislonal iaw exlesting at the time of
the enactw2nt of the Personal Incoms Tax Act of 1935,  In

.
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Bullen v. Wisconsin (1916) 240 U. s, 625 [60 L..Ed. 830],

Court found that intangi blcs held in trust were subject to
inherltance tax at the residence of the trus £or, who had reserved
broad powers cvexr the disposition of the trust corpus and incoma,
At the sawme time, however, the Couxi recognized that the
intangibles were tauable by the state in which the trustee and
the physical evidence of the intanglbics were located,

In our opinion, the income derived from the Dowsett
I
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trust had a souxce in Hawall and appellant preperly claimed
cxedlts for the Hawailan taxes pald on that income,

lo

RDER

Pursuant to the viewe expressed in the opinion of the
board on fille in this pwoceeding, and good cause appearing
therefox,

_ IT IS HEREBY ORDERED, ADJUDGEDL AND DECREED, pursuant
to section 18595 of the Revenue and Taxation Code, that the
actlon of the Franchise Tax Board on the p?otests of Alleen
Dowsett Vhite and Osboxme White, executois of the will of
F. Llewellyn Dousett, deceased, against proposed assessuents
of additional personal income tax in the amounts of $943.88,
$1,540,34, $1,553.75 and $1,866.61 for the years 1958, 1959,
1960 and 1961, respectively, be and the same is hereby reversed,

Done et Sacramento  , Californiaj;)this  8th  day
of Februaxry

', 1965, by the State-Bosrd 6f EBquallzation,
S v :

» Chrairman

(; \/th%?K\ 7§;A¢/élz///‘ , Membei

lra, / i } J\/«;,/-/-'//\/ s Member
CSZZ%’L&¢¢/ éLDu« s Membex

Tumbe“

ATTEST
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