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This appeal is made pursuant to section 13594 of
the Revenve and Taxation Code from the action of the Frazncuise
Tax Board on the protest of Gogi Grant Riflkind against a
proposed assessment of additional personal income tax in the
amount of $287.23 for the year 196L.

Appellant 1s a sinzer known professionally as
Gogli Grant. On_August 11, 1959, she.entered into zn exclusive
two-year recording contract with Liberty Records, inc.
(hereafter, "Liberty"). Under the terms of that contract
Liberty was to record appellant in a minimum of three albums
and four single records in each vear of the contrach. Liberty
also agrecd To pay her nonreturnable advence royaliies of
512,500 for each year of the contract, paysble in monthly
installments, and a percentage of any sales in excess of
tnose which would yield the advance rovaliies. The contrect
-further provided: )

During,@he term of this agreement you
[appellant] shall be considered by us to be
one of our leading artists snd as such you
shall be treated accordingly. During the
term hereol, we agree to accord to you and
to ecach of your record releases promotion
and exploitation ecual to that given our other
leadlng vocalists snd their record releases
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Over the two-yecar period of the contract Liberty
cld appellent advence rovaliies totaling :525,000, as agreed,
but it failed to release the minimum nwiber of records
specified in the contirect. 0n June 6, 1961, the contract
was amended ‘in several particulars, and appellant azreed to
release Liberty from all liability for not recording the
minimum number of selections. Liberty agreed to the following:

inaddition to all of “ne moneys which
ve are obligated to pay you pursuant to the
terms of said contract, weshall pay to you,
concurrently with the executionof this
amendment, the sum of ;7 500 .00,

In an information return which Liberty filed with
respondent for 1961, it reported this w7, 500 as royalties
paid to appellent. Jpnellantdid not include the .7,%00 in
her taxable income for that year . The proposed deficiency
assessment here on appeal is based upon appellant' s receipt

of that amount.

Appellant contends that this %7, 500 which she
received from Liberty in 1961 was nontaxable because it
constituted an mount paid to compensate ‘her for demesgzes to
her reputation, She alleges that that payment wesmade by
Liberty in response to her threat to sue to recover danmazes
fox the injury to her reputation which Liberty had caused by
failing to record and promote the agreed number of records,
and by failing to exploit and publicize appellant. as one of
1ts leading artists, ©&he states that because of Liberty's
breach of their contract, and the resultant deni al of
valuable public exnosure which she suffered, she has been
unable to get another full-time recording contract since tne
expiration of hes contract with Liberty.

ATver the issuance of the proposed additionsli
assessment here on appcal Liberty wrote to respondent, staiing
that the 7,500 payment had been made to appellant in 1961 in
settlement of a claim by her that Liberty had damaged her
reputation. In this letter. Liberty said that its bookizeeping
department had been in error when it entered that payment as
a royalty payment.

Respondent argues that the 7,500 payment received
by appellant in 1961 constitufed either damages pald in lieu
of royalties which would have accrued %o appellant if Liberty
had promoted her records as agreed, or damages constiiuiing
en sward for loss of Turther profitvs due to Liberty's failure
to adequately publicize sppellant. Eiith@l‘ of these
characterizations, respondent contends, would result in

treatment of the payment as taxable income.
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. bection 17071 of the devenuve and Taxation Code
QGflnes Sross incoue zenerally *or t;u purDOSCS as Yall
incornie Trom vhatever source derived.'" osection 17138
specifically excludes from that definition "The amount of
any dmnages recelved (vhether by suit or agrecment) on

account of personal iajuries or sick resou* Statutes substan-

t¢ally identical with these are conbained in the United States
Intcinal Hevenue Code and have been construed by the federal
courts,.

The federal courts have held that the tax~)ility
Fal Y . -
of the proco ds of : Lawsuit, or of a sum recelved in

settlement thereof, aencnac upun the nature of the clain and
the actual baaL of recovery. (micnoles . Matnev, 10 T.C.
1099, lJO%% qfi'd 172 F.2a 259, cert, monjed 339 U.S. 9%3
[9% L. 2d. 1359 3 The crucial cuestion is: 1In lieu of wna

were the Qamﬁﬁeg avarded? (\~v“uooa Production Corn. ve.
CQ“WL‘“lOﬂ(i T1L FL 2 110, 113, cert. denied, 323 U.B. 779
(09 L. .ud. d2é}e) It has been held that compensation for
injury to an individual's pers ond 1. rients Ls not taxakle.

d

’3"’\

Glove Corp., 36 T C. 1173, aif'd, 311 F.2d 210, cert. denied,
373 U.S. 910 [10 L. Bd. 2d L1li.) '

Respondent's determination that the amount in

controversy is taxable as ordinary income 15 presunptively
correct, and the burden of proof is on appellant to show that
the Tecﬁipu constituted nontaxsble income. (Csl. Admin. Code,
tit. 18, § 50363 Sager Glove Corn., SUpra.) '

It is not at all clear that the 7,500 payment to
appellant was in fact made in settlement of a claim for demage
to her reputation. The threzt lo sue was not in writing
and the setilement nOgOLAaxLOﬂo were apparently conducted
orally. Mo complaint was ever filed, since settlement wes
reached prior to the comnencement of any action. The release
dated June 6, 19561, sgg’cd by zppellant, does not state the
purpose of the pavwenbo in addition, though it stabted three
yeers later that such treatment was erroneocus, Liberty in
the first instance dlu treat the W,,)OO payment as a royalty
payment to sppellant, poth on its own books and on the 1961
information return filed with respondent.

The JDJRPV to renutation winich has been held to
be compensable without lax; moreover, is injury to cne's
personal TeputdtLOH, C.g., GO one's character and integrity,
rather than to cne's repulation in nis business or professiona

—-£,9-

(U" [LO lI'ﬂﬂ ang 6 Lolﬁlno ]O)B) ll 5 ])1 o “Abl) ’1“1.0 9 B m;f.#

- 1340.) I the recovery represents demeges for loss of profits,
hoxever, it is taxable in the same nanner that the profits
woula have been taxable if th had been realized. {(lager

-
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capacity. (Nathon foer, 7.C. 1 Aomo,, Dkt. Wo. 69090,
February 18 1900, oXi'td per curlan on other grounds, 290
F.2d 293; .’j&o}’l X J“uo‘\.( 5y Tl hcmo03 Dxt. Wo, 4139-62

' February 12, 1904, aii'd, 359 ¥.2d 610

There is no cvidence that appellantis personel
renutation suffered in =ny wey as a re esult of Liverty's
breasch of their recordins contract. 1f there was demace Lo
her reputation; it consisted of injury to her business
rowuiatioqs her ma Ancunbility as _a professlonel singer, ss

eflected in a loss of profits. That her claimed injury vas
at most of a business nature 1is denonstrated hy ner allegatvion
that because of LiDOTu s breach of their contract she has
been unable to get another full-time recording contract.
Since the lost profits would have been taxable as ordinary
income, any payment made in lieu of those profits would also
be taxable. (lathan Amar, supra.)

After o careful review of t'he entire record ve
conclude that the Jlump -swu pufwcmu received by &anp ellant in
1961 from Liberty constituted taoxable income, and we
therefore affirm respondent's proposed assessment,

ORDER

Pursuvant to the views expressed in the opinion ol
the board on file in this proceeding, and good cause appearing
therefor,

IT IS HEREBY ORDERED, JUJQDU LX) QLCLLLJ, pursuant
oy 4t~
to section 18595 of tho Revenue end Taxation Code >, that the
action of the Franchise Tax Board on the protest ol

Gogi Grant Rifkind agarnct a proposed assessment of add
personal income tax in the smount of $287.23 for the yea
be and the same is hereby affirmed.

Done at Sacramento , Celi fornia, this 10thday
of May y 4966, by the State Board of Eqgualization.

Lhalfgan
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