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the Hevenue end Taxetion Code from the a
Tax Board on the protests of Grace Bros,
against prooosad asscssments of additions
the amounts of 3,092,560, L1,hk84%.b1, and
years 1950, 1961, ané 1962, ressectively.

The Tirst question for consideration is whether
anellonv was enticled to deduct depreciation allowences for
certain brewery assets for the years 1960, 1961, and 1932,

Appellant is a domegtic corporation ensaged in the
manufacture end distribution of beer. 1% elso conducts a
farming overatlon. 1T discontinued nanufacture of beer in
1953, but re sn: >d production in fApnril 1958 wvhen new mariets
were acguired for ite product. ¥rrior to 1953, apovellent had
established o nlan of uCD"CCl?b lon for cerlain of its brewery
assets and had deducted amounts of ‘epreclation therefor. Fop
the periocd 1953-1958, it dld 20T dedhct any denreciation
allowences Icr These assets. DTuring thls pericd it had ne
trade inccme Trom its brewvery ooccuL¢on and susteilned operatins
losses from 1ts farming opcfet¢>“° ) "
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that The brewery ascels were

Resnondent mainta
of appellent and were fully

137
Yfused in the trazde or bdu!&?
adopted for the assets prior to 1953. 1T submits that no
deductions for depreciation of These assels are allowable for
the years 1960 thOu)u 1962,

iy 1960 under the plen of desreciation

fopellant contends that during the years 1953 tn*ouva
1958 the b’*WLry assets were nol used in a trade or Pusiness
because 1» vas coroietely out of the btrewery bucsiness Qd Wa.s
holding the assets for sale., TYherelore, it argues, no
depreclation de dhubiOQS were alloweble during those years aad
the assets cennot be considered fully depreciated before 19680

Section 213k0 of the Revenue and Taxation Code

1 ob allowed as a

uction & ressonsble allowance
n, wear zad tear (including
wance for obsolescence) -

H

(1) Of property used in the trade o
business; ...

‘Similar provisions of the United otates internal

Revenue Code have fregucanitly been consirued by Tedersl courts.

, It is settled T a taxpayer must deduct a
deprecigtion allowence for operty used in his trade or
business on nis return for the year waen the Qeorocﬁatjon
occurred and may not deduct it in a later year. (Hzrdwiclk
Realty uoo V. Ccmmwo 101@;, 29 P.2d4 498, cert. dismissed,

279 U.s. 076 [73 L. d. 1010%.) The 1a¢1hrc to meake active
use of business proneriy does not prove the absence of
depreciation. (Indevendent Brick Co., 11 B.T.h, 862.)

]

Property used
property "devoted tTo The
physical use is made of
(Wittﬁxlre Ve COMﬂJvcw

or bcslne;s inciudes a1l
essh Though no actual
ing a given year,
632.) howﬁ lQ*quQS Tor
he character of p;opcrty

»\/
Droperiy Y dlow Cab Co.

e until
ses,
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cppellant consists o; a
during which time the

showing ¢f a period of ;
] R ¢, This is insufficient
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dmmeal of Grace Bros. Brewine Comnany

to support o finding thet the assets
business purposes. l pc¢¢oo of busin
by a sal C assets nal T
of the g ¥
Carter-C

The busin

o -

The factls belore us indicatce That the
avallable for use and devoted to business purpo
scope of the cases we have cited., ALltnough the
a tentative plan to liguidate the business it w
conswitiated., wen new merkets wvere obtain:d fo
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assels. We
purposes duri cne )

allowances for ceprcc‘erloq during those years,
a -

further allowanc taken Q“*ing the year

uied production and active use ©
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appellant's
L the brewery
ravn Trom business

vears 19 93 *950, chet they were subject to

and that no
s 1960-1962,

The remaginder of tThis oplnion concerns a bad debt
deduction taken Dy appellant on its return for the yezr 1660.
fespondent discllowed the deduction on the grounds that
eppellant Talled to esteblishi that the debt became wholly
vorthless during 1960.

During the yeexs 1950 and 1951, @mil) G. Biavaschi,
a beer distributor, beceme indeblted to anpellant on an open
trade account. In 1955, Blavaschi and his wife executed =
demend note for the vapzid balance of the indebtedness, wnich
totaled $22,101.5%, Wo veyments were recelved on the note, and
a renewal note was exccuted on April 16, 1950. LT the time the
reneval note was executed, Blgvaschl edvised appellant's
attorney thatl he would discharge The cbligation in bankruptecy
if pressed for collection. Anopellant's atlorney ascerteined
that. the debtor was employed on salery and ovned an eguliy in
his home. The abttorney acdvised appeliant im 1950 that "the
chances of recovery on itnis note are not very good.' The
crmount of the indebiedness vas deducved ia that year.

Section 2h3kE of the Revenue and Taexation Co
a deduction for debts "wnich hecome voritnless wi Lﬁiﬂ th
year.,!" This section is the counterpart of section 166 of
Internzl Revenue Code of 195k,

Thether a d ess in a given yes
is to be determined by s. (Redman v.
Commissioner, 155 &.2a . inancial condition
of Tne deptor rurni Sw~‘ e Of worthiessness,
(i, Ao Dellmever, 14 1 action may pe sllowed
for a perviculer year I n no,unleub belfore or
after that vear. g G ssioner., sunra.) The taxpayer
nas the burden of % commissioner, 139
F.2d 29.)
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T4 has not been established that the debt in quesiion
nad value ab the beginaing of 1960, By thal tine the obligation
was nine years old aud no p{l}ﬂﬁ@l’l.’h{‘ haed been made Ofl it. ‘ilflC”
is no evidence of the debitorts Ifinancial condition before lc

e

i s oztnonineg the 14
such as wouid justify postponing the ded nction.

: Assuming tnal the debl did have value"a@ ﬁhe; |
beginning oi 1960, appellant has fsiled to establisr tngt 1t
beoane worthless in that year. The time of actusl worthlessness
rust be evidenced by sonme event or cubstantial change in the
debtor's Financial coadition which adversely affects his ability
to make repayment. (He . Findiey, 25 ©.C. 31k, ofif'd, 236
.24 959.) Ain attorney's eppral sl of “he coiiecblbllity of a
debt does not prove mowunlo SNes s unless suppor ted by underlying
facts, (\_»_i_‘_aﬁ(_,jg}"_»:‘, g Iy T.Cs I"-CLLOQ, Dkt Ho, 0.1.95'0;

July 21, 1959.) ‘inile a threat of bankruptcy lndicales that
the debtor would 1 collection, itT does not in itself show
& chaage of financiel position. Zven an adjudication of
baa¢?a0ocv, sca;anpg alone, mey be insufficient To eSbauiLCp
the date of worthlessness. P. H, G111 & pons Forsze ¢ bachine
Horks, 7 B, Tk i¢¥0° Dan Lnarton Ivon e steel Co,, N
766.) The record is LY Tren OL evidence of any
chenge in the debtoris ¥ ncial condition during 1960. Tie
conclude that respondent did not erwm ir d“Sdl]O ring the bad

ad
debt deduction for that year.

QHd2ER

fehacly

Fursuant to the views empressed in the opinion of
the board on file in this proceeding, aud good causc zpvearia
tnerelor
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Anoeal of Grace Bros. Brewing Company

1T ﬁDJUBCbQ AN uant
to secticon 2500/ QL anﬁ Tazabion¢u0go, ;uab une
sction of the Fraachis on the protests of Grace
Bros. Brewing Compony ag inst o;ooosed assessments of additionel
. N o sl un_ e o e ~ oy L z3 \
franchise tax in Th amo“ﬂf5 0F 53,092.60, 1 koM. L1, an
51,396.0% for the years 1950 79ul, end 1902, respectively, be
and the same is hereby S;;uw_,luu

Done at nd il

' nuay ol
Jun , 1900, by the &

Chgirmen

ember

.ﬁ\ 73 Acting

o i, T, Secretary
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