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BAFORE THE STATE BOARD OF LQUALIZATION

ORF TG STATE OF CALIFORNIA

In the Matter of the Appeal of

SAM T, AND ANDREA X, HAYWARD

Appearances

For Appellants: William H, Jeffrey
Certified Public Acnoquant

For Respondent: Burl D. Lack
Chief Counsel

This appeal is nade pursuant fo sectlon 19059 of
the Revenue and Taxabion Code from the action of the Franchise
ax Board in denying the c¢laims of Sam T. end Andrea X,
Hayward for refund of personal income tax as [01l0owWs:

YEAR ' SiM T, HAVWARD ANDREA K, HAVWARD

1946 81, 160,54 ,210.21

1947 1,761 L4 2 120,16

1948 269,39 1,471005

tppellants, who are husband and wife, filed separate

income Lax returns for the yeawrs on appsal., The; nave several
children, vno also filed separate revurns. Part ol Andrea
Haywardls taxéeble dncome 1s cormmunity income earned Dy nher
husband and part is derived from capibtal invest menvs on her
own behalrfl,

Lopel are mamnbers hips engaged
in operating var businesses, nd Lrustees
for thelxr cnil ere also purp in these
eqpr“ﬂm‘uv, naving contributed oripinally
peen given to vhemn by anpellants, T the pariners
in eacb of thb bu » was nov ad no family
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App2al of Sam T. and fndrca X, Hayward

After auditing their federal income tax returns, €n

ederal autvhorities allocated To eppelliants a portion of tne

pdfunA”bnlO income wnich had been reported by the cnilldren and
by the trusts of which the children were bengfliclaries Tne
federal revenue agent's report set forth the reasons LoA the
reallocation as follows:

eo.12) inclusion of certain partnership

income previously reporived as income of

children and now determined not bona fide

partners, (3) reallocation of 37-1/2¢ of

income from partnershin interest of his

family memoers and trusts To this taxpayer

as income earndd by his services.

Respondent Franchise Tax Doard issued notlces of
roposed deficiencies and of overpayments to uic related tax-
payers based on the adjustment : fed autherities,
The deficlencies we
offsets against ove
consent of the taxp

The claim
appeal vere riled D
allocatvion of income

Lppellants contend that a family partnersnin is
eluh°” wholly valid or wholly invalid and cannot be considered
partially nnwalidl They &llage that each partner hsre involved
owned the property whilch he contrlbuted, that property was a
principal factor in the earning capacliy of ecacn parinershlp;
and that the sewvices rendered py Sam T, Hayward to each
partnersniy were minimal, - '

During the years on ere were no California
statutes relating specliiically anlily partnarships and
there are no réported decislions by California courts on the
issue before us, In this period, however, the Callirornia
and federal income tax laws were substantially the same in
2ll material reswuects and, therefors, decisions by federal
courts on the igsue are reclevant, The subject of family
partnersnics 1s now exprassly covered by similar Califcrnia
and federel statutes., (Rev, & Tax., Code, § 17859; Int. Rev.
Code of 195i, § 7ok{e),) We shall, nowever, consider only
those feasral decisions covering years belfore the enactment
of the speciiic statutes,

The Tfederal courts have 1ong becn concernad with
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the problem presented wh*i i rs of the same [family
purport to enter Into rartner: withh eacn otner with the -
object of splitting income to gain the advantage of lower
tax brackets. In Commissioner v, Culberison, 337 U.S. 732,
742 {93 L, Zd 1659, 100)j iT was neid chat the validity

t

of a family partnersnhip Tturns unon

co.o Wncther, congidering all thm'facts -~

the agreement, the conduct of The parties’

in execution of its provisliong, their

statements, the testimony of disinterested

pcroons, the relationship of the parties,

their respective abilitles and capital

contributions, the actual control of income

and the purposes for which it is used, anc

any and all other facts Tthrowing light on

their true intent - the vparties in good

faith and aciting with a business purpose

intended to join together in the present

conduct of the enterprise. '
Depending upon the pawU 0113% Tacts, the reporited income of
a fanmily parinersnip duris ne years in question could be
reallocated to assign inccdr erived fwcm personal services
to the persons who rendersd The services and the income from
property to the actual owners of the property. (viorford V.
Commissionar, 207 F.2d 749; ¥ex Gexman, 2 T.C, 47THE; Stanvack v,

Commissioner, 271 F.2d 514,)

Section 18451 of the Revenus and Taxation Code
provides that if a change is made by the federal government
in a taxpayer!s income as reported in a federal return, the
taxoayer shall "concede the accuracy of such determination
or state vhervein it is ervoneous," The actlon taken by the
Franchise Tax Board is presumed correct and the burden is on
the texpayer To vrove error, (Todd v, McGolgan, 89 Cal., App.
2d 509 [209 P.,28 4141; Cal. Admin, Code, TLT, 13, § 5036;
Pogzetto v, United States, 193 F. Supp. 688, aff'd, 305 F.2d 75.)

Prhe facts and argume: vpellants fall
far short of esiabplishing that ¢ in reallocat-
ing the partnership income, A tne children or
their trustces were bona [ide st upon cdetailled
facts such as those svecified in : v. Culvertson,
supra. “ne zeallocation of income, in vurn, depends upon tog
amount of income atbrlbd vle to personal services and the
amount atirl able To D3 zd by the individuals
concerned, n Tthese tical =llants have pre-
senteld N, if-servin aneral egations unaupporived Y
LebU"IOfJ or docwunencary videnceo
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Appeal of Sam T, and Andyea X, Hayward

On the record before us, appellants are not entitled
to the refunds which they claim. ’

Pursuant to the views expressed in the opinion of
the board on file in this matter, and good cause appearing

thereflor,

IT IS HEREBY ORDERED, AP
pursuant to section 19060 of th ion Code,
that the action of the Franchise Tax oa:u :n Qenying the
claims of Sam T. and Andrea K. Hayward for refund of personal
income tax as follows, be and the same LIs hereby sustalnea:

Gone at
day of June s
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