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BEFORL THE 5TATSE BOARD OF LOULLIZATION

OF THYE SPATE OF CALIFORNIA

In the Matter of the Appeal of g

REUBEN MERLISS )

For &popellant: Joseph Taback, Attorney at Law

For Hespondent: Peter S. Pie
Lssoclate T CudﬂSeL

This appeal ig made nursuaat to ssction 165%% of
the Revenue and Taxatioa Ccode from the zction of the Franchise
Tax Board on the protest of Reuben Merliiss against a proposad
assessment of additional wversonal income tax in the amount of
$196.31 for the year 1960,

The sole issue raised by this @opeal concerns the
deductibility of pal expenses incurrsd in comnection with
an action for divorce.

Appellant is a doctor of medicine, “aCu101ﬂg in
Los Angeies, California. In 1960, aiter a number of years
of marri'ge, he and his wife were divorced., Among The assets
which They had scquired as communlty property was a sizeable
guantity of stock, '

Looellant engazed an attorney o represent him 11
the divorce oroceedings, including negctiations for division
of the commuaity property. In his California personal income
tax return for 1960, szupellant daducted 5,367.hk2 wnich was
designated as "Legal fees and other costs of divorce incurred
for the conservation of proverty." This azpveal was teken
from respondentts dissllowance of That entire deducution.
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‘Avoeal of Reuben Merliss

Section 17252, tsion (b)) of the Revenue and
Texation Code al“ovs an individual to cdeduct gll ordinery
and necessary expenses i ¢ incurred for the menagement,
conservation or muéﬁteL '

production of income. ¢ argues that the legal expenses
waicn he incurred aad pal 960 are deduvuctible under this
provision, since the maj nart of the attorney's fees were
attributable to tine snent in examining the income-prodqucing
properties which uoocll“ C and his wife neid and zdvising
apopellant as to vhich bOChS shiould be neld by each spouse,
which should be sold, aﬂd when such sales should be made, in
order to maximize finsncial gain to both spouses and to insure
appellantts gbility to meetl future expenses.

Section 17989 of the Revenue and Taxetion Cole states
generally that "no deduction shall be allowed for personeal,
living or fawmily expenses.' INesnondent contends that legal
expenses such as those incurred by appellant are of a personal
nzture and are therelfore nondeductlibdle.

The Court recently dealt with
this dss sug »k s 38T S ar provisions of tThe
Inuefﬂai ave X ; *;’+c; States V. Gilmore, 372 U.S.

9 [9 L. :d 5707, usremne Courtv held that ““Ge fees
1Dcur“ed by th e h proc rgedings wnile resisting
his wife's clai is assets constituted v
cormunity prog ~ondeductible personal expenses, In
reaching that decisicn the Court stated:

eoo The origin end character of the clain

with respect To wialch gn expense was

incurred, rather then ite potential

consequences unon thne fortunes of The

taxpayer, is the controlling basic tTest

of whether tuig expense was “business! or

'personal' end hence whebther 1T 1is

leductible or not seoo (372 U.S5. at 19.)

In a second decision rcudered the same day. United States ve
Patriclk, 372 U.S. 53 [9 L. ®Ed. 28 580, the :Lgrere Court
agalin applied this test and determined Tthalt legel fees peld
by The husband for services rendered in connecticn with a
property setilenment azreament were nondeduciible personal
expenses, having avisen out ¢f the texpayer's marital
relationshin reather than from his profit-seeking gctivitiess
- In suoport of his zrgument for deductibllity

apnellant relies on the rationsle in a scerles of earlier
federal casses. Those cases indiceted that a husband's legsl
ezpenses were deductible by him waoen the controversy hetween
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Avpeal or Reuben Merliss

the spouses went not to the gquestion of Iigbility, dbut ©o

the manner in which 1t was to be met,; and at the same Time
the wife deumanded a p?"t of the hu*o“nd s incone-producing
property, control over which affected his generzl income-
earning capacity. (Baer v. Commlissions ] ®.2d4 6465 -
Dallman v, United States,191 F. Supp. SUriry Ve

united States, 132 ', Supp. 1llit,) Ap1 t contends that

his attorney's services were almed pr at determining
how he could best nmeet his ligbilitie zard TO the
diVO'Ce and ITurther, his future 1liabi In United States
Gilmore, supra, 372 U,5. 39 [9 L. Bd. and

United States v. Patrick, supra, 372 1 f9 L. Zd. 24 580,
however, the Supremc Court expressly he reasoning

of Tthis line of cases,

Apclying the and Fatrick
decisions to these facts aim of
appellant's wife to & sh erty arose
out of the marital relat ses in
guestion were incurred i gin., Taat
being so, we coaclude th ere of a
personal nature, znd Ve e under
section 17252, subdivisi Taxation

Code,

ursuant
the board cu file
thereior,
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To the views expressed in The oninion of
2. e o - o A N ~a A n 3 “a ~ ~
in this proceeding, and good cause appeering



I ADJUDGED AND ¢ﬂth),*
8595 of the Revenue and Taxzation Code, that
ne Franchise *ax buaIu on the provest of

g sessnent of additional
4196.31 for the year 1940,

BULE
T

action of
ncuban Mer

g,—sfa

is ¢ as
ome fax in uae amount 0
o . L O

Done at  Pasadena , Cglifornia, this 28th day
of June 1966, by the State Beard.cf Zgualization.
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