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In the Matter of the Appeal of

For Appellant: Cyrus A. Johnson and
Victor L. Dlepenbrock
Attorneys at Law

For Respondent: Wilbur F. Lavelle
Assocmaue Tax Counsel
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This appecl is made pu“suant to section 25567 of the
Revenue and Taxetion Code from the action of the Franchise
Tax Board on the protests of Citadel Industries, Inc.,
successor in interest to Alco Procducts, Incorporated, agains
proposed assessments of additional Ir anchﬁse Tax 'id The
emounts oL'q79 L9 and $2,08k.64 for the income years 1958 ar

1959, respectively.
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The issue railsed bj this eppeal 1s whether 211 of
the sales of locomotives made by appellant's predecessor,
Alco Products, Incorporeted, to a California customer nould
be attributed te Californlia for purposes of The sales factor
of the Toemula used to allocate income within and witnout The
state,

Alco was a New York corporaltion which nad been doin;
business in California for many years. Zuring the yeszrs in
¢uesticn it was engesged in the business of manulacturing snd

selling diesgel locomotlives and parls used in the repeir and
maintensrnce of locomotlves. In the period 1951-1959 it sold
272 locorotives to Califorala customers. Thirty of these wer
sold in the years unere in question, 1958 and 1959.
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Alcot's head offices were in New York, as was its
locomotive manuf acturing vlant., Other manuf acturing plants
were located in other states,although none were in
California. Alcoalso maintained three repair parts warehouses
one of which was in Los Angeles, California.

21co had sales offices in Schenectady, New York;
Chicago, Illinois; and San Francisco, California. One sales
representative was assigned to theSan Francisco office. Eils
territory included Arizona, Oregon 2nd Washington. He was
paid a salary rather than sales commissions, and he also
participated in annual incentive awards based upon total compan
business. In 1957 his salary was spoproximately $98,000. This.
California sales representative was continually in contact wit
railroads in the western pert of the United States, informing
them of vroposals for upgradingexisting locomotives and
introducing new models developed by Llco. These frecuent
‘contacts also enabled ‘him to- Zeep current with the railroads’
needs for repair and replacement parts,

During the years in question the Southern Pacific
Company directed three separate inguiries to flco's
San Frencisco office concerning the vurchase of a total of
30 new locomotives . In zccordance with its usual procedure
in negotiating locomotive sales in this state, flco's
San Francisco representative notified its Chicago office of
these inquiries , and Chicezo then notified Alcots general
offices in Newy York. Uporn. advice from the New York office,
propositions for the locomotives were prepared in the Chicago
office and were forwarded to Alco's sales representative in
California, who presented them to Southern Pacific. Further
questions which Southern Pacific had concerning details of
the proposed purchaseswere directed to the San Francisco
office, and the California sales representative forwarded them
to the Illinois office which, in turn, informed him of the
answers to be given to Southern Pacific.

Alco's engineering department in New York prepeared
the specifications for the locomotives. Southern Facific's
purchase orders were issued in California and ‘were forwarded
by the San Francisco office to Alco's headquarters in New York
where they were formally accepted. The locomotives were
manufactured in Ney York and delivered to Southern Pacific in
California during 1959 . Alco billed Southern Pacific from
New York gnd received vpayment there . Southern Pacific arranged
70 ponéi gurchases in New York.

From time to time ogerating and vurchasing officials

of Southern Pacific visited tlco!s manufacturing vlant in
New York to view the production processes. On June &, 1959,
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attributed only 50 percent of the above Gescribed looo“otﬂve
sales 1o Califownlc Respondent's propcsed additional
assessments are based uwpon its determination that 100 percent
of those sales of LOCO notives were attributable to Cglifornia
in the sales factor of the allocation formula.

Regulation 25101, title 18, California Ldministrative

Code, provides:
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The out of staite activities relied u
in support of its position are the following: LIOIH 12l accentan
of the Contracts,, Qrawing of the SﬂecjficdtLOdS, manufaciure
of the locomotives, billing and recelpt of proceeds of sales,
visits by Southern Pacific personnel to Alco ' s mznuiacturing
vlant, and atlendance of representatives of both Alco and
Southern Pacific at conventions. Appellant elso points to the
complexity of its product, i.e., the locomotive, the work and
detail involved in selling it, and the fact that during
production it is subject to numerous modificztions.

v eonpelle c,.

In the Aoneal of Pratlt & ¥hitnev Co., Cel. St. Bd.
of Dqual., May 2%, 1961, we digscussed the meaning of the tern
"empnloyee sales acb1v1uy” as it is used in regulation 25101,

supra. %hat case involved the soliciting of special orders
for products which were designed Qha nemufectured outside of
this state. The California cust cre initially contacted
by salesmen in California. T ced:
In order to give effect to The ourpose of the
sales Tector and to meke feasible 1ts use as a
distizct f CbO“ the selling actTivities wnich
are taxen into conslderation musv be a relatively
TGS“ricted rO' of activities and camnot inciude
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everything which might conceivable influence
the mgking of a sale +... The activities of
the design depariment ... are reflected in the
posroll LaftOf and, together with the manufacturing
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In foveel of Atlantis Sales Cornoration, Cal. St. Bd
of Bgual., Ja; 79 19564, we suscained respondent in aitributin
sales to California notwithstanding The fact that substantial
services in connection with the sales were performed in
New York. In reaching this decision we emphesized thet all th

{'direct negotiations resulting in the szles were made throuzh
\ The gppvellant's sales office in California.

The principles ol tThe above decisions apnly here.
The direct negotiations of the sales in question were conducte
by a sales represeantative from an office meintained in
Californie for the sole purpose of making sales. Those
negotiations constituted ''ssgies activity“ in the esgentlal
megning of the tern. Wd~ value of the 1 epres sntative's servic
in effecting sales was recognized by Alco uueli, as demonsire
by the very substantial salary that the representative receive
The out of state activities siressed by envellant were largely
of a technicel neture and nad only a secondary, indirect
influence on the varticular sales that concern us.
ppellant has pointed out that in 19,2 respondent an
neal to us on facts similar to those here
Tating that 50 percent of the locomotive sal
as California seles. The. suvoulauvoh, hovev
subsequent years. (Rev. & Tax. Code, '
1 Bond Corv., &1 T.C. 20, rev'd on other
583 Smith Psoer Co,, 31 B. T.ho 90 714
ol Topscco Co. v. G 155
UeB. 627 {80 L. 3d, Lud)
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Ve cannot find that respondent has abused i t s discretion
in this case.

—— e e We e

Pursuant to the views expressed in the opinion ¢f
the board on file in this proceeding, and good cause sppearing
therefor,

IT I6 HERSBY ORDERED , ADJUDGED AND DECREED . pursuant

to section 25667 of the Revenue and Taxation Code, that the
action of the Ffranchise Tax Board on the protests of Citadel
Induswlos, inc., , successor 1n interest to Alcol I"OJ.U.CU,J’
Incorporated) against proposed assessments of additicnal
franchise tex in the mounts of $79.%9 and §2,08%.6% for the
income years 1958 and 1959, respectively, be and the same is
hereby sustained,

Done at _Pasadena , California, this 28th day
of dJune , 1966, by the State ro I’d of 'f.‘;q_g‘a}:l’zﬁ—ftion°
S , Chairman
I 77 g 7Y "
/ Member
T 7 74 IR
/. v s s Member
, Menber

y Member

(X:/,)/iﬂ\ 0 : Acting

ATTESTE Cost O y Secretary
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