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Appeal of ‘Beverly Bortin

of Mr. Lawsky's income earned 71

Nl
community property andwas (herel

or to November 9, 1859, was
“ore taxaple to appellant.

Section 163 of the Civil Code of California provides:
"All property ownad by the husband before marriage, and that
acquired afterwards by gift,. bequest, dev1se, or descent,
with the rents, issues and profits the W“ou is his separate
property. " 1959 section 164 of that code provided:
"A1l other propprhy acquired after marrisge by either husband
or wife ... 1s community property .. . ." Under the terms Of
section 169.,20fthe Civil Code, a husbend's ea“nings derived
after the parties are living apart under an interlocutory
'decree of divorce,. are his separate property. MNr.,Lavwsky's
earnings therefore constituted community property up to
November 9, 1959, the date of the interlocutory decree of
divorce,

Section 161la of the CiVLl Code of California

defines the respective interests of husband and wife in
community property, during continvdﬂce of the marriage, as
"present, existing and equal interests.” It is well settled
that the wife's inbteres® in community property under thls pro-
vision 1s a vested propﬁ”uv-iquengot (Ottinzer v, Ottinger,
141 Cal. App. 24 220, 225 1295 P.2d 347]77  Sné is therelore
considered the owner of one-nalf of the community income and
is 1lilable for income tax on that amount. (United States v.
Malcolm, 282 U.S. 792 [75 &L. =d. 71L], Poe V. seaporn, 202 U.S.
301 [75 L. Ed. 239]; CGilmore United States, 290 r.2d 942,
rev'd amd remanded on.Blﬁéfmg?ounos, 372 U.S5. 39 [9 L. Ed, 24
570].) Her liability is unchenged by the fact that she is
1living separately from her husband ab the time the income 1s
earned or that she is divorced at the end of The taxable year,
(Jack Douglas, 27 T.C, 306; Ione C. Hubner, 28-T.C, 1150;
Commissioner v, 'Cavanzgn, 1leb .24 360.) Under these aubhorities
appe Llant is liabple for vax on one~half of the earnings of her
former’ nusoand up to the date on which the commurxty character

£ those earnings was terminated by the Interlocuvory divorce
decree. o
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Appellant conktends that the additlonal. assessment
here protested was improperly based upen a tax return executed
by her formerhusband Without her &ﬂOJl*COx and without her
signature .

Section 18648, supdivision(a)ofthe Revenue and
Taxation Code provides :
" (2) If any taxpeyer falls to Tile a
reblrll, .- olie , Tne
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Appeal of Beverly Bortin

O

prooos to assess Ung amount of tax,
Interest, and penaitics due under this
law, (Emphasis added, :

Under this provision respondent was authorized to act upon
the infamartion revealed by Mr. Lawsky's 165G tax return in
proposing an additional assessment against appellant .

Appellant states that she has repeatedly asked
regpondent to fuenish her with a copy of her former husband’s
1959 personal income tax return . Respondent has refused on
the ground that such disclosure would violate section 19282
of the Revenue and Taxatlon Code, That section provides that,
with certain exceptions which do not apply here:

.. it isa misdemeanor for the Franchise
Tax Board, any d 1uty, agent, clerk, ov
other officer employea, to disclose in
any manner infox mduﬁcn as to the amount of
income or any particulars set forth or

disclosed in any report ovr return required
under this part .

Appellant does notv specifically state her reasons
for wishing to see the tex return filed by her former husband..
She does not contend that he did not earn this income, In
any event, we cannot compel respondent %0 violate section 19282,

For the abovereasons, wesusbtain respondent !'s
action 1in this matter,
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Appeal of Beverly Bortin

IT IS HEREBY ORD&RED, ADJUDGED AND DECREED, pursuant
to section 18595 of the Revenue and Taxation Code, that the
action of the Franchise Tax Board on the protest of Beverly
Bortin against a. proposed assessmentofadditional personal

income tax in the amount of $33.65 for the year 1959, be and
the same is hereby sustsined,

Done &t Sacramento , California, this 1lst day
of August s, 1966, by the State Boapd of EqualiZat.Lom
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