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BEFORS THE STATZ BOARD OF E(ULLIZATION

OF THT STATE OF CALIFORNIA

In the Matter of the Appeal of

CHARLES C, GIHSLER AND B. O. KRAGHEN, )
TRUSTEES FOR THE BENEFIT OF DOV SCOTT GENSLER

¢
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)
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Appearances:

Tor Appellants: Horace E.Cecchettini
Attorney at Law

For Respondent: Pete-r S, Pierson
Associate Tzx Counsel

This gpveal is made pursuant to section 18594 of
the Revenue and Taxation Code from the zction of the Franchise
Tax Board on the protestsof Charles C. Gensler?£
B. B. Kragen, as trustess for the beneflit of Don Scott Gep_3|e
agalnst proposed assessients of additicnel personal incom
tex in the mounts of ;16,39 and (&3 .55 for the years ended
Epril 30, 1962, and 1963, respectively.

/The question presented by this sppeal is whether
the terms of the will nereafter described created a single
trust or twoseparate trusts,

Goody Je G“nsle" died in California in 1962, By
the terms of his will ce ua*ﬂ proverty was distributed to
Charles C. Censler and B. S. Lﬁaoeu in trust for the benefl
of Steven Charles Gensler snd Don 3cott Gen SLef, the
decedent's grandsons. The will provided tha

(2) ¥y trustees shall nold the property
of the trust estete for the benelit of ny
grandchildren, Steven Cherles CGensler and
Don Scott Gensler., ¥y Trustees zre
authorized to accusulate the income Irom
the trust estate for the benefit of said
children and to hold the seame until
distribution as hercinafter provided.
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Charles C. Gensler aad
gen, Trustees for the
£ Don Scott Gensler

At the time and in the msnner hereinafter
set forth , the property of the trust estate,
both cornus and accumulated income, shall
be distribtuted as follows: -

. wach Of said children shall be entitled
to receive one-nzlf of the CcoTnUSs and
accurulated income of the trust estate when
each child attains the age of 30 years, and
the balance thereof when each child attains
the age of 40 years.

if either 0f said children dies before
the time fixed for the termination of this
trust as to said child, then his share of
the corpus and accurulated income of the
trust shall be paid ang distributed, share
and share alike , to the issue, 1f any, of
the deceased child by right of representation.

If either of said children of ny son,
Charles C.Gensler, dies prior tO the time
fixed for the termination of sald trust
without leaving issue, then his share of
the trust prcoerty shall go to the surviving
issue of mv said son under 211 of t’he terms
and conditions of said trust,

In the event both of the children ot mwy
son die vrior to the termination of said
trust, then the trust shzllterminate and
ny trustees shall distribute the property
of the trust estate to my son,

Charles C.Gensler,or, if he dies prior

to said time, then this’ trust shall
terminate and the groo erty shall be
distributed to my then lawful heirs according
to the laws of tﬂe State of Caiiforniz.

, end I hereby direcf?
s5ary TO use any poruvion
the care, education,

that unless it 1 2

of this trust fund T cdu
maintensice end support of the child or
children of ny said son, or for any expense
sneurred by resson of emergency, the propgrty
be sccumuleted end no poriion of ;?e Ttrust
estate be used until its distribuvion as ‘
hereinabove set forth. IHowever, 1n The eVE
conditions are such thal 1t
the sole discretion of
eniy of the property, el
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ippeal of Charles C. Gensler and
B, ©. Kragen, Trustees for the
Benefit of Don Scott Genslegr

principal, for the benefit of either of
my grandchildren, theyare vested with
authority to do so, and while it is ny
desire that any LOLeth used equally

for each of ny grandchﬂdren_ nevertheless,
if. it becomes necessary or advisable in
the sole discretion of ny trustees to use
any portion of this fund® in a menner in
vhich the proceeds are expended not
proportionately for the benefit of. said
children, ny trustees are nevertheless SO
to do, and they shall not be held liable
for any of such expenditures.

I anticipate , ROWeVer that my son should
be well able to care for and educate his
children, end it is my desire that the trust
property be held and the income accumulated
until distribution.

For each year on gppezal, the trustees filed two
incone tax returns on the theory thatlﬁ© trusts had been
created. Half of the trust incowme wzs reported on each
return. Resoondent CeueTmlLedeﬂau€1San;e trust had been
created and that 2ll of the income was reportable in a single
return for each of the yeers. Additional tex 11ab111ty
resulted from this determination gnd tile notices of proposed
assessment There in question were issued,

a trustor has created one
epends primerily upon ithe

he trust instrument. (*qug

» Court, 32 Cal. 24 1 [193 P.2d
v. Comnissioner, 90 F.2d o7o.)

exoressicns of hls :m.ueqv in
Fareo Bank ete, Co., v. zuperd
7211y Eunsington National =

1O ot QJ

“here. as in this cease, the trustor consistently
4 - v‘ S
re”ers to hN creation as a single tTUbb, there must be 2
<o sunpnori a finding thatl He actuslly creaved

T £
move than one trust. (ijlg_v, Dominion National Benl, 1866
i 3"2 Uo»-lo 521 [90 .Ll. HJJ. 02_._";

. v. United sStates, 137 ¥, Supp. 713

iecke irusi, © T.C. 30.)

o v, Fitzostrick, 210 ¥.24 792, 1t was
' regted wnere:

neld thet

Zach "share', during the whole perilod of

its existence in trust wes as completely
1solatei from 211 other ‘“shares' in
corposition, in beneficiery, and in duration,
as though they had all been set up by
separate GeelSccso



fppeal of Charles C. Gensler and
B. E. Kragen, Trustees for the
Benefit of Yon Scott Gensler

R

Conversely, a sinzle trust is indicated if the shares are
not completely isole

Unlike The situation in the Mclarg case, there was
no complete isolation or independence of shares under the
terms of the trust instrument bLefore us. The trustees here
vere nernitted to use any part of the entire trust fund for

)
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the benefit of either grandson. If one of the grandsons
should die, moreover, the surviving grandson would receive the
decedent !sshare, or part of the decedent's share, in trust.
The -possibility that a surviving beneficiary could receive in
trust a part of the share of a deceased beneficiary served to
distinguish the eHars case in Fort Worth Fation.al Bank v.
United States, supra, 137 F.Supp. 7 1. Although thegrendsons
were apparentlv not the same age and thus were to receive
their shares at different times, that fact does not compel a
conclusion that there were separate trusts. (Fort Zorth
National Ben
Commissioner, [ 7 F,2¢ 4003 _sdwerd M, ond Fred C, Hiecke Trust,
supras; 6 T.C. 30.)

Considering the terms of the trust instrument as
a whole, we conclude that a single trust was created,
s

)
Respondent!s azction must therefore be sustained.

rursuent to the views exoressed in The opinion of
the boerd on file in this proceeding, and zooOd ceuse gpoearing
therefox

nk v. United Stetes, supra; Lsngford investment Co. v.



.ﬁp’oeﬂl 0f Cnarles C. Gensler and
B. E. Kragen, Trustees for the
Benefit of Don scott Gensler

IT Is HEREDY ORDERID | ADJUDGED AND DuCRZEED, pursuant
to secticn 18595 of the Hevenue'and Taxation Code, hat
action of the Franchise Tex Board on the protests of

harles C, Gensler and B, B. Kragen, as trustees for the
benefit of Don Scott Gensler, agalnst proposed assessments

of additional personal income tax in the amounts of $16.39

and $43.55 for the gears ended Anril 30, 1962, an-d 1963,
respectively, be and the same is 'hereby sustained.

Done at Sacramento Ce ]_ilr“orniagj this 1lst day
of September 5 1966, by »he/;‘tate Boafd of"Zgualization.

’(/ // // L 4/‘\ , Cheirman
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Dt , Member
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ATTSEST: LA e, SecTretlary
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