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These appeals are made pursuant to sectionz
of the Revenue znd Taxation Code from the action of th
Franchise Tax Board on -protests of Ponticopoulos,lnc.,
against proposed 2SSe&sSsnents of additional -f-‘ranChlsertaX in
the amounts or" 3631.58, $2,877.18, 7,171 .69 and $3%6 .69 for
the income years ended June 30, 1957, 1959, 1960, and 1951,
respectively.

5667
S

During the years on zog .
real estate activities , including investament 1n large trqc’gs
of undeveloped 1land and ownership and management of COmAerclal
end apartment rental properties. 1t owned 50 percent of the
shares of enother corporation cnerating business property and
had an interest in a joint venture engaged In proverty activity.
itppellant de-rived its income in vart from rents and from gains
cn the sele of proveriy.

peal, apoellant engaged 1n

In addition, eppellant made loens to affiliated and
nonaffiliszted realty companies. It also made lcans to bullders
and individuals purchasing , Wnich were secured by first
deeds of trust. These vere primarily F.H.A. loens. &As soon.
as possible the loans were sold to lending institutions and
appellant thereafter serviced

v
the loeans by collecting payments
and verforming other, rclated functions. Apnpellant received
s

A
financial service fees as well as interest inconme from the
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activity connected with the first trust deed loans. The
number of first trust deed loans for each of the years

involved renged from 63 to 312 and the dollar amount froum
1,128,650 to 5,632,000,

In its franchisetax returns, ope'fla,nt descrﬁbed
its vprincipal business activity as “‘:'eal Lstate Financing,"
and reported the following mounts of gross income:

1957 1999 1960 1961
Interest $198,10k; $123,069 $139,062 3 95,096
‘Lenders and A
Finsncial Fees 116,831 53,861 42,019 70,270
Rents, et c. 115,179 117,948 109,896 104,034
Cepital Gains 614 87,919 240,596 43,032

Appellant paid its frenchise taxes at the rate imposed
woon corporations other than finencial corporations . H€S0 ond ent ,
however , determined that zppellent was a financial corooration
and thus subject to tex at the same rate as banks with off sets

for personsl property taxes and certain other taxes and fees
which banks do not pay.

Section 23183 of the Revenue and Taxation Code
provides, so far as material ‘here, that:

An anaual tex is hereby imoosed uﬁon every
financial corporation ... for the privilege

Of exercising its corpor cete francisecs within
this State, accordingtoor measured by 1its

ne‘t inc ome , up on 1 the basis of its net incone
for the next preceding income vesr at the

rate prov1ded under Section 23186 [bect'» on
23186 vprovides aformula for computing the

rate of tax on banks and finsnciegl cor rporations’

The special classification of "finsncial corporation®
in our code was made to corm_Ly with a federal statute (Rev.

Stat., 8 5219, 12 U.8.C.A. § 548), prohibiting discriminaiion
in LQVL g national banks. (Crown, Finsnce Corn. V. Icuolgfﬂ,
23 Cal. 24 ?60 [iLh F,2d4 3311.) in line with the purpose or
the cleas financial corporation is considered to be
a corporaiion Qﬂal“ in moneyed czpital end enzaged 1in
substantial competition with natioconal banks. (___g;_g,

T :
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‘ Ve believe it is clear that appellant would properly
‘be classed ass financiel corporation were it not for the fact
that 1t engaged in zctivi ties in addition to those related to
1 ending money. It was recently ‘held iniiarble Mortsege Co V.
Franchise Bosrd, %241 Cal.ipn.2d ____,thata corporation
engaged 1in ma,cms, seh*,-a.aﬁd serv101ng loans, much as
appellant did, was a financial corporation.

Appellant 'szargument , hO’rever, is that it should not
be taxed as a fJ.?’leI‘.C"al COI'OO“M,:LOQ because 1its_activities
were principally outside the financial field, Xelative to
this argumen®..govellant has presented flgures classifying
most of its 2ssets and income as nonfinancial in nature. On
the other hand, it has attributed wmost of its administrative
expenses to the financial side of the business.

On two prior occasions we have rejected contentions
similar to that made by appellant. In A-mea.? of Bankamerica
sericulturgl Credit.Corn, , Cal. St. Bd. of @gual., July 7, 1942,
the taxpayer made loam on the securlty of livestock an-d alSO
engaged extensively in raising and selling livestock. In
Anpesl of Continental Securities Co., Cal, St. Bd. of Zqual.,
Feb. 3, 1945, the taxoeyer , 1n addition to maeking real estate
loans, operated the ingels Flight Railwe yComoany and received
rents fromreasl estate, dividends on large stock investments

‘ and commissiong on in;uw“*lce undervriting and other services.
According to that ta_:oﬂve;,l'GUT fifths Gf its manpower was
used in conducting nonbanking business.

In holding that the above taxp ayers were financial
corporations we relied in ovart uson Flrst National Benk v.
Haimor’a,.{]j U. S '518 [‘71 Lo Bd. 767 i3 1 rnﬂesobp ve First
Netionet Bank..,”?7317-3.561 [71 L. Zd, '7/—L’ ;5 and O"‘Tj_"__
Plsn OO V. uo’:m.soq 37 Cal. fop. 2d 621[1001 d L1937,
Language from the Tatter decision, app lying the v1e*rs of the
United Suau s Supreme Court in the interpretastion Of our
statute, demonsirates why sppellant must also be treated as
a finzncial corporation:

Competl
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and in the same locality in which the

do business ... Itisenoughas stated if
both engage insceiny and securing in the
seme locality canitzl investments of the
class now under consideration which are
substantial in amount, . . . even though the
competition be with some,but not all ,
phases of the business of national banks,
orit may arise from the employment of
cepital invested by institutions or individ-
uals In particular operations or 1nvestnents
like those of national banks. [ citation;®

e have considered an alternative contention‘ that
only the portion of eppellant's income which was derived from
its financial activities should be taxe a}’g thel rate irposed
upon financial corporations . £l though this alternative 1s
sppealing, there is no orovision for a segregation of this
kind under the controlling statute, section 23183. As stated
by two very well qualified suthors in the most authoritative
article written upon the subject of California' s bank Tax, a
solution such as that suggested by appellant ¥finds no
suoport in the’ Act, presents serious accounting and
administrative problems and is probably ﬁot IPer 1itted hv
section 5219. * (Keesling and Traynor, Recent. Chanzesin the
Bank snd  Cornoratiorfrenchise Tax Act (193%) 22 Cal. L. Rev.
LG5, 512.) T

e are compelled to the conclusion that appellent
was a financizal corporation within tae meaning of section
23183 of the Revenue and Taxation Code and that, therefore,

its entire cet income was taxable as provided by section
23186.

— o e am e

Pursuant to the views expressed in the opninion of |
the board on file in this proceeding , and good cause appearing
therelfor,
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ippeals of Ponticcnoul oS, Inc,

IT 18 HENEBY ORDERED, ADJUDGED AND DECRIEED, pursuant
to section 25667 of the *iovcnue end Taxation Code, that the
action of the Frenchise Tax Board on protests of Ponticopoulos,
Inc., against proposed Qasessmgnus of addi moac,l franchise tax
in the amountsof: 2631 . 58, we, 07’7 18, 47,471.69 and §3k6.69
for the income years ended Jwe 30, 1957 1959, 1960 and 1961,
respectively-, be and thesame 1s hereby sustained.

Done at Sac*a,mento ~, California, thislst day
of Sacramento , 1966, by tna btate Boa;c ofZqualization.

Pos

AT / O e , Chairman
v / (At
AP N AN e , Member
O Pua -
\'_X_Lrli NG f Y il ’ Menber
o -
\ ) )
k"’.!// _ , Member
/
~ : 4 , Member
r/;"
TS
ATTEST: ool " Secretary
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