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BEFORT THE STATE BOARD -OF EQUALIZATION .

OF THE STATE OF CALIFORNIA

In the Matter of the Appeal of
ATBINA G. CRUZ

Appearances:

For Appellant: Jchn P. Tobln,
Attorney at Law

For Respordent: Wilbur F, Lavelle,
Associate Ta:: Counse_
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This appeal is made pursuant o section 18594 of
the Revenue and Tazation Code from the acticn of the Franchise
Tax Board on the protests of Albira G. Cruz against proposed
assessments of additlonal persona. income #ax in the amounts
cf $1,023.23 and $1,262.98 for the years 1957 and 1958,
respectively,

In 1953 appellant Albina G. Cruz acquired a frame
building located in Los Angeles fcor $30,000 and operated a
restaurart there.

Prior to 1957 apoellant spent $15,339.69 for
fizzures, equipment, and ilmprovements to the building.
This amount was treated asa capital expenditure by adding
it to the cost basis of the building. At the beginning of
1957, the cost basis ¢f the building, fixtures, equipment,
and improvemrents, as adjusted for additions and devreciation,
was $35,651,01,

Pursuant to an architect's general plan, appellant
contracted with a building contractor who remcdeled and
expanded the building during 1957 and 1958. The cost of the
comp]_eted project was $79’126.13' The remodellng entailed
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reroving one of the wa_ls and anneiing the old building <o
a new structure, creating a restauraat facility with over
three times the former seating capacity. The kitchen was
moved tc the new area; the older flcor was ralsed to alter
the plumbing; new kitchen equipment, kooths, anc Zirtures
were installed; anc the walls and cellings cf the clder
pcrtion were redecorated. The remedeling and erpansion
represented a single integrated plan ard ¢reatly enharced
the wvalue of the property.

Of the total remedeling cost incurred n 1957
and 1958, appellant capitalized %34,126.13, the amount the
contractor attributed to the creation of the newer part.
Under the description "alterations ard repairs' the rerain-
ing 545,000 was treated as dedictikble ex:pense in aopellant's
returns, resulting in deductions of 522,130 for 1957 and
22,900 for 1958. Ugon audit, respondent allowed only
2,711.90 cf the $45,000 as deductible expense. Respondent
disallowed the deduction of the balance cn the ground tha:z
it represented a capital eixpenditure which shou_d be addec
to the cost basis of the entire structure.

The queszion oresented is whether any or all of
the disallowed amounts represent deductible eivenses rather
than capital eIpenditures. Appellant conteands that the
amounts deducted as zepalr expenses represent exopendiTures
required to keep the o.d buailcing in operating cendition.
Respondent, on the cther hand, ccnterds that the amounts
were rot deductible as current erpenses because the erpendi-
tures were pursuant to a single integrated plan of reconditicn-
ing and enlarging the restaurant facility. In addition,
respondert wrges that the expenses were too large to ke
consicdered incidertal and that they substantially increased
the value of the property and- materially prolonged its life,

Section 17202 of the Revenue and Taxation Code
allows the decuctior of “allthe ordinary and necessary
expenses paid or incurred during the taxable year in carrying
on any trade or business.," Section 17283, on the other hand,
prokibits the deduction of amcunts "paid out fcr rew bulldings
or for vermanent imorovements cr betterments made to increase
the value of any property" or "exzpended in restoring oroperty
or in making good the exhaustion thereof for which anallow-
ance 1s or nas been made.”

The reculations of the Franchise Tax Board do not
provide that the cost of every repair may be decucted, but
only "incidental repairs whica neither mazerially add to zhe
value of the prcoerty nor appreciaply ozolong its life...."
{Cal. Admin. Code, tit. 18, reg. 17202(d).)
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The e:ipenditures involved herein were ncT made

for "incidental repairs™ but were part ¢I an overall plan

for the general renabilitaticn, erlargement and improvement
.0of the restaurant facility. Interoreting statuzory and

regulatcry provisions substantlally the same as trnose which

concern us here, the federal courzs nave helc coasistently

that expercitures which under other circumstances would ke

deductible as ordinazy and necessary expenses should be

treated as capital expendizures whern they are part of a

gereral pettermernt orogram. (Joseph Merrick Jones, 24 T.C.

563, afftd, 22 F.2d 616; I. M. Cowell, 18 B.T.A., 997;

Home News Publishing Co., 18 B.T.A. 1008; Califorria Casket Co.,
19 T.C. 32.) Accordingly, we conclude that the Franchise Ta:

Board properly considered tne empercitures in question as

capital i nature.

Pursuart to the views e:pressec¢ ir the opinicn of
.the board on file 1in this proceedirg, &anc good cause appearing
therefor,

IT IS5 HEREBY ORDERED, ALDJUDGED ANDC DECRE=D,
pursuant to section 18595 of the Revenue and Taxation Code,
that the aetion of the Franchise Tax Board on the protests
of Albina G. Cruz against proposed assessments of additionel
persorzal income tax in the amounts of $1,023.23 and $§1,262,98
fcr the yezrs 1957 and 1958, respectively, be and the same
is hereby sustained.

Jcne at  Sacramento Califinrxnja.this 6th
day of Octoder , 1966, oy'the Stete Board of Egqualization.
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