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BLFORE THE STATE BOARD OF EQUALIZATION
OF THE S5TATE OF CALIFORNIA

In the Matter of* the Appeal of1
PERK FOODS CO. OF CALIFORNIA

App earances:

For Appellant: Daniel ¥W. Gage
Attorney at Law

For Re spondent : Peter S. Pierson’
Associate Tax Counsel
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- This appeal is made;pursuant to sectign 25657 of
the Revenue and Taxation Code from the action of the Franchise
Tex Board on the protest of Perk Foods Co. of California
against proposed assessments of additional freanchise tax in
the amounts of §868.28 , %1,321.72 and $L,46%.37 for the_
income years ended September 30,1957,1958 and 1959,
respectively,

Two questions zre reised by this appeal: (1)
whether eppell ant and 1ts parent, Perk Foods Company, are
engaged in a single unitary business; and (2) if sob whether
re spondent, i.n applying an income allocation formula, properly
considered only 25 percent of appellant's out of state
deliveries from its California plant to be sales outside of
Californis,

Appellant, incorporated under California law, 1s
nolly owned by Perk Foods Compeny, an I1linols corporation.
ne nrincingl business activity of both parent and subsidlary
} z ture and sale of dog and cat food.

Illinois, where 1
Pennsyvlvania. It =&
names ol '"Perk," |




operates aplant in Los ingeles, California. In July 1958,
appellant commenced operating a second ci)lant in Hillsboro,
Oregon. Appell ant also manufactures and sells pet foods
under the “Vets ' label. Ithas been obliged to vary the
formula and. _ineredients from those of its parent’s product
in order to conform to the requirements of California law.

Appellant and its parent corporation have common
officers and interlocking boards of directors, who determine
major corporatepolicies for both companies and maintain
overall supervision. Appellant is charged with a portion of
the salaries of those officers .0f the parent who spend time
working with zppellant! s management.

Both corporations obtain labels from the same
sup-plier at a volume discount under a master contract
negotiated by the parent compeny. Since 1948 the parent
company has participated in a "?ilot Guide Dog Fund,”
organized to providegzyide dogs for the blind. Xvery can of
dog food manufactured by the parent corporation bears a label
notifying the purchaser that if the label is mailed to the
Pilot Guide Dog Foundation in Chicago, Perk Foods Company
will donate to the Fund its profit on the sale of that can.
hppellant's labels bear a similar inscription,

Vhen f inancinz isnecessary, appall ant borrowsfrom
its parent at the same rate of interest which the parent pays
to its lender. This interest rate is lower than appéllant
would have to pay to a local , independent lender.

Appellant's accounting office is located in Chicago.
The sene Chicago accounting firm prepares the tax returns,
annual reports, and profit and loss statements of both
appellant and its parent.

Lopellant has exclusive sales territofies in the
western part of the Uni ted Stztes. It purchases its own raw
materials from independent sources znd manufactures its
products in its own plants., It conducts local advertising
campaigns and does its own billing and collecting of accounts .

!

The great majority of out of state sales of products’
menufactured by appellent in California are sold through
independent brokers. Apvellant, however, employs two sales-
men who reside outside of California and another salesman
who spends L0 percent of his time outside the state. Appellant's
ovwn salesmen wWork with the brokers! salesmen and ell orders
vhich they oblain are chammeled through the brokers. In .
addition, apvellant's sales meanager spends 50 percent of’n;g
time in other states., supervising appellant's salesmen, Tralin-
ing salesmen employed | 1 ‘visiting retail and chain .
outlets with brcikers snd their salesmen, and helping with -
local advertising and prometion.
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Anneal of Perk

Responder 1t determined that appellantand its parent
were engaged in a Ulllt Ty DDC‘lY‘E’SD and combined theilr income,
allocating it within and without Celifornla pursuant to
section 25101 of Lnb Revenue and Taxation Code by applying

the usual allocation ormuTa composed of propertys payroll and
saies factors. Income allocated to Csliforniawas included in
the measure of appellant’s franchise tax. hlcomputlng the
sales factor of the allocation formula respondent treated as
out of state sales QDPC“COubOf the out of state deliveries
of productsmanulfactured iu Celifornia.

Apvellant urges that its operalbions and those of
Perk Foods Company a-se not sufficie ently uﬂegraﬂxlto constitute
a unitary business, . fovellantalsoarguesthat in any event
70 penﬁnto?itsoxt of state deliveries should be treated as
out of state sales for purposes of the sales factor of the
allocation formula.

*

[f a unitary business is conducted within and without
v two or more co rooraclo“u, then their income must
and allocated within end without the state by an

the state
be combine
gppropriste
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formula. (2dison Celifornia Stores, Inc. v.
0 C‘:“Lla 20. )'*'72 [183 E)‘ad 16"’0)

W

Tn Butler Rros. v. ¥eColsen, 17 Cal. 24 66% [111 P.2d
3345, affid, 315 U.s. S0L (86 L. Za. 9911, it was held that
the wnitary nature of a business wes estgblished by the
existence of (1) unity of ownership, (2) unity of operation
evxéeqced by central purchasing, advert151ng, accounting and
manag e and (3) unity of use in the centralized executive
force sad zosuszral system of operation. uvbsao iently, in
Egiﬁigaw;"_fﬁflle Stores. Ing. v. ¥elolegan, 30 Cal. 24 Lk72
(183 F.2d 16., the Csliformia Supreme Cour { declared that a
vaitary enterorise exists when the operation of the portion
of the business done within the stale 1s depende ent upon or
contributes to the operation of the business without the state.
These tests were recently reaffirmed end giveﬂ a broad inter-
pretation in Superior 011 Co. v. Frenchise Tax Board5 60 Cal.
24 Lo6 [3L Cal, Rotr. 545, 386 P.2d 33: and Honolulu O0i1 Corp. V.
Pranchiss Tax Bosrd, 60 Cal. 28 417 {3% Cal. Aptr. 552, 386 P.2d
KO3, & careiul review of these existing decisions rcveals a
progressive broadening of the meaning and application of tThe
un¢uary concenv.

Though apz oz business 1s conducted
seperately and spars a Foods Company, thare
ara certain areas ol Cioz There 1s uuity of ownersinip,
joint executive man and vitllization for some purposes
cr the saue “uounﬁ in CGniczzo. Toe cs sntralized
purchasing of lal ls For “'11 epvellant and its parent provides
them with a “olimﬂ digscount in price vhich would not be
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avai*ab]eifeadqpurchased its °unp1y individually. By
borrowing money fron its par e”‘w, sopellant is concededly

able to obtain chegoer flp encing then would be available to

it in dealings with 1ndependent local lenders. WNotwithstanding
eppellant! s contentions thatitsoproduct differs from the

Hets ! petfood ma aufa:turud by its parent and that it
conducts its own independent advertising campalgns, nutual
benefit and dependence seem almost certain to accrue frow

the advertising and sale of a product bearing the same
trade-mark, produced by corporrations with substantially the
safe names. 3rladu¢u10ﬂ5 mutual benefits were no doubt
recelved through joint participation in the "Pilo¥ Guide Dog
Fund. !

—

Bearing in mind that we are considering operations
identicsal in nature, conducted by clossly related corporations
under alwost the same names and utilizing the same trade-mark
we conclude that the business was wnitary under the broadening
Judicial concept of that term. The income of appellant and
its, varent, therefore, must be combined end azllocated by an
appTOprlate formulea,

We must next consider the propriety of respondent's
action in treating only 25 percent of sppellant's out of state
~deliveries from its California plant es out of state sales
Tor purposes of the sales factor of the allocation Tormula.
Respondent's regulations provide that "The sales
or gross receipts factor generally shall be apportioned in
accordence with employee sales activity of the taxpayer within
end without the State ... . Promoticnel activities of an
exployves are given some welght in the sales Tactor.” (Cal.
Admin. Code, tit. 18, reg. 25101, subd. (a)e) :

gvidence is 1nsu'110 tent to CubabIISﬂ the exact
or eve mate number of sales attributable to the
activ poellant's AWQ]OVccS out»wde of Californiea.
It is L, however, that meny of the out of state sales
ere & sle to activities by independent brokers and
thel: Lppellant has only a small number of employees
open e wide territory outside of this state. It
is e sible that their activities accounted for less
then oi the out of state sales.

within reasonable limits,
Lorrnent of income within
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Pursuant to the views expressed in the opinion

of the board on file in this proceeding, and good cause
appearing therefor,

ORDER

IT I3 HEREBY ORDERED, ADJUDGED AND DLCRUED,
pursuant to section 25667 oftnalevende and Taxation Code,
that the action of the Franchise Tax Board on the protest
of ¥ erl Foois Co. of California against proposed assessments
of additional franchise tax in the amounts of 5868.28,
51,321.72, and ;1,46%,37 for the inconie years ended
Sep tember 30, 195? 1958, and 1959, respectively, be and
the same is nereby sustained.

Done at Sacramento, Califor nlaﬁ\th¢s 3rd day
of NKovember, 1606, by the utuub Boar’/ii/éiii}luatlon.
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