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BEFORE TiE STATE BOARD OF EQUALIZATION
OF THE STATE OF CALIFORNIA

In the Matter of the Appeal of 3
GILBERT AND MERLE GARDNER )

For Appellants: Robert G. Carter,
Attorney at Law

For Respondent: Crawford H. Thomas, Chief Counsel
Peter S. Pierson, Associate Tax
Counsel

This appeal 1s made pursuant to section 19059
of the Revenue and Taxation Code Erom the qgtigﬂ)of the
Franchise Taxz Board in denying the claim of Gilbert and
Merle Gardner for refund of personal income taxes in the

amounts of $418.03 and $257.3% for the years 1959 and
1960, respectively.

Appellants, who are husband and wife, filed
joint personal income tax returns for the years 1n question.
They paid deficiency assessments issued by respondent for
the years 1959 and 1960 and filed a timely claim seeking
refund of that portion of the ass sgmegts whgch ﬁigresented
adjustment of their depreciatipp, deductions rLor these years.
The adjustment involved depreciation deductions for property
hereafter described.

On Octover 1, 1959, appellants purchased six
acres of land located in Firevaugh, California, VO2€tae:
with improvements consisting mainly of &00S Wthh.“ e
rented to farm laborers. Eppellants’ executed-a noninterest
bearing contract of sale which provided for payment of the
price in 240 monthly installments of $1,000 each.
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Lopeal of Gilbesrd and lierie CGerdner

Based upon adjustuents wnich gro aot material herx re,
anpellan»;comUuue&<;neu cost of 5233,520.10 for the property.
0f this amount , ,5,773.74% was allocated t o land and the
balance of 13227, 7 1.36 was considered the cost basis of the
improvements for nurposes of computing depreciation deductions.

Respondent computed a total cost basis Of
wolil, 619.30 for the property by adding certain additional
gosts to.the gross contract price of 1125%0,000.00. It allocated
578,105,146 of this cost to the lend and adJusted_aooellan*"'
Qeore01aulon deductions for the years 1959 and 1760 by using
$163,213.8% as a basis for the iz p“ove;ents.

It is appellants' contention that respondent's use
of 3163,213.8% as a basis for The improvements deprived then
of proper depreciation deductions. qDSUOﬂueﬂb,S additions
to the total cost basis ©f the entiré property are not
contested.

Section 17208 of the Revenue and Taxation Code
provides:

(a) There shall be allowed as a depreciation
deduction a reasonable 2llowance for the
exhaustion, wear and tear (including a reason-
able allomaﬂ»e ﬂn'obsolescenue)~-w*

(1) Of property used in the trade or
bu51nesu,-oor

(2) Of property held for the production
o f* income.

The cost of <The o;ooelty is the basis upon wnich
appellents! QeUTeClguLOQ rust be comsuted. (Rev. & Tex.
Code, §§ 17211, 180%1, 180%2.) qpe¢lanuv heave the burden
of este ollsﬂln~_uhe DOTv on of the sales price zllocable to
the deprecisble property. (Csmn volbters Land So., £ 1T.C. 3

£'d, 150 F.24 dL*,g371L Ju7_ev‘ .ce Co., T.Cv Hemo., uﬂu.
Loo. 10073L and 1006741, Hov. 9, 19425 fopeal of Xung .0 L.,
Cel. St. Bd. of Zquel., hay 5, 19 3.) The basis of the
depreciable pro Oefbv is required to be determined in accordance
witn respondent's regulations (Cal. Ldmin. Code, tit. 18,
reg. 17208(e)) which provide in materisl part as follows:

t- \n\O

In the case of the accuisition ... O &
compination of depreciadble end non-
deprecilabile property for a lump suii, as
for exemnle, buildings end land, fhe
basis for denreciation cennot excesi 2n
sinount which bears The Ssig nronorition
to the lwin sum as the vellle oI Tne
denreciable nronertv al Tnal Tine.

(Underscoring added.)
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Annesl of Gilvert snd ©

The soleevidence subnitted on behalf of eppellants
consists of an appraisal cated Zugust 3,196%, wvhich places
a market value of 2,000 on the land, exclusive of a 1 1
improvements, as of October 1, 1959. tovellents! claim is
founded on the premise thet the appraisal establishes the
market value and, therefore, the cost of the Land and that
the balance of the ourchase price represents the costof
improvements . On this premise, the cost of the improvements
would be :,217,619. 30. '

The force of the appraisal as evidence of the wvalue
of the land is weakened because the sppralsal wasmade
approximately five years after the sale. A retrospective
appraisal is not entitled to great weight as evidence.

(Huron Buildinz Co.,15 3.T.4A. 1107, aff'd, 53 F.2& 575
Qld liission Fortland Cement Co. , 25 B.T.Z. 305, afftd, .69 F.24
076.)

Mppellants'provosed allocation of the purchase
price, moreover, rests on theasstmption that the stated orice
for the land and improvements was eqgual to their combined

fair market value. 7That asswmtionis not necessarily correct.

Since the present vaiue of a. dollar payable in a
future year is less than its face value, the statednrice of
property may be influenced by terms requiring peyment over a
period “of years. The stated price must Se consiriere-3 in
connection with the terns of nsvuent. (i._tcauline Uasev,

38 T.C. 357.) In ksrcus 2chliti, T - C.XMemwo., Dxt. Hos. 12399~
12402, June9, 1946, properiy waich sold for a stated nrice
of 375,000 payable over a five-year terim without inferest vas
held to have a market value of only $60,000 three days before
the sale, One reason for the court’s refusal to recognize
fair market valueass being equal to the stated price was that
no interest was charged.

In the case vefore.us, the purchase yprice was
influenced by terms. nroviding for o ayment over a twenty-year
veriod without interest. It is reasonable to asswae,

.:refore, that the stated oricewas considerably greater
2abhe actual value of the land end improvements, Thus,
even 1f the wvalue - ofthe land was j2i+,000 as eppellants
contend, the value. of the imorovenentswas substantially less
--than the balance of the total price. In other words, the
share of the t(ital price zlloczble to the imnrovementis on
the basis of relative values ygosmuch zess then the share
wnich -appellants »nropose to allocete vo those-improvements.

Since appellsnts nhe
respondent's action was errone
allocation of the price and its 2
depreciation deductions for the y
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‘ Pursuant to the views expressed in The opinion
of the board on file in this proceeding, and good cause
appearing therefor, '

IT 15 Heddsy 0IDEED, EOJUDGED AD JALLAAJ, pursuant
to section 19060 of tne Zevenue end Texation Code, that the
action of the Franchise Tgx Board in denying tﬂe claim of
Gllbe;u end merle Cawuﬂvi for refund of personel income taxes

the amounts of 525734 for the years 1050 and
1960, respectively, be and The saze is hereby sustalned.
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Done at Sacramen o , Celifornis, thls 1%th day
of December » 1966 , by the State Board of Eq_alizaﬁion,
A\ s Chairmfn

_ -74;\, %\ i{;bwa: , Member

V4
Mv(‘ C’{//- 7 V;I/?'/v(///;‘_ef npger
= /
C;/ Al / ’4/ , iember

{
, rember
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