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Z¥0RE THE STATE BOARD OF EQUALIZATION
OF THE STATE OF CALIFORNIA
In the Matter of the Appeal of )
AA.LJT\]-‘ I\JA, .L.L\Ce ) )
For Ippelleant: Montelecne & McClrory a n d

Stanton P, Belland
Attorneys at Law

For Hespondentv: Crawford H, Thomas
Chief Jounsel

Ton Muraki and Joseph W. Kegler
Associate Tax Counsels -

OPINIOGN

rr"n;s apopeal is made pursuant to section 25647 of the

Revenuve and Eaﬂat‘ﬁn Code from the'action of the Franchise

Tax Bozrd on the protests of Alvade, Inc. aTalnou proposed

“Osessmczts‘of additional franchise tax in the amounts of
288.70, $2,107.52, and §1,390.51 for the texeble years 1953,

19/9, and 196- respectively., .

[
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The cuestion ©o be resolved in this appeal 1» whether

appellent, a5 an assignee of pvart of a joint venturer®s interest

in & consiructica contract, became a member of a secon joint -

venture or Usrhvenvure! with the assignor,. '
Aopellent Zs a Colorado co*oo aulon which queliified

To €0 business in Californis on June 1958 IT is engazed in

The tunnel coanstruction business. IuS entire ccrporate stock”

is cwned by ir. z

ad Mrs, Al Aitken, Mr, Aitken ls an expers
in tuanel cods:;aut;OQ. T T '

In June 1958, a joint venture was formed between
Kemper Construction Co. (hereafter "Kemper'), a California
corporation, end MecDonzld & Xruse, also a California corporation.
On June 17, 1958, the joint venture was awarded a cUn:racu Tor
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Mnneal of Alvada. Inc.,

the construction of a tunnel. Kemper and MacDonald & Xrus
contributed $75,000 aad $25,000, respectively, to the capltal
account Of the joint venture and agreed to share in the profits
and losses ln_DfOuO tion to their respective contributions.
Kemper was designated 35 the sponsor and was to appoint a
project marager and maintain day-to-day supervision,

/ On July 24, 195§, appellant entered into an agreement
with Kemper, titled Missignment of Interest in Joint Venture
Agreement .M Thepertlnent parts of the agreement were as
follows:

1. XEMpER CONSTRUCTION CO. hereby assigns to
ATVADA, INC., Thirty Percent (30%) of the
entire Joint Venture so that as between KEMPER
CONSTRUCTION CO. and ALVEDA, INC. as of the
date of thls Agreement the interest in. the
Joint Verture would De:

XEMPZER CONSTRUCTION CO. -'FO‘ty— ive Percent (459
QLVADAﬁ 1NC, - Thirtv Percent (30%)
)

)
MAC DONATD & XRUSE 2

Twenly-five Percent (25%)

pos

- LLVADL, THNC. shall be entitled through the
(EYPER CONSTRUCTION CO . to Thirty Percent (30%)
oF Tth2 profits and is liable ror Thirty Percent
(30%) of the losses ...

>
1

4
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5
'

INC. agrees to pay to XEMPER
N Thirty Thousand Dollars ($30,000)
1tal contribution to reimburse KEMPER
ON CO. o.., with the same rights and
of The return of said capital
- as XEVMZER CONSTRUCTION CO. derives

T Venture Agreement ...
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onal canital contribution is
ne KEMPER CONSTRUCTION CO. -
KRUSE JOINT VMNITRH7 the XKEMPER
C0, %5 share of said ‘capital
sheil be furnished by the parties
: s stated in Pa;auﬂ'UA 1,
e Percent (L5%) ... by the
N CO. and Thlruy Percent (30%)

RN
CCIS:ﬂUVEI
contributi
h3reto on
TO wit:

TITNLS T
2 CO
Sy s CUN

OO<} Hh

:-_.X.’:.:).r. )Co g“ eSS ’Cha'c it derives c.ll Of
Serest in the Joint Venture of KEJLUR
JC2I0N CO. and MAC DONALD & XKRUS througn

,tAis Assigrment by the KEMPZR CONSIR UC 10N CO.
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Appeal of Alvada. Inc.

and that its capacity at the project site
will be as an expert advisor to the KEMPER
CONSTRUCTIONCO. , the project sponsor.

6. ATUEDG INC. shallbe entitled to all of
the benefits and liabilities in proportion

to its interest as set forth in Paragraph 1
of the KEMPER CONSTRUCTION CO. in said KEMPER
CONSTRUCTION CO,-MAC DONALD & KRUSE JOINT
VENTURE, except that the management of the
prOJect shall continue to reside in the KEMPER
CONSTRUCTIION CO. ...

The agreement was signed by appellant and Kemper and also bore
the 31gned approval "of MatDoneld & Kruse.

tothe above agreement, appellant paid
$30-000t initially and made an additional contribution
of $%0,0 : coastrwuou. Through Mr. Aitken, appellant
actively participated in the constructlon of the tunnel. The
tunnel was completed in 1959.

Kemper paid agnellant!s 'share of the profits te.it in
the years 19359 through 1961. Mnnellant reported these amounts
in 1its franchise tax returns for the income years in which it
received :he amovts.

The assessments in-question arose from resnondentfs
action 1n reallocatmg gonellant's profits to the income years
1955 and 1959 The undemy’.up premise for this action is a
défermination by re sp cndent that appellant ! s agreement with
Kemper created a "subveniture," a form of joint venture, and
that wndar rules aprlicable to joint ventures anoe“mm’s
di stridvutive snaze Ol the income of the' venture was' returnables
wlthout regard to when itwas distributed.

Lppellart contends that its arrangement with Kemper
did not create a joint venture because appellant had no r1ght
of managemsnt and control. It thus concludes that it was not
recuired to report lncome from the construction project until

% actually received the income. .ﬂnnellant does not otherwise

Gi spute the correctness of respondent rzallocation of inconxe.

Tne sole issue which w2z must considexr . therefore is
whevner eppellent and Kemper were--engaged .together in a joint
venture.

oy two or nore
~orise for D“O"u.
Ty 6-‘8 [3 Ca..._.
.2d 396, 399.)
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It has beenstated that the elements of a joint venture are:

(a) a community Of interest in the subject of the undertaking;
(b) a sharing in profits and losses; (¢) an "equal right"or
a lpi ot in some measure” to direct and control the conduct of
other and of The enterprise ; and (d) a fiduciary relation
o oor amoa%,the parties, (Stilwell v. Trutarich, supra,
Aop. 24 614, 618 [3 Cal. Rotr. 289 See also
Flenders v, United States, 172 E‘ Suoo. 5 943.) The authori
to manz.ge the enter g rise; however,may be placed in one of the
members Without des ylng the nature of the arrangement as a
joint venture, §§;;3ggg v. Trutanich, suwore; Sime v, Malouf,

(\
95 Cal. App.2d82, 95 [912P 2d §1+o7 513 P.2d T889; AVﬂuoq
' 6

O o
[4¢]
l,
,l)

b
1

7 Joint venturer shares q1s interest in the ventur
third nearty uacser an arrangemen t which itself has the
eris joint venture, then a second Joint venture,
acter rized as a “subventure" is created.
¢ 823; Walsh Constructicn Co, v. Church,

,r;V Klein, 18 T,C. 80Lk; Bdi W. Abrams,

5
T
. 2

~N oW
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. 8570%, Oet, 17, 1961.5 1in uWalsn .. ‘
Church, supra, subventures were Tound to
rate member of several joint ventures. €ngaged
Tion projects assigned porticas of its
waber of 1Ts officers and members cof Thelr
ne assignees contributed funds and were to mzke
cnvt Tions as might be required. The agreements
ovi‘ed thnat The.assignees were to have no volce
czment of the tonstrucitlion projects, althougn some
parvicipate in management as officers of The
rpoavion,
rezoling authorities support respondent®s
a8t appellant and Xemper were engeaged in & Jolnt
form of a subveniture., " In order tTo gcauire &
er’s interest in the main joint venture belween
Donald & Kruse, sgppellant contributed capital and
agreed To share in the profits and losses, Iy tae
agreenent between sppellant and Kemmer, appeliant
sexme penefits and lisbilities in propoerticn to itTs
erper nad in the mein joint venture, excznt that
e continue to manzge the cons:ructionprojeci° The
fect cer vag To manasze the pr 03e T did not affect the .
velldid ne questioned SJbVGQuufe between Kemper and _
apnell more then it affeclted the validifty of the acknow-
ledged main venture between Xemper aqd MacDonald & Xruse..

-

in asccord with respondent's determinglion,

i .
4 -~

a7 2 e =T e amd e T - . N . EIa) -

tnat enneilantc and Xemmer were 6ﬂgaged in a Jouin Ve--bufe;
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Appeal of Alvada, Inc, S

ORDER

Pursuant to The views expressed in the opinion of
the board on file in this proceeding and good cause appearing
therefor, _ ‘ -

IT IS HZERZBY ORDERED, ADJUDGED AND DECREED, pursuant
to section 2356567 of <he Revequv and Taxation Code, that the
action of The Franchise Tax Board on the protesis of Alvada, Inc,
against provosed assessments of additional franchise tax in tThe
swounts of $3,288.70, $2,107.52, and $1,390.51 for the taxable
years 1978, 1959, and 1900 resoeCulvely, be and the same is
hereby susteained.

Done at Sacramento California, this - 27th- dz
) A T 2 '- ? 2. 3 -Z" ™ 3 43
o April . 1997, py the State Board or Egualization.

~ .<;)/ / %D ”“%if4u 2 . , Chairman

NES AN TES Y
(/ / '% /wfééh' U , Member
/f? //7 //// : ; Membser
//);C; //;Hzf;772//7,, , Merber

s Secretayy

\/\f ! : !

, Member
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