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the action

vursuant to section 25667

O' bxe

Associlate
OPINION
These appeﬂls are made
of the Revenue and Taxation Co c¢e from
Frenciise Tex Board onprotests against proposed assessnents
of additional franchise taxasrfollows:

Fome Savings and Loan Association

Home Savings and Loan Assoclation as
Successor in Interest To Hollywood
Savings end Loen Assoclation

Pasadena Savings and Loan Lssoclation,
Home Savings and Loan ;‘soc;at iom,
Assumer snd/or Transferee
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Incomne
Year

1956
1957
1958
1959

81,389.33
747.22L 08

878053
), 620,93

35,051.09



Aopeals cof Home Savings and Loan Assoclation, et _al.

After these eppeals were filed, Home Savings and
Loan Association (hereafter referred to as aopelWaau),paWd
the amount of tax assessed against it for the income year
1659, 1Its appeal for that year will therefore be treated
as from the denial of a claim fcr refund, in accordance with
section 256078 of the Revenue and Tazation Code,

Several of The issues Oflﬁlﬂally involved in these
appeals have been elinminated through concessions by the parties,.
These ccncessions will be reflected in our order.

The primary guestions which remain are in connec
with ﬁnpellaqt s COMOhbabLOQ of a deductible addition to it
bad debt reserve for the income year 1959,

Lppellant Home Savings and Loan Asso
d began business *n 1889 Ddfiﬁg
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Aopeals of Home Sav oan Association. et sl.

1=t

ngs and

1

F\'C;

: We shall first consider whether the computation of
The deductibple percentage should be based only on sppellant®s
experience or on the comqu d c?p rience of i1tself and the
other associations wnose assetls it acquired.

The controlling statute, section 2L3L8 of the Revenue
and Taxation Code, allows the deductlon of’ ”qeots wihich becomv
vorthless Vluﬂ*ﬂ The income ye or., in the discretion of the
Franchise Tex Board, a feaSOﬂaD7C addition to a reserve for
baQ. d bbSo i

Fursuant to this statute, resoondent ado:o-led regula-

tie 18,. California Administrative Code. The

S ex C;UQ1V5¢Y to savings and loan associations
to income years beginning after 1958, The
ions of the regulation are as follows:

i
® 0

[l
3

(3) Rules Governing Use Reserve Method,
In deltermining the ratlo of losses to out-~
standing lo;ﬂsxorlqcome years, beglnning
after December 31, 1958 a moving average
is to be employed on a hasis of 20 years
_exnerloﬂce including the income ¥ear « oo «
However , in lieu of the moving averag
GKOG”LGHCS factor ana association may use

an average experleﬂceiﬂ“uo“ based on any
20 comsecutive years after the yea*!92/,
provided, that for any 20- -year period
selected the association wmust use its own
bad debt loss experience for the years that
1t was 1n existence during the period
selected and the average bad debt loss of
similar associations located in this State
ch years as are necessary to comolete

O
=N

for su

the 20-year pe:i Associations which ‘have
not been in ez-sceuce 20 years, see sub-
paragraoh (3)(ii).

(1) & nevly orgenized assoclatio:
4=

on or an
assoclation wnich arises as the result of
a merger,  consolidation or the acquisition
of buDSbuﬂt'ally all of the assets of a
p;edechQOf aSSOCL&blOﬂ NLLQOht surficient
years® experience for computing an sverage
as pro Vldcd Tor zbove will be OCfﬂLGC@i to
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Aop eals of Home Savings and Loan Association. et 2],

eXOC”lCﬂCG or O'Qc‘ 1 71
respect To the same X I ueh
association has not been in existence during
all ox nart of either of the 20-year periods
descrived at the beginuning of this paragraph,
it must use an average bad debt loss experience
factor consisting of its cwa bad debt losses
during the years for the period selected plu
the average bad debt losses oif similar associla-
tions located in this State for such years as
are necessary to complete elther of tThe 20-yeear

peflodc selected., The average bad debt loss es
of such associations for the years 1928 to 1947,
inclusive, hes been determined by the Fraachise
Tax Board to be 0.6 percent, The average bad
debt loss for each year from 1928 to 1947,
inclusive, is as follows:

{ x % X
The statewide average loss alloweance is appli-
cable for zll income years beginning a“ue
December 31, 19585900 11 detvrmlq1n¢ Tth
average exgerience or similar aSSOCJat_ons

oowe w
o,
l_l

wn o

Sowm

3

1 a—l'l of

ne average exoeflence
n with respect to the
ed with the average
assocliation.

= )
O
l,_l
%

t

(@) J QO s
3

hppellant does not contend that the amount allowed
by the Fragnchise Tex Board as en additicn to its bad debt
reserve wes Iinadeguate from the standpoint of antlrlpated
losses. The essence oif its position 1s that in comput 1ng
its ioss factor 1t has used only 1tTs own experience and thu
has followed, literally, the terms of the regulation

Althougn the regulation refers to use of an assocl

tion®s "own experience! it erL'Clt¢y assumes the propr ety o”
usiﬁg The loss eyoezﬁence of a predecessor This 1s apparent
iri the lenguage of subdivision (j)(Ll), wnwcn recognizes th

~-156-



Aop eals of Home Savings and Loan Assochaiion, er ale

propriety of substituting the loss exper e ice of associations
vhich have ceased business ii the operation is continued by a
successor assocliation, .

o}

The r“fﬁﬁatﬂon in guestiocn is simila
te 5

16L7-~2 Cun, D”'Lo 25, as suoplemented by Rev. Rul. 5k ,
195%-1 Cum, Bull. 60, and Rev. Rul. 57-350, 1957-2 Cum, Bull,
1Lk, which together som7¢ea out the policy of the United States
Commnissioner of Internal Revenue in granting bad debl reserve
deductions to banks, pursuant to a federal statute suoubanu¢¢lly
identicel with the one That concerns us hereo (Mim, 6209 zad
supplemental rulings are now supersecded by Rev. Rul. 65- 92

19%5 Tat. Rev. Bull. No. 1k, at 8.)

As pointed out by appellant, feder
have held that a bark must use 1Ts own previ
in computing its loss factor despite changes
nupa~emenbc or in location. (First Nationsl
oL T 429, aff'd, 23% F.2d 868; Union Hati
“““su Cox_p: Figin, 26 T.C. 537; Northern Be:

Pkt. No. 72770, Dec, 3, 1962; American State < United
States, 176 F. Supp.-6%, affid, 279 ¥.2d 585, The Internal
Revenue Service has also ruled That a bank mey not use the
loss experience of another bank from which it acquired ceriain
loans, where the other bank continued in business. (Rev. Rul.
5k-133, 1954-1 Cum. Bull, 60.)

More recent cases, however, involving facts more
closely resembling those belfore us, hiave given a broad inte
pretation to Tthe Ter: ”oxn experience,"

In Pullman Trust snd Savinegs Benk v. United States,
235 F. Supp L affid, 338 ¥F.2d 660, 2 so-called "0ld Sank,"
formed in 1 as in the process of liquidation from the
year 1930 ur it was dissolved in 19%0. A "New Bank,
incorporate 932, had the sDh officers and QchCbO“S
as The "0id " ysed the facilities of the "0ld Banlk,"

ssumed sub '"all‘ all of its deposits.and liebilities
apd'*ook 0ve tain as;eus of the "0ld Bank," ItT was un-

UNew Bank!" could utilize the loss experience

of the “Old for the yea”c 1923-1931, On the disputed

guestion, T uet held that the two banis were in Tact a

single and continuous operation and That Min, 6209 required
the "New Dank use tne combined loss experience of both

baLLs Tor that vart of the 20-year period when both bank

.  The courit stated that:

Plaintiff-g use of the 0ld Bank'®s loss
expericsnce Quring the latiterts period
of liguidation does notT comstvitutie, as
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consisted of
combi”ed-to conprise the WO

(235 ¥,

tpe gua

i1
be mesnis

Lo §

__I
-\‘}
w
T\)
~

L‘.

ion NaiIOO 2l Bank of Youngstown

Subsequently, in Ual
v, United State,, 237 Fo Supp. /939 it was held that a bank
incorporated in 1932 could ot be reguired To use ilts own
loss. e\oewlc wece Tor the Tirst year of ils existence, a year
in which it incurred no losses., Instead, it was permitted
tc use for that year the loss experience of two older beanks
vart of whose liabilities had been assumed by the taxpayer
bank and substantially all of whose assets had been assigned
to the taxpayer bank as security for notes it received as
consideration for its assumpticn of lisbilities. The court
found that the taxpayer bank was an entity independent of
the old banks, but sald that: :

erprat tion.of mim sograp oh
equent rulings, the courts
to the words "own experience'

e 7 ne
n that the experience should
237 Fo quoq 753» /6‘:"\;)

In Peonles Bank and Trust Co, v. United States,
260 ¥, Suop. 629, the rederal District Court reviewed the
applic'tioa of Mim., 6209 to the pl?iﬁui*~ bank wnich was
the sucvivor of a series of mergers with five other banks.
The merg e'Ps5 occurring during the 799033, were with other
‘banks, each of which had been in business for a similear
periocd. The signific aace of the case is that both sides
ané the court agreed that some sort of combined percentage
should be used,
As previously stated, auoeTl 1t acquired substantially
the assets of elght other savings and loan assoclations,
T hes not describad the COuOlbL@ aeua17s of all. the
ions, btut 1T nhas been alleged by respondent and not
v appellant that gil of upe accgulsitions constituted
under the provisions of the CaLlLO 'nie Savings and
sociztion Law znd under the provisions of the Revenue
ation Code., . Paraphrasing vl tp71mzn Trust
yings Bank ve Ugited Svate ; SUDD. 31/
338 F.2d 656, eappellent o i D“Qe perts
orbined To comnrise the w ing the
cicn i ion National B v. United States,
a i exner of an assocliavion

=158~
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Pursuant to the views e\oresD :d in the opinion of
poard on Iile in tThis pfOC @dLn_5 nd good cause gppearing
eror

’

HEREBY ORDEZRED, ADJUDGED AN DECREED, pursuant
of tThe Revenue and Taxeation Code
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(1) that the action of the Franchise Tax Board on the
protests of Home Savings and Loan Assoclation agalnst proposed
assessments of additional fragchise tax in the anounts of
$5,078.97, $13,0856,04%, and $81,389.33 for the income years 1956,
1957, and 1958, respectively, be sustained in accordance with
concessions by appellant;

_ (2) that the action of the Franchise Tax Board on the
protests of Home S gs .and Association as successor in
Interest to Saving Loan Associatiocon ageainst pro-
posed assessi I enchise tax in the amounts of
$878,53 and &4 ne years 1955 end 1955, respec-
tively, be rev with concessicns by respondent;
and

(3) that the action of the Franchise Tax Board on the
protests of Pasadena Savings and Loan Association, Home Savings
and Loan Assoclation, Assumer and/or Transferec, against a pro-
- I ~ S N RAAL o P BN T 2 L EN y G A= o
agéeaﬂabS@Sim?n%ﬁOL-?quth“a; }EQQC?LSQ tax in fﬁe emount of
$35,051.09 for the inccome year 19595 be modified inr accordance
with a concession by respondent by excluding from the mecssure
of tax the balance of $340,658.38 remaining in the bad debt
reserve of Pasadena Savings and Loan Associstion when thet
assoclation merged with Home Savings and Loan Association.

IT IS FUx ; ADJUDGED AND DI ursuant
to section 26077 of the Re nd Taxation Co he acition
cf the Franchise Tax Board in denying the cleinm of Savings
and Loan Association Tor re > frenchise tax in the amount
of &747,22%,08 for the incor ar 1959 be modified in accordance
with a concession by respondent by increassing to §408,270,58%.63
the znount of outstanding loans subject to the applicatiocn of the
bad debt loss Tactor,

Iin a1l otner respects the actions of the Franchise Tax
Board are susteined,

-160-~
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