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Tn the Matter of the Appeal of )

MARION A. GREGG )

Appearances:

For fppellant: Wiathrop O
: : ttoil a

For Respondent : Lawrence C. Counts
Lssistant Counsel
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This eopeal is made pursuant to section 1859% of
tne Reveaue and Taxation Code 9fon The action of The Franchlse
Tax Board on the protest of Marion A. Gregg against a proposed
assessment of additional pefsoqol incone Tax and peﬂalty in
the total amount of $463o9l for the year 1960, The penalty
anounted to $92.78 and was 1mposo¢ for failure to file a Timely
return, However, ros~oadent Pranchise Tax Board has conceded

the penalty Llssue.
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foveal of Marion A, Gregsg

However, no payments were receive L by yoellant
from her husband hﬂbll Lpril 1960 when aoooWLP T accepted

914.%22 50 as a release for delinquent pa ymenuso The

followi ing lenguage appeared on the reverse side of the
canceled check:

feceptance of the sum indic
face of this check, together C

ment hereon by payees con st es acknow-

ledgement of full sauls faction of all suams
due for child support and alinony cee.

ated on the
n endocrse-

Puring 1960 the husband subsequently disbursed
an additional $1,350 "to eppellant,
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personal income tax return. Respondent considered the.amount
as alimony taxable to the wife and issued the proposed assessmen

Appellant assumed That the amouats paid were not
vaxable to ae“, and inasmuch as appellant’s other incoue wes
not sufficient, in end of itself, to result in personal incoue
tax liebility for 1960, appellant did not file a timely 1960

4]

The issue presented is whether the amount paid by
the ex-husband to appellant in 1960 is to be regarde ed as
alimony taxeble to gppellant or as child support money wnich
was not texable to her, '

Section 17081, subdivision (a), of the Revenue and
Texation Code provides in part:

£ a-wife is divorced ... from her husband
ucder a decree of. divorce ..., the wife'ls
gross luncome includes periodic payiments
(vhether or not made at regular intervals)
received after such decree in dlocna;ge or

«oc 2 legal opligation which, beceause of
the marital or Tamily relationship, is
14pOS€d on or incurred by the husband under
tne decree or under a wrilten instrument
incident to such divorce sees

Section 17082 provides in part:

Section 17081 shall not ap
of any pé voent whic 1
1n3urtacqb, or agr
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Appeal of Marion A, Gresg

g the tazable year the aforementioned
Tory rrov1sioms viere svmllar in all respects to

federal statutory counterparts, sections 71(a)(1)
) of the Internal Reve aue Code of 1954,

During

Under the comparable federal law, unless the
decree prov riding for the periodic nayments specirfically
states The amounts or parts therecl allocable to the
support of the child, the entire amount 1s regarded as
alimony Taxable to unp wife. Allocations To child support
may not be 1left to determination by inference, (CcW“wacloaeT
v. Lester, 366 U.8, 299 [6 L., B4, 24 306}. ©See also Well v,

Commissioner, 240 F.2d 58% snd Florence C. Thomson, T.C. Memo.,

Dit, No. 2;5% 6L, March 28, 1966.)

rurthermore, the receipt of arr afaces of alimony
paid by the husband in a lump sum constitultes the receipt
of a periodic paymnnt includible in full in the gross incoue
of the recipient in the year in waich 1t is received. (Zstate
of Sarah T, Amcwscnklne 1% T.C, 1128, aff:d, 189 F.2d 257;
ilsie B. Gale, 13 T.Co 661, alJ‘Q, 191 F.2d 79.

AuDCllaﬁb S p:]ncvo 21 contention is that the Lester
case, supra, declded May 22, 19oL represented a change in
the declisional law and sho&ld not be appllied retroactively.
She points .out that as of April 15, 1961, The date her tax
was due and payable, the Ninth Circuit Court of Lopeals did
not regulre a specliric statement in the decree oi The amount
or part of child support in order for the wife to exclude the
amount f“om her income Tor federal tax purposes. (BEisinger v,

nissioner, 250 ¥.,2d 303.) She also cites Linkletter v.
Malkec 381 U.S. 618 [ZUL L. Ed, 24 6017, in which the Court
field tnat a decision which it made, overruling an carlier
decision by it regzrding the aam1551017Lt7 of evide ence,

should not be eapy lled to criminal coavicitlons that had becone
Tinal in reliance on the earliier decision.
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There are a number of considerations that lead
us to decide this matter on the basis of the Lester case,
without regard to the date of thatl case: (1) we are not
in the position of a court of last resort ove rruling one
of its earlier decisions; (2) we have 9“6V“O“‘7] cited
the Lester case as authority with respect to a taxable
vear predating that case (tnpeal of Leslie A, Spivek,

of Equal., March 17, 196%,; and (3) tThe
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Eisinger d sion was not a decision by a court of last
Tesort nor did it stand unopposed prior to 1961. (See
Deitsch v, Commissioner, 2L9 F 24 S%L, and the lower court
decision in thno Tester case at 279 F.2d 354%.) The decision
by the United States " Supreme Court in the Le‘tgg case,
moreover, has been deliCd retroactively by other Tederal
courts. . (Florence C. Thomson, supra, L.C. Memo., Dkt. No.
2554%-6%, Marcn 28, 1966, ) :

lant also cites Hunter v. Hunter, 170 Cal.

: Lopel
fpp. 24 576 [339 P.2d 247] as authority for the proposition
that the lump sum payment COQSLlEULGQ cnild support mdnej
and not alimony. We do not believe, ho»rev\,fj that the
Hunter case applies here, n that case a divorced wife
was held barred from recovering child suppoet money :rom
her ex~husband because she aad “entered into an agreene
releasing him from child support Daj'eqts specified jn Lﬂe
divorce decree. The court indicated that she was attempting
To recover, not funds for curreat support of the children,
but reimbursement for fuads she had alweady sgpent for Thelr
support. The Hunter case did not involve the interpretation
of section 17081 or any other tax statute and, furthermore,
the amcunt of child suoporu in thal case was specifically
designated in the divorce decree.

‘ Based on the United States Supreme Courtls inter-
pretation of the federal couanterpart of section 1‘7081 of tThe
Revenue and Taxatlon Code, it 1is our conclusion that the sums
wvhich appellant received rrom her former husband in 1960 were
includible in her gross income because her divorce decree dlid
not specifically designate any amounts that were attributable
to child support,
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Lopeal of Marion A. Gregg

T I8 HEREBY Of ADJUDGED AND DECREED, pursuent
to section 18595 of the Reven and Texation Code, that the
sction of the Franchise Tax Board on the protest of Marion L.
Cregg against a proposed assessment of additional personal
dncome tax and penalty in the total amount of QLéj 91 for tThe
vear 1960 be modified by climinating the penalty. In all
other respecits, The action of the Franchise Tax Board is
sustained.

) Done at Sacramento , California, this 7th day
AL _— - -
of July , 1967, by the State Board of Equalization.
0
Vi A 2 Coalfmaﬁ
Kl/g”é{“ /(L/f Member
et
(j'//\‘ 'y £
\ 1Ly , Menmber
/ , Menber
g /// , Member
) A
ATTEST: s . Secr etary
7/ \&\/
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