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OPINION 

This appeal is made pursuant to section 18593 
of the Revenue and Taxation Code from the action of the 
Franchise Tax Board on the protest of Burton A. and 
Jeannie A. Marks against proposed assessments of addi-
tional personal income tax in the amounts of $293.67 and 
$83.12 for the years 1969 and 1970, respectively.
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Appellants filed joint federal and California 
income tax returns for the years 1969 and 1970.  In March 
1972, respondent received a federal audit report showing 
various adjustments in appellants' reported taxable income 
for each of those years.  On the basis of that report, 
respondent made corresponding changes in appellants' 
reported income for state income tax purposes, insofar 
as the federal adjustments were applicable under California 
law.  The resulting notices of proposed assessment of 
additional tax for the years 1969 and 1970 were issued 
by respondent on September 15, 1972.  Appellants filed 
a timely protest against those deficiency assessments, 
advising respondent that they were contesting the federal 
adjustments and requesting that further action on their 
protest be deferred pending a final federal determination. 
Respondent acquiesced in that request. 
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Early in 1978, respondent received a copy of 
the final settlement reached between the Internal Revenue 
Service and appellants with respect to their federal in-
come tax liability for 1969 and 1970.  Respondent reduced 
its initial deficiency assessments for those years in 
accordance with the final federal determination and 
issued notices of action on appellants' protest, affirm-
ing the net adjustments.  This timely appeal followed. 

In support of their position, appellants make 
vague allusions to error in both respondent's deficiency 
assessments and in the corresponding federal action. 
They also contend that respondent's assessments were 
untimely and, since they had not agreed to any extension 
of the assessment period, were thus barred by the statute 
of limitations. 

Section 18451 of the Revenue and Taxation Code 
provides, in part, that a taxpayer shall either concede 
the accuracy of a federal determination or state wherein 
it is erroneous.  It is well settled that a deficiency 
assessment issued by respondent on the basis of a federal 
audit is presumed to be correct, and the taxpayer bears 
the burden of proving error in respondent's determination. 
(Todd v. McColgan, 89 Cal. App. 2d 509 [201 P.2d 414] 
(1949); Appeal of Khristi A. Shultz, Cal. St. Bd. of 
Equal., Sept. 27, 1978; Appeal of Nicholas H. Obritsch, 
Cal. St. Bd. of Equal., Feb. 17, 1959.)  The taxpayer 
cannot merely assert the incorrectness of an assessment 
and thereby shift the burden to respondent to justify 
the tax and the correctness thereof.  (See Todd v. 
McColgan, supra; Appeal of Excel and Veronica L. Hunter, 
Cal. St. Bd. of Equal., Dec. 11, 1979; Appeal of Thomas 
L. and Wylma Gore, Cal. St. Bd. of Equal., Dec. 11, 1973.)
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In this case, appellants have made no attempt 
to establish error in the final federal determination or 
in respondent's assessments based thereon.  Under the 
circumstances, we must conclude they have failed to carry 
their burden of proof. 

With respect to the timeliness of respondent's 
assessments of additional tax for 1969 and 1970, we need 
say only that the original deficiency notices were issued 
on September 15, 1972, well within the normal four-year 
statutory period allowed for such action.  (Rev. & Tax. 
Code, § 18586.)  In view of this fact, there was no ques-
tion of timeliness and, consequently, no necessity for 
any waiver of the statute of limitations by appellants. 

For the reasons set forth above, respondent's 
action in this matter must be sustained. 

ORDER 

Pursuant to the views expressed in the opinion 
of the board on file in this proceeding, and good cause 
appearing therefor, 

IT IS HEREBY ORDERED, ADJUDGED AND DECREED, 
pursuant to section 18595 of the Revenue and Taxation 
Code, that the action of the Franchise Tax Board on the 
protest of Burton A. and Jeannie A. Marks against pro-
posed assessments of additional personal income tax in 
the amounts of $293.67 and $83.12 for the years 1969 and 
1970, respectively, be and the same is hereby sustained. 

Done at Sacramento, California, this 21st day 
of May, 1980, by the State Board of Equalization.
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