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BEFORE THE STATE BOARD OF EQUALIZATION

OF THE STATE OF CALIFORNIA

In the Matter of the Appeal of )
)

JUDY L. POINTER )
For Appellant: Judy L. Pointer,
in pro. per.
For Respondent: Vasio Gianulias
Counsel

OPINTION

This appeal is made pursuant to sectionl9061.1
of the Revenue and Taxation Code from the action of the
Franchise Tax Board on the protest of Judy L. Pointer
against a proposed assessment of additional personal
income tax in the amount of $177.00 for the vyear 1976.
Appellant has paid the proposed assessment in full, and,
in accordance with section 19061.1 of the Revenue and

Taxation Code, the appeal therefore will be treated as
an appeal from the denial of a claim for refund,
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The sole issue is whether appellant qualified
for head of household status in 1976.

Appellant supported a household throughout
1976. Appellant, her spouse, and her daughter were mem-
bers of the household until April 1976, when appellant's
spouse left. The daughter remained. An interlocutory
decree of dissolution of the marriage was entered in
June 1976, and the final judgment of dissolution was
entered in October 1978.

Appellant claimed head of household status on
her 1976 return. After corresponding with appellant,
respondent determined that she was not eligible to file
as head of household for 1976 and issued a proposed
assessment, which appellant paid.

Section 17042 of the Revenue and Taxation Code
defines a head of household. It provides, in part, that
an individual shall be considered a head of household
if, and only if, the individual is not married at the
close of his taxable year. For purposes of section
17042, in order to be considered "not married," an indi-
vidual must either be legally separated from his spouse
under a final decree of divorce or a decree of separate
maintenance (Rev. & Tax. Code, § 17043, subd. (b)), or
the individual must meet all the requirements of subdi-
vision (c) of section 17173 of the Revenue and Taxation
Code. One of those requirements is that the married
individual live apart from his or her spouse for the
entire taxable vyear.

Since the final decree of divorce was not
entered until late in the year 1978 and appellant's
spouse was a member of her household during the first
four months of 1976, she failed to qualify as a head
of household for that taxable year. Consequently, we
must sustain respondent's action.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 19060 of the Revenue and Taxzation
Code, that the action of the Franchise Tax Board in
denying the claim of Judy L. Pointer for refund of
personal income tax in the amount of $177.00 for the
year 1976, be and the same is hereby sustained.

Done at Sacramento, California, this 30th day

of March , 1981, by the State Board of Equalization,
with Members Dronenburg, Bennett and Nevins present.

Ernest J. Dronenburg, Jr. , Chailrman

William M. Bennett , Member
Richard Nevins Member
¢y Member
y Member
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