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BEFORE THE STATE BOARD OF EQUALIZATION

t . In the Matter

GEORGE H. AND

For

For

OF THE STATE OF CALIFORNIA

of the Appeal of )

)

EVELYN B. DANIS )

Appellants:

Respondent:

George H, Danis,
in pro. per.

James T. Philbin
Supervising Counsel

OPINTION

This appeal is made pursuant to section 19057,

subdivision (a),

of the Revenue and Taxation Code from

the action of the Franchise Tax Board in denying the

claim of George H.

and Evelyn B. Danis for refund of

‘ penalty in the amount of $13.35 for the year 1980.
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The issue presented i1s whether respondent
properly imposed a penalty for underpayment of estimated
tax.

Appellants, who are retired, filed their 1980
personal income tax return in January 1981, showing
gross income received from interest, dividends and
pensions. Full payment of their stated tax liability
accompanied the return. In February 1981, respondent
issued a notice imposing a penalty for underpayment of
estimated tax. Appellants paid the penalty under pro-
test and filed a timely claim for refund. When their
claim was denied, appellants filed this appeal.

RAppellants do not deny that‘they were required
to file a declaration of estimated tax pursuant to
Revenue and Taxation Code section 18415, nor that they
failed to make installment payments of estimated tax
during the taxable year 1980 as required under Revenue
and Taxation Code section 18556. They contend, however,
that the penalty should not be imposed because they
filed their 1980 return, with full payment of the tax
due, before February?l, 1981. Their contention is based
on instructions which'accompanied their state tax forms.
Those instructions read, in pertinent part:

(2) Your return as a declaration.--If on
or before January 31, 1981, you file your 1980
Form 540 or 540NR and pay the entire balance
due, then you need not--

file a declaration of estimated tax nor
make an estimated tax payment that would have
been due on or before January 15, 1981.

Estimated tax payments are required to be made
quarterly, beginning in the quarter in which the tax-
payer becomes subject to the provisions requiring such
payments. (Rev. & Tax. Code, § 18556.) If estimated
payments are not timely made, a penalty is imposed for
the amount of the underpayment until the payments are
made current. (Rev. & Tax. Code, § 18685.05.)  The only
situation to which the quoted instructions apply is that
in which liability for estimated tax payments first
occurs during the taxable year after September 15 of
that vyear. (Rev. & Tax. Code, § 18415, subd. (f).)

Appellants make no allegation that they were

first subject to the estimated tax payment requirements
after September 15, 1980. Therefore, the provisions of
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section 18415, subdivision (f), do not apply to them,
and the penalty was properly imposed.

Although we agree with appellants that the
quoted portion of the instructions, read alone, may be
ambiguous , respondent is not estopped from assessing
this type of penalty because of the taxpayer's reliance
on ambiguous or erroneous instructions or information.
(Appeal of Marvin W. and Iva G. Simmons, Cal. St. Bd.
of Equal., July 26, 1976; Appeal of Norman L. _and
Penelope A. Sakamoto, Cal. St. Bd. of Equal., May 10,
1977.) "The fact that appellants had done the same for
several years and had not been previously questioned on
the practice by either the Internal Revenue Service or
the Franchise Tax Board is irrelevant to the determina-
tion for 1980.

The action of the Franchise Tax Board 1is,
therefore, sustained.
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Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause
appearing therefor,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 19060 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board in
denying the claim of George H. and Evelyn B. Danis for
refund of penalty in the amount of $13.35 for the year
1980, be and the same is hereby sustained.

Done at Sacramento, California, this 3rd day
of March , 1982, by the State Board of Equalization,
with Board Members Mr. Bennett, Mr. Reilly, Mr. Dronenburg,
Mr. Nevins and Mr. Cory present.

William M. Bennett ., Chairman
George R. Reilly , Member
Richard Wevins _ _____ _, Member
Kenneth Cory _____ _ _ ______+ Member

N ____r Member

- e o e it et A M s . i 0 A A Dt e

-427-




	In the Matter of the Appeal of GEORGE H. AND EVELYN B. DANIS
	OPINION
	ORDER




