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Sacranmento, California; Tuesday, My 24, 2022
9:05 a. m

ADM NI STRATI VE LAW JUDGE LAMBERT: W are now on
the record in the Ofice of Tax Appeals oral hearing for
t he appeal of Bardia Housman and Beatriz Pena,

Case No. 18010200. The date is May 24th, 2022, and the
time is 9:05 a.m

My nane is Josh Lanbert, and | amthe | ead
adm ni strative | aw judge for the purposes of conducti ng
this hearing. M co-panelists today are Judge Akin and
Judge Hosey.

I would like to have everyone introduce
t hensel ves for the record.

FTB, can you pl ease introduce yoursel ves?

MR. KRAGEL: Yes, Judge. M nane is Bradley
Kragel, and |'mhere with Ronald Hofsdal. W represent
Respondent, Franchi se Tax Board.

ADM NI STRATI VE LAW JUDGE LAMBERT: Ckay. Thank
you.

And Appel | ant and representatives, can you pl ease
i ntroduce yoursel ves?

MR VESELY: Yes. Jeffrey M Vesely from
Pillsbury Wnthrop Shaw Pittnman for Appell ants.

(Reporter interrupted)

Kennedy Court Reporters, Inc.
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MR, VESELY: Not on? Now? No.

(Reporter interrupted)

ADM NI STRATI VE LAW JUDGE LAMBERT: There's a
button you press to -- and you'll see the green light.

MR. VESELY: The green light is on.

ADM NI STRATI VE LAW JUDGE LAMBERT: Maybe j ust
nove it closer? That may hel p.

(Reporter interrupted)

MR, VESELY: Cdoser? Al right. |Is that better?

(Reporter interrupted)

MR. VESELY: Let's get it closer. Al right.
How about that ?

(Reporter interrupted)

MR, VESELY: Ckay.

Jeffery M Vesely with Pillsbury Wnthrop Shaw
Pittman for Appellants.

M5. HUANG Annie Huang with Pill sbury Wnthrop
Shaw Pittman for Appell ants.

(Reporter interrupted)

M5. HUANG It is on. But how about this?

(Reporter interrupted)

M5. HUANG Ckay. Super C ose.

Anni e Huang with Pillsbury Wnthrop Shaw Pittnman
for Appellants.

ADM NI STRATI VE LAW JUDGE LAMBERT: Ckay. Thank

Kennedy Court Reporters, Inc.
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you. | want to thank you all for attending.
The issues are whether Appellants were
nonresi dents on August 29, 2009 and, even if Appellants
were residents of California August 29, 2009, whet her
M. Housman was entitled to a basis step-up as a result of
a valid check-the-box election for federal and California
i ncome tax purposes.
FTB provides exhibits A through EE. Appellants
provide exhibits 1 through 17. That evidence is now in
t he record.
(Appel lant's Exhibit Nos. 1-17 were received in
evi dence by the Adm nistrative Law Judge.)
(Respondent's Exhibit Nos. A-EE were received in
evi dence by the Adm nistrative Law Judge.)
ADM NI STRATI VE LAW JUDGE LAMBERT: Now,
M. Vesely, this will be your opportunity to present your
case. And first, I'dlike to swear in M. Housman so that
he can testify during your presentation.
M. Housman, can you pl ease raise your right

hand.

BARDI A HOUSVAN
called as a witness on behal f of the Appellant, having
first been duly sworn by the Adm nistrative Law Judge.

111
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MR. HOUSMAN: | swear to tell the truth, the
whol e truth, and nothing but the --

ADM NI STRATI VE LAW JUDGE LAMBERT: (Ckay. You can
say yes.

MR HOUSMAN:  Yes.

ADM NI STRATI VE LAW JUDGE LAMBERT: Ckay. Thank
you.

And M. Vesely, you may now proceed.

OPENI NG STATEMENT

BY MR VESELY, Attorney for Appellant:

Thank you, your Honor. Good norning, and thank
you for the opportunity to present our appeal today.

This case has been a |l ong journey for
M. Housman, both literally and figuratively. As you
know, the tax year involved is 2009. The FTB s audit of
M. Housman commenced in 2012. M. Huang and | were hired
inlate 2014 to handle the protest. The appeal was filed
inlate 2017. And, over the four |ast -- past four years,
four plus years, we have filed five briefs with this body.

Not wi t hst andi ng submitting three decl arations
under oath, M. Housman wanted to speak directly with you
folks today and to tell a story. |In fact, he has traveled
fromAustralia; | heard it was a 14-hour flight just --

just to be here today. And we wel cone questions fromthis

Kennedy Court Reporters, Inc.
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panel .

ADM NI STRATI VE LAW JUDGE LAMBERT: M. Vesely,
you coul d probably nove the m crophone even cl oser so we
can really hear you well.

MR VESELY: Still closer?

ADM NI STRATI VE LAW JUDGE LAMBERT: Yeah.

MR. VESELY: Ckay. Sorry folks.

ADM NI STRATI VE LAW JUDGE LAMBERT: You've got to
get pretty close to these.

MR VESELY: Al right.

ADM NI STRATI VE LAW JUDGE LAMBERT: Thanks.

MR VESELY: |s that better? Got to work on that
one.

As you know, there are two issues in this appeal.
First, whether M. Housman was a California resident in
2009, when he sold his 70 percent interest in Monkey Pty.
Limted, an Australian Proprietary Limted Conpany. It is
our position that M. Housman, who arrived in California
fromAustralia on April 19, 2008, was not a California
resident in 2009, when he sold his interest in Mnkey;
and, thus, none of his gain fromthe sale is taxable by
t he State.

| ndeed, the evidence which has been presented in
this case denonstrates the conpl ete absence of the

rel evant indicators of residency for M. Housman during

Kennedy Court Reporters, Inc.
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2008, after he arrived, and 2009.

Now, the second issue is whether Mnkey's
check-the-box election to be classified as a partnership,
whi ch was approved by the Internal Revenue Service, which
was effective April 1, 2008, is binding for California
i nconme and franchi se tax purposes.

If it is binding, then M. Housman shoul d receive
a stepped-up basis in his Monkey stock as of April 1,
2008. It is our position that, even if M. Housnman was a
California resident at the tinme of the sale, which we do
not concede, there is absolutely no question that, under
California |l aw, Mnkey's federal tax classification is
bi nding on the FTB, and that M. Housman shoul d receive a
st epped-up basis in his Mnkey stock.

| ndeed, Revenue Taxation Code Section 23038(B) --
as in boy -- (2)(B)(ii) is explicit. It states the
classification of an eligible business entity, |ike
Monkey, shall be the same as the classification of the
entity for federal tax purposes.

Regul ati on 23038(b)-3(c)(1) could not be clearer.
Even its heading says it all. It says, quote, federal tax
classification is binding for California inconme and
franchi se tax purposes, unquote.

That section of the Regulation further provides,

guote, the classification of an eligible business entity

Kennedy Court Reporters, Inc.
800. 231. 2682
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for California inconme and franchi se tax purposes shall be
the sane as the classification of the eligible business
entity for federal tax purposes under Treasury Regul ation
Section 301.7701-3, unquote.

That Section goes on to provide, quote, the
el ection of an eligible business entity to be classified
as an association or partnership for federal tax purposes
shall be binding for California inconme and franchi se tax
pur poses.

Pl ease note the word used in the statute and
Regul ation is "shall", not "may". 1In this case, the FTB
is plainly bound by the federal check-the-box election,
whi ch was approved by the Internal Revenue Service.

Now, finally, as you know, this case involves an
appeal of the FTB' s denial of Appellants' claimfor refund
related to the residency issue. It also involves an
appeal fromthe FTB' s denial of Appellants' protest
pertaining to the check-the-box and stepped-up basis
I Ssues.

Now, Ms. Huang wi || discuss the residency issue,
and | will then address the check-the-box, stepped-up
basi s issues.

And t hank you, again, for the opportunity to
appear before you today.

111
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PRESENTATI ON
BY M5. HUANG Attorney for Appellant:

Thank you, Jeff, your Honors.

As Jeff just noted, the question here --

(Reporter interrupted)

M5. HUANG "Il -- I"Il get this eventually.
How s this? Better?

(Reporter interrupted)

M5. HUANG  Ckay.

So the -- the issue before us is whether
Appel l ants, M. Housman and Ms. Pena, were nonresidents of
California in 2009 and, obviously, then also in 2008.

And just for ease of discussion, | wll just
refer to M. Housman rather than Ms. Pena and M. Housnman
all the tine.

But as discussed in our briefs, M. Housman, you
know, grew up in Australia -- long-term Australian
domciliary; and, you know, his famly lived there and
al ways lived there; and, in this case, Ms. Pena as well;
cl ose-knit famly, they -- they also lived in Australi a.
So there is no question that they were |ong-term
California -- Australian domciliaries when they cane to
California in 2008.

(Reporter interrupted)

M5. HUANG Domciliaries.

Kennedy Court Reporters, Inc.
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ADM NI STRATI VE LAW JUDGE LAMBERT: Maybe if
you --

M5. HUANG  Uh- huh.

ADM NI STRATI VE LAW JUDGE LAMBERT: | think if you
nove you mc up even closer and maybe lift it up a
little --

M5. HUANG Is this -- oh. So | have to be right
up to it?

ADM NI STRATI VE LAW JUDGE LAMBERT: Yes.

M5. HUANG Cot it.

(Reporter interrupted)

M5. HUANG Ckay. Al right.

SO -- so now, in -- now, in determ ning whether
an individual domcile elsewhere is in this state for a
transitory or tenporary purpose, we |look at the facts and
t he circunstances of the case.

So, here, Regulation 17014(b) al so provides that
if an individual is in this state to conplete a particular
transaction, he is here for tenporary or transitory
pur pose.

The FTB itself, in its Residency and Sourcing
Manual , al so provides that the inportance you give to
particular facts nust be put into perspective when vi ewed
in conjunction with the overall activities of the

t axpayer.
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So in this case, when the relevant facts are
considered wthin proper context, it is clear that
M. Housman and Ms. Pena were nonresidents of California
in 2008 and 2009.

So before | go into the residency facts, it is
i nportant to understand the events leading up to
M. Housman coming to California on April 19, 2008. On
February 21, 2000, when M. Housman was domciled in, you
know, in -- in Australia and living in Australia, Mnkey
was establ i shed.

As -- as Jeff noted, Monkey is an Australian
Limted Propriety Conpany. So -- and then, M. Housman
was the founder, CEQ, and majority sharehol der of Monkey.
I n 2004, Monkey | aunched and cof ounded a software venture
nanmed Busi ness Catal yst Systens Pty. Limted -- BCS for
short. BCS was |located in Sydney. It offered hosted
software solutions for building and managi ng snal |
busi nesses, or, you know, online businesses. Most of
their clients were small businesses.

But as BCS grew globally, M. Housman and M.
Br oadway, his cofounder, deci ded BCS needed to establish
satellite offices in the U S. and Europe in order to
expand globally. And it was decided M. Housman woul d be
the one to take on this task.

And | -- | should note, back in -- nowadays, we

Kennedy Court Reporters, Inc. 14
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have cl oud services and, you know -- that you can -- you
can access fromanywhere in the world. But back in those
days, a conpany |ike BCS would need to invest in data
centers in |locations closer to where their custoners were.

And, you know, M. Housman can explain that |ater
in terns of -- as to why that was necessary. So -- soO

t hey had data centers in Canada and i n London.

So, now, turning to the -- the facts that we have
presented in our briefs -- so |l wll not go into the
detail -- the extent -- the extent of the details in the
briefs, but here -- here are the facts, the basic facts.

And these are facts that FTB has not disputed, you know,
in--1in -- in their briefs because, you know, one of the
t hi ngs that we have, you know, submtted as

decl arations -- M. Housman and Ms. Pena submtted two
decl arations -- and, you know, in support of their

resi dency issue. And, obviously, M. Housman is here,

al so, to answer any questions.

But -- but the facts are that on August -- |
mean, on April 19, 2008, two weeks after he got marri ed,
M . Housman entered the U S. under an E3 working visa.
The E3 visa is a nonimmgrant intent visa for the
applicant. You know, this is only for Australian

nationals to conme to the U S. for enploynent purposes on a

tenporary basis. You know, if -- if Australians -- if

Kennedy Court Reporters, Inc.
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they wanted to immgrate to the U.S., it would be under a
di fferent visa.

So when M. Housman first arrived in California,
you know, he stayed in a fully furnished executive
apartnent. And he brought with himonly some of his
clothes and a few personal itens. And with -- when
Ms. Pena flewto California on April 30, 2008, she did the
sane thing. She only canme with sonme of her clothes and a
few personal itens. Neither M. Housman, nor M. Pena,
shi pped any of their other possessions fromCalifornia --
from-- fromAustralia to California prior to, or even
after, their rival in California in April 2008. The
overwhel mng majority of their possessions renained in
Australia the entire tine.

So in May 2008, M. Housman and Ms. Pena noved
into a fully furni shed one-bedroom apartnment on a one-year
| ease and, after expiration of that one-year |ease, they
were here -- they were there nonth-to-nonth. And, again,
because it was fully furnished, you know, there was no
need to buy new furniture.

And that is the thing -- that the entire, you
know -- in 2008 and 2009, they did not buy one piece of
furniture because they stayed at a fully furnished pl ace
that entire tinme and had no intention of staying here.

So -- and then, also, on top of being in a fully

Kennedy Court Reporters, Inc.
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furnished apartnent, M. Housman, when he was trying to
establish his, you know -- a satellite office here, he did
not rent an office space. What he did was he rented a
desk at a co-working space. And he sinply added nore
desks when, you know, he hired nore enpl oyees.

And when -- and on -- you know, in ternms of the
work life that he had, he wasn't -- when he was here, he
wor ked extrenely | ong hours. Because, not only was he
responsi ble for establishing the satellite office in San
Franci sco, he was also still very heavily involved in the
operations of BCS in Australia, where their managenent,
their engineering, their marketing their production -- all
still there in Sydney.

So M. Housman worked basically 17 or 18 hours a
day. Started at -- with the California hours, and then
ended, you know, 1:00 or 2:00 in the norning to
accommodate the Australian hours -- and six days a week
because our Sunday is their Monday.

So this was a very, very grueling schedule, as
you can imagine. And it was sinply not sustainable
long-term But he was willing to do it on a short-term
basi s.

So as we also provided in our briefs and the
decl arations of M. Housnman and Ms. Pena, they intended to

be in California only for a short period, as evidence by

Kennedy Court Reporters, Inc.
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the -- the fully furnished apartnents; you know, the --

t he hours that were unsustainable; the fact that they only
cane with sone of their clothes and a few personal itens;

t hat they never bought any furniture.

But, you know, here we have -- is that they were
here to establish a satellite office. And then he was
going to -- M. Housman was going to | eave and | eave the
California office in the hands of a capable enployee. And
so everything they did in 2008 and 2009 is evidence of
their intent for only a short stay.

So et nme just summarize. | know we tal ked about

this in our briefs, but I think it's very inportant for

your Honors to -- to hear, again, what facts were there.
So consistent, you know, with their intent, |ike
| said, they arrived with clothes -- just sone clothes and

personal bel ongings; they lived in fully furnished
apartnents on short-termbasis; and they also did not own
any real estate in California in 2008 or 2009; they did
not own any, or |ease any, vehicles in California in 2008
or '9; they did not have any -- they did not have a
California driver's license in 2008 or '9, instead they
retained and renewed their Australian driver's license --
both of them they did not belong to any nenbership clubs
or associations in California; they kept their sanme famly

doctor and dentist they always had in Australia; they kept

Kennedy Court Reporters, Inc.
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t he sanme cell phone nunbers during their stay in
California, you know, the sane Australian cell phone
nunbers; they still owned their house in Australia but
rented it out initially for a one-year term and then
nmont h-to-nmont h; you know, BCS did not have an office, but
like | said, just, you know, rented a space in a
co-wor ki ng space; and M. Housman worked really | ong hours
that, you know, nobody could keep up for a long-term-- on
a |l ong-term basi s.

And, very inportant -- and, you know, | think it
is -- if you guys, you know -- if your Honors haven't had

a chance to review the video that we noted in

M. Housman's declaration -- the Suppl enental
Declaration -- it would be good to review them
Only because, in that video that was -- it was an

interview in February of 2009 where M. Housnman publicly
stated that they were planning to nove to London and open
a London office in May of 2009. And to that end, in
April 2009, Ms. Pena took a trip to London to | ook at
areas where she and M. Housman could |ive once they noved
t here.

So, you know, we -- these are the facts. These
are the facts that are undisputed, you know. And
M. Housman can certainly answer any questions to those

facts. And when we, you know -- case law directs us to

Kennedy Court Reporters, Inc.
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| ook at where the individual has their cl osest
connections. And in this case, their closest connections
were to Austria.

M. Housman and Ms. Pena maintained all their
significant ties to Australia. They did not sever any of
them And they did not establish any neani ngf ul
connections to California in 2008 or 2009. And none of
the required additional residency was present in -- in
those years. So, therefore, their intent, as evidence by
their actions, was to be in California for a tenporary and
transitory purpose.

So, now, if it's okay with your Honors, | wll

turn to M. Housnman to provide sonme additional background.

BARDI A HOUSMAN,
havi ng been called as a witness on behalf of the Appell ant
and previously sworn by the Adm nistrative Law Judge, was

exam ned and testified as foll ows:

DI RECT EXAM NATI ON
BY MS. HUANG
Q Ckay. M. Housnman, you heard what | just, you
know -- the presentation | just made. Can you j ust
provide us with nore infornmation?

Can you pl ease explain to the judges why -- what

Kennedy Court Reporters, Inc.
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BCS did, and why you and M. Broadway felt 2008 was a good
time to start establishing satellite offices?
A Mm hmm

Good norning and thank you.

Busi ness Catal yst was an online
Sof t war e- as- a- Servi ce -- Software-as-a-Service conpany
that small -- hel ped snall businesses sort of have an
online presence with sales/mrketing tools. And we saw
that through web designers. And that's kind of -- and
t hat was ki nd of the business nodel.

In probably 2007, we started to get
product-market fit, where the conpany started to grow
quite rapidly. And, as a result, one of the biggest
i ssues we faced was that the support we provi ded was
al ways a day | ate because we were in Australia and that
t he user experience was sl ow because of the latency in
accessing the servers to use the service -- the product.

And, because of that, we started to think about
i nvesting where our custonmers were and set up data centers
in North Arerica first. And then we set up data centers,
which is racks and servers, in London to serve those
custoners better and have a teamlocally that could help
peopl e better.

Q kay. And so when you said that, you know, 2008

was a good tinme for you guys to cone -- so when you

Kennedy Court Reporters, Inc.
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arrived in 2008, April 2008, what was the plan for BCS?

A Yeah. Look, the first thing we did was to set up
the servers in -- in -- in Canada. And -- and then from
that the nomentum was to cone out here and speak to
custoners in the right tinme zone -- respond to custoners
on the sane day.

W used to -- one of our go-to-market strategies
was to run a ot of webinars for our custoners. And it
was getting quite taxing to run that fromAustralia due to
the different tine zones. So it was to experinment with
all of those things and validate the narket and learn a
little bit nore about what it mght be |like to have an
office in the United States.

Q Ckay. And so, when you were here, can you pl ease
descri be a typical day for you, what you did in 2008 as
you were trying to establish the office in California?

A Sure. Yeah. Look, | nean, ny day-to-day tasks
were to do sonme of those things | nentioned. So speak to
custonmers was mainly the main thing. W attended a | ot of
webinars -- sorry. W did a lot of webinars, we attended
a lot of trade shows.

But I was the CEQO, cofounder, and chief engineer
of the conpany. So at the end of the day, around
5:00 p.m or 4:00 p.m, | would then start to work with ny

Sydney team -- and that would be on all business
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functions -- ny engineers or ny nmarketing team or support
t eam

And t hat day, because the Sydney hours sort of
follow on from San Franci sco hours -- that would just get
me late into the night. And then, again, the next norning
| would wake up to do the U. S. hours.

Q kay. And then, when you |eft Australia in 2008,
how Il ong did you think it would take to establish an
office in California?

A Look, it's probably -- the tine franme we thought
about was 12 to 18 nonths just to conme out and see, you
know -- validate sone of the ideas we had -- to try and
find soneone who m ght be able to run the U S. office.

And we interviewed one particular candidate quite
extensively. But that was kind of the rough tine frane.

Q kay. Ckay. And then -- so then, if you were
just here to explore the market, nmaybe you can expl ain how
did the Adobe transaction conme about ?

A Yeah. So what was uni que about what we were
doing is we had built a plug-in for Dreammeaver, which is
an Adobe product. This goes back to sort of m d-2000s
when that product was very big. And it was a very unique
product because there was a | ot of other plug-ins, but
this plug-in sort of connected over the cloud to our

servers.
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So it was a -- it was sonethi ng Adobe hadn't
seen. And so | started to interact with their product
managers just to show them and di scuss partnership. And
what we were ultinmately | ooking for was to be able to
distribute that plug-in with that product in a
part nershi p.

And -- and, really, that's how Adobe and us
started tal king, was around this plug-in.

Q Ckay. And so then, if -- if the initial contact
w th Adobe was for partnership, howdid that turn into --

A Yeah. So | -- | net those guys in June of 2008.
So | nmet at a product-manager |evel. And then, | think,
just one thing | ed to another where we cane and presented
to a different team and then, we presented to the
executive team And it always -- the context was
part ner shi ps.

But it was -- it wasn't until later that year
when they rang us and said, "Hey we're not interested in a
partnership. W're interested in acquiring the conpany.”
So that cane out of the blue because that was still very

early in our journey. And, you know, so it wasn't what --

what we were thinking about. But that's kind of -- it
sort of -- it evolved over several nonths and several
neet i ngs.

Q Ckay. And so, when they contacted you in late
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2008 and tal ked about potentially exploring an

acqui sition, how long before you realized that this was --
the transaction mght go through? And how | ong did due

di I i gence take?

A Yeah. | nean, look, it still took a long tine
fromwhen they said they wanted to buy the conpany to when
they gave us a termsheet. Term sheet canme in March of
2009.

And then the due diligence -- as you can i nagi ne,
sel ling your conpany to soneone |ike Adobe, or a |arge

t echnol ogy conpany based in the Bay Area, is really quite

extensive. So it was a -- you know, there was a | ot of
due diligence, and that -- so it took several nonths. And
sort of -- the dates are what we presented, but it closed

| ater on in 2009.

Q kay. And so, while the due diligence was goi ng
on, was there any penalty for Adobe if they sinply wal ked
away ?

A There was no penalty, no.

Q kay. So at that tinme while due diligence was
goi ng on, what were you doing wth BCS?

A Well, ook, it was busi ness as usual for us. I
mean, there was really two -- two things going on.
One was to run the business. W had to -- we had

al ready invested in the servers here and in Europe. W
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had to serve those custoners. W did -- we had to -- you

know, we were speaking to themevery day. W were grow ng

very qui ckly.

| nmean, | think sone of that stuff has been
presented. | think that was very exciting about the
conpany -- is when we eventually found product-nmarket fit.

You know, going fromselling to 50 custoners a year to
selling to 2,000 a nonth. It grew very quickly.

So it was business as usual. Nothing really
changed while we al so spoke to Adobe and did what they
want ed us to do.

Q Ckay. So then, in ternms of your plans for
Eur ope, because you nentioned that Europe was al so
growi ng, you know, it was grow ng globally. Wat -- what
were your plans for -- for Europe, even during the due
dili gence with Adobe?

A Well, | nmean, the plans for Europe were -- were
exactly as they were before because we had al ready
invested in the data centers. And we needed -- we knew
that we needed to speak to those custoners in the sane
ti me zone.

It was -- and, in fact, Europe is, given its
geography -- it's -- the tine-zone distance to Australia
or to the West Coast is terrible. You just can't run

Europe fromthose geographies. It's just too nuch of a
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time difference.

So the plan was to go to Europe. And -- and --
and | think it's evident in what we were saying, or what
we were doing -- is that we were very interested in
setting up office there. And we had already set up the
data center. That had already -- already been done.

Q So then when you -- how long did you intend to
stay in California when you first arrived in April 2008?

A As | nentioned, it was 12 to 18 nonths to see --
to figure -- to get answers to a lot of these things that
we were already doing in Australia --

Q MM hmm

A -- and what that mght | ook |ike here.

How difficult was it to hire people? Wat did
it -- 1 don't know \What did partnerships |ook |ike?
Wiere are the custoners based? Wat does the trade show
schedul e | ook |ike?

So there was just a bunch of open questions that
we needed to explore and understand. But | think we could
have done it in 12 to 18 nonths.

Q kay. So then | -- the -- the other question is,
you know, after the Adobe acquisition, did you have to
wor k for Adobe? And where did they require you to work
for then? And did they require -- did they dictate where

you wor ked?
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A No. So, | nean, there was -- the acquisition
didn't have a requirenent for nme to work anywhere in
particular. M enploynent contract was at-wll.

So it was really for ne to provide a nandate --
there was no nandate. It was for ne to provide a plan to
say how | wanted to run my conpany.

Really inportantly is that, when the Adobe
acqui sition happened, | had two teans. One teamwas in
Australia, and the second teamthat was assigned to ne by
Adobe was in Bucharest, Romania. | was given a -- quite a
| arge -- Adobe has a very |arge canpus there, and ny
engi neering team woul d be done out of Bucharest in
Romani a.

So they were the two teans | needed to optim ze
for -- so ny main teamin Sydney and ny new engi neering
teamin Bucharest. So it was for me to cone back with a
pl an.

Q kay. Ckay.

And so in -- in -- you know, in |ate 2009, by
this tinme you were working for Adobe even though, |ike you
said, you weren't required to work for them and enpl oynent
was at-will. D d you -- did you consider living in
California long-tern? O were you considering other
| ocations? O, you know, since you just said that, you

know, you weren't given a nmandate by Adobe, so --
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A Yeah, | ook, | nean, the plan was to go and set up
this London office. And -- and, in fact, |I -- | brought
a -- sonmething we can share. MW wife and | nmade a fi nal
trip to London in Decenber of 2009, and |'ve got passport
pages and stanps of that visit. It was to have one | ast
| ook and deci de how we wanted to -- where we wanted to
live or how we wanted to run the conpany.

Essentially, | needed to run ny conpany under new
stewardship of Adobe. And I -- and | think it was earlier
in the follow ng year where we di scovered that we were
pregnant, expecting a baby, that we just decided to stay
in California.

But up until then, you know, it was -- yeah. W
were still exploring noving to -- to London.

Q kay. Ckay.

Wl l, thank you, M. Housnan.

If -- if your Honors have any questions? |If not,
| will turn this over to M. Vesely for the check-the-box
I Ssue.

MR VESELY: Before | start on this, |I'm going
to -- | think it mght be helpful -- | brought copies of
two key regul ations; which, you fol ks probably have them
handy yourselves, but it mght be easy to go along with
it.

One is the Treasury Regul ation 301.7701-3 and the
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California counterpart of 23038(b)-3. And, if you would
like, I could hand these out -- if that would be hel pful
to your Honors -- because |'mgoing to nmake reference to
themduring ny -- during ny presentation.

ADM NI STRATI VE LAW JUDGE LAMBERT: W can j ust
| ook on our conputers. W can look it up.

MR, VESELY: You sure?

ADM NI STRATI VE LAW JUDGE LAMBERT: Yeah.

MR. VESELY: kay.

ADM NI STRATI VE LAW JUDGE LAMBERT: Thanks. Thank
you, though.

PRESENTATI ON
BY MR VESELY, Attorney for Appellant:

So as -- as noted in -- in ny opening statenent,
and throughout the briefs in this proceedi ng, Mnkey's
classification for federal tax purposes is binding on the
Franchi se Tax Board for California and franchise tax
purposes in this appeal. Let nme go through sone of the
| anguage in the various regul ations and other docunents
t hat have been presented.

So | nentioned before, the | egislature enacted
23038(b)-2(B)(ii), which provides the classification of an
el igible business entity as a partnership or association

taxabl e as a corporation under California | aw shall be the
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same as the classification of the entity for federal tax
purposes. That's a statute -- is what we got.

Under FTB's Regul ations, 23038(b)-3(C), the
headi ng, as | nentioned before and federal tax
classification binding for California incone, franchise
tax purposes. That Regul ation Section goes on to say the
classification of an eligible business entity for
California inconme and franchi se tax purposes shall be the
sane as the classification of the eligible business entity
for federal tax purposes under Treasury Regul ation Section
301. 7701- 3, unquote.

That section goes on to provide, quote, the
el ection of an eligible business entity to be classified
as an association or a partnership for federal tax
pur poses shall be binding for California incone and
franchi se tax purposes, unquote.

Now, the FTB's rul emaking file underlying these
regulations is replete with various statenents and reasons
for making the California regulations consistent with the
federal check-the-box regulations. Sone of the -- sone of
the statenents throughout the rulemaking file is to avoid
confusion and uncertainty, to prevent potenti al
i nconsi stent treatnent under federal and state tax |aws,
to ensure taxpayers and their representatives and the

state of California --
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"' msorry about that.

-- have consi stent gui dance regarding the
classification of business entities for tax purposes.

The Franchi se Tax Board's Miultistate Audit
Techni que Manual Section 3087 provides, quote, under the
check-the-box regine, an eligible business entity can
elect howit will be classified for federal tax purposes.
The California classification will follow the federa
classification, unquote.

Now, here, Monkey had a default classification as
an association. That's under the Treasury Regul ati ons, as
well as under California Regs. prior to April 1, 2008. It
filed Form 8832 and el ected to be classified as a
partnership, effective April 1, 2008. That's Appellant's
Exhibit 12 in the record.

This is an election and effective date which was
approved by the IRS on February 8, 2010. And that
document is Exhibit 4 -- Appellant's Exhibit 4.

The I RS s approval of Mnkey's election is,
sinmply, binding on the FTB. And actually, notably, the
FTB even conceded the sane in its July 3, 2020, subm ssion
in this appeal. |In that docunent the FTB wote in
response to the OTA's request for additional briefing,
guot e, regardi ng whether, and to what extent, the Internal

Revenue Service's approval of the Entity Cassification
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El ecti on, Form 8832, for Monkey was valid and is binding
upon the FTB in this proceeding -- that's the question
t hey were answeri ng.

The FTB stated, quote, the evidence presented
i ndicates that the I RS approved Monkey's el ection as a
foreign eligible entity to be classified as a partnership.

And they continued -- and after quoting
Regul ati on 23038(b)-3(c) stated, quote, thus the federal
classification is binding for California i ncone and
franchi se tax purposes. These are the FTB's own words.

In all, Mnkey's federal tax classification as a
partnership, effective April 1, 2008, is binding on the
FTB and this proceeding.

So, thus, even if w thout conceding M. Housman
somehow was a California resident on the date the Mnkey
stock was sold in 2009, M. Housman is entitled to a
st epped-up basis in his Mnkey stock equal to its fair
mar ket value as of April 1, 2008, the date Mnkey's
check-the-box election was effective for federal and
California tax purposes.

In his California return for 2009, M. Housnman
reported the gain fromthe sale of the Mynkey stock based
upon this stepped-up basis. On audit, the FTB ignored
Monkey' s check-the-box el ection, which the I RS approved,

and di sall owed the associ ated basis step-up in M.
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Housman's Monkey stock as required by federal and
California tax | aw

Now, |let's go ahead and see how that all worked,
exactly. W said it in the briefs before, but | think
it's inportant to repeat today.

The transactions which are deenmed to occur under
the regul ati ons, federal and state, pursuant to the
check-the-box election are mandated by the I RS Treasury
Regs. and the FTB's own regqul ati ons.

Pursuant to Treasury Regul ati on Secti on
301.7701-3(g) -- as ingirl -- (1)(ii), the change in
Money's entity classification to a partnership, pursuant
to its check-the-box election, is deened to be a
i qui dation of Monkey and a distribution of its assets to
its sharehol ders, including M. Housman, who i medi ately
contri bute such assets to Monkey as a newly forned
part nership.

That's all spelled out in the regul ations,
federal and state.

These deened transactions are deened to occur
i mredi ately before the close of the day before the
el ection is effective. Treasury Reg. Section
301.7701-3(g)(3)(i) is very explicit in that regard. FTB
conforns to that Regulation in 23038(b)-3(g)(3) -- sorry

about all the parens -- and (A).
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Now, because of that and because of the April 1,
2008 effective date, Minkey was deened to have conpletely
i qui dated on March 31 -- the day before -- 2008;
distribute its assets to its shareholders; and i medi ately
follow ng the deened |iquidation, Mnkey sharehol ders,

i ncluding M. Housman, were deened to have contri buted
Monkey's assets received in the deenmed |iquidation, which
were principally the stock in BCS -- the conpany you' ve
just heard M. Housman tal k about -- to a newy forned
part ner shi p.

As | indicated, the California Regul ation that
conforns to the entire, I'lIl call, "deemed transacti ons"
here is 23038(b)-3(g) --

(Reporter interrupted)

MR VESELY: Okay. Let ne -- I'll read it again.

(Reporter interrupted)

MR. VESELY: No problem

So California Regulation 23038(b)-3(g)(1)(B)

Sorry about these. | didn't put these together.

(Reporter interrupted)

MR. VESELY: So -- now, so how does this all play
out? Well, the way this works, and we've spelled it out
in the briefs before, you | ook to Internal Revenue Code
Section 331, to which California conforns, and it says

t hat anounts received by a shareholder in distribution and
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conplete liquidation of a corporation shall be treated as
in full payment and exchange for the stock.

Now, M. Housman owned 70 percent of Monkey at
this time. And Monkey itself owned approximately
70 percent of BCS. There was a separate entity that was
owned by M. Broadway, M. Housman's cofounder that owned
t he bal ance, essentially, of BCS.

| RC Section 334(a) provides, if property received
in a distribution and conplete liquidation, and if gai ned
or loss is recognized on recei pt of such property, then
the basis of the property in the hands of the distributee,
M. Housnman, shall be the fair market val ue of such
property at the tinme of the distribution.

Here, gain was recogni zed because the
nonrecognition provisions of |IRC Section 332(a) do not
apply. That provision indicates gain or loss is not
recogni zed when the liquidating corporation is 80 percent,
or nore, owned by another corporation. That's not our
situation here. And California' s conformty to these
various provisions are in Revenue Tax Code Section 17321
and 24451.

So once you play through all of this, all of the
shar ehol ders, including M. Housman, the basis and the
assets of Monkey that were deened to be received in the

deenmed |iquidation of Monkey was equal to the fair market
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val ue of such assets. Now, the FTB has not disagreed with
t he nechanics of how this all works under the
check-the-box el ection.

Now, question arises -- is M. Housman entitled
to a stepped-up basis at April 1, 2008, when he's a
nonresi dent of California? He hadn't even cone to
California yet. And the answer is yes. But with
transactions like this, basis step-up is effective for
Cal i fornia personal incone tax purposes, wWth respect to
transacti ons which occur while a taxpayer nay be a
nonresi dent, |ike M. Housman, or naybe even not subject
to U.S. federal incone tax purposes -- taxation.

Exhibit 5, too, that we've provided, is FIB s
Publication 1100. And in that docunent, the FTB notes
t hat basi s-generating transactions which occurred prior to
an individual noving to California are respected. Page
5 -- page 29 of that Exhibit is very clear with the
exanpl es they've got.

I ndeed, the auditor in this case recogni zed that
M. Housman did have a basis in his Mnkey stock
attributing -- attributable to events that occurred in
2000. Now, he didn't cone until 2008. So in the
cal cul ation of the anount of the proposed tax, the auditor
did give effect to transactions that occurred outside of

California and occurred before he becane a resident --
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properly did so, | may add.

For federal income tax purposes, a basis step-up
by a foreign entity is appropriate, even where such entity
is not subject to U S. taxing jurisdiction.

We provided Exhibit 6 to our opening brief that,
basically, was a Chief Counsel Menorandum that was
provided by the IRS that spells out in a 338 el ection, how
t hat woul d work out.

So, now, the next question is, "Wll, what was
the fair market value of Mnkey stock on April 1, 2008?"
And what -- what M. Housnman did was he, through advice of
his accountant at the tinme, got two -- two appraisals from
Lorenzo Heart, was one; and the second one was from Burr,
Pilger & Mayer. Both of those are attached as exhibits to
our opening brief.

The Burr, Pilger & Mayer --and |I'mgoing to say
"BPM' just for short -- which is Exhibit 7, was used. And
it was a -- actually, a conservative approach because it
was a | ower appraisal of the value of the Monkey stock as
of April 1, 2008. Now, | say conservative because it
was -- resulted in larger gain. That apprai sal was what
was used in filing the tax returns for federal purposes
and for California purposes, here, on sale.

Now, in looking at Burr, Pilger -- BPMs

appraisal, it was conprehensive. It was based on rigorous
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eval uati on net hods under applicable federal tax standards,
i ncl udi ng Revenue Ruling 5960, which is Appellant's

Exhi bit 14; and they used the various approaches,

i ncl udi ng i nconme, asset, and mar ket approaches.

They addressed various historical revenues that
M. Housman alluded to earlier -- that in 2007 the conpany
was really start to grow, BCS. This is an appraisal of
really |l ooking at, really, the value of the stock, which
was principally holding the BCS assets. So that's what
the focus was on the appraisal.

And so the appraisal actually |ooked at,
interestingly, the growh of the sales of BCS -- in 2006
fiscal and 2007, were 163 percent and 101 percent,
respectively. It took into consideration inplenentation
ri sks, pages 25 to 30 of the appraisal.

Now, the appraisal was done after the fact, which
is what happens on appraisals of virtually everything that
we do in tax. | nean, if you do any kind of property tax,
ever, you know they're al ways done after the fact.

Federal tax purposes, very clearly, when you' re doing
transfer pricing cases, appraisals are done well after the
fact.

W cited sone case |aw that says that's not an
i ssue, of course. And the fact of the matter is the FTB,

now, also does not really take that on, as | understand it
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fromtheir last briefs on this whole thing, about it not
bei ng done, not necessarily, contenporaneously.

| mportantly, there is no evidence to counter the
BPM appraisal in the record presented by the FTB. So
M. Housman has sustained his burden of proof show ng his
fair market value of the Monkey stock at the tinme of the
actual of the sale -- at the tine it becane effective
4/1/08 -- April 1, 2008.

Now, one issue that the FTB has argued about in

this appeal that needs to get cleared up, here, and this

is about relevancy. Nowit's -- it's a concept that's --
that's a -- unique to this whole check-the-box regine, if
you will. The FTB has argued that Monkey did not have an

entity classification prior to April 1, 2008. The FTB's
conpletely wong in that regard.

Pursuant to Treasury Regul ation 301.7701-3(b) (2)
and I nternal Revenue Manual Entity C assification
Section 4.61.5.3.1(9), Munkey had a default classification
as an association prior to April 1, 2008. The Manual
provides an entity that was fornmed after Decenber 31, 1996
and before Cctober 21, 2003, has a classification, even if
it was not relevant. Mnkey was formed in the year 2000,
so right within that tinme frane.

Exhibit 11, that we've provided, is a copy of the

| nternal Revenue Manual provisions. Now, a concept that's
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in the federal regulations and in the California
regul ati ons, which we have addressed in the briefs, but
what has not been addressed by the FTB is sonething called
"deened rel evance".

Treasury Reqgul ati on Section
301. 7701-3(d)(1)(ii)(A) provides the follow ng: Deened
rel evance, general rule, for purposes of this Section,
except as provided in paragraph (d)(1)(ii)(B) of this
Section, the classification for federal tax purposes of a
foreign eligible entity -- like Monkey -- that files Form
8832, the Entity Cassification Election -- |ike Mnkey --
shall be deened to be relevant only on the date the Entity
Classification Election is effective.

As we've indicated, Monkey filed this Entity
Classification Election with an effective date of April 1,
2008, which the IRS approved as | noted; thus, under the
Treasury Regulations -- and I'lIl give you the California
cite, as well, for you -- Mnkey was deened rel evant on
April 1, 2008 for federal and California tax purposes,
contrary to what the FTB has argued here. California
Regul ati on, which conforns to the Treasury Regs., is
23038(b)-3(d)(1)(B)(1) conforns to the Treasury
Regul ation. And | won't give you that cite again |like
t hat .

Now, a recent devel opnent has occurred, which
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do have a copy of this if your Honors would Iike to see
it. But I wll give you what it is. And it's another
Chi ef Counsel Menorandum that was issued by the IRS just
about a year ago. And it is AM-- cap A cap M as in
mles -- 2021-002. And | have a copy, if you' d like it.

Woul d you fol ks?

ADM NI STRATI VE LAW JUDGE LAMBERT: Could you
repeat the -- the --

MR. VESELY: | could give you the cite again, and
"' m happy to provide a copy if you'd liKke.

ADM NI STRATI VE LAW JUDGE LAMBERT: Ckay. Thanks.

MR. VESELY: It'"s A, as in able; M as in
M chael -- those are caps -- 2021-002.

And this -- this actually is -- is a very
i nteresting docunent because it basically confirns
everything | have just said. And | will read you sone
excerpts fromit.

Again, I'm-- if you'd like it, |I've got themfor
you.

ADM NI STRATI VE LAW JUDGE LAMBERT: We'Ill just
| ook on our conputers.

MR VESELY: Ckay.

ADM NI STRATI VE LAW JUDGE LAMBERT: Thanks.

MR. VESELY: That's fi ne.

This was issued in March 25, 2021 -- 2021.
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Tell you what, let nme do this. FTB, would you
like it?

The issue that's addressed here is does a foreign
eligible entity, the classification of which has never
been rel evant as defined in Treasury Reg. Section
301.7701-3(d) (1) have a federal tax classification,
pursuant to Treasury Reg. Section 301.7701-3, during the
period in which its classification is not rel evant.

And the answer is yes. A foreign eligible entity
is classified, pursuant to Treasury Regul ati on Section
301.00 -- .7701-3(b)(2), otherw se known as the default
classification provision, during the period in which its
classification is not relevant. This determnation is
made when the classification of the entity first becones
rel evant, in our case April 1, 2008; but the
classification applies during the nonrel evant peri od,

which is the period before April 1, 2008.

In the Chief Counsel Menorandumthe -- it is
stated in the absence of an election -- this is at page
three -- a foreign eligible entity is classified for

federal tax purposes, pursuant to the default

classification provision, (ii), as an association, if al
of the entities menbers have limted liability. Mnkey
was a -- an association. |Its default classification was

as an association prior to April 1, 2008.
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The Menorandum goes on to actually descri be
Treasury Reg. 301.7701-3(g), which provides the tax
treatnent resulting froman election to change the
classification. This is a provision that we've
referred -- I've referred to al ready.

Treasury Reg. Section 301.7701-3(d)(2) provides
that the classification of a foreign eligible entity, the
classification of which has never been relevant, wll
initially be determ ned pursuant to the default
classification provision when the classification of the
entity first becones relevant. This initial determ nation
requires a classification of the entity not only when it
becones rel evant, but also the pre-rel evancy
classification of the entity and any changes in
cl assification.

At page 4, the Chief Counsel Menorandum al so
refers to the deened rel evance provisions. It says,
additionally, classification nmay be deened to be rel evant
on the date its entity classification election is
effective. And it cites to the Treasury Reg. Section that
| ve nmenti oned.

And finally, it says an entity has a
classification for federal tax purposes at all tines,

i ncl udi ng during periods when it's classification is not

rel evant and regardl ess of whether the classification has
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ever been rel evant.

What this Chief Counsel Menorandum does is it
just confirns what we've al ready been arguing all the way
t hrough this case, here. Fact of the matter is, as of
April 1, 2008 -- that is the key date here -- that's --
that's the effective date of the check-the-box el ection.

So the FTB's reference to Monkey being
guot e/unquote irrelevant is conpletely baseless. There is
no concept of irrelevance in the federal check-the-box
regulations or in the California regul ations.

In any event, as the Chief Counsel Menorandum
i ndicates, any foreign eligible entity, |ike Mnkey, my
el ect to change it's default classification, as was done
in the instant case.

So in sum even if, wthout conceding M. Housnman
sonehow was a California resident on the date the Mnkey
stock was sold in 2009, M. Housnan is entitled to a
st epped-up basis in his Mnkey stock equal to its fair
mar ket value as of April 1, '08, the date that Mnkey's
check-the-box el ection was effective for federal and
California tax purposes.

That fair market val ue was proven by use of the
BPM apprai sal, the only evidence before this board.

So Appellants protest with respect to the

check-the-box el ection and the stepped-up basis -- and
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nmust be sustained here. And the FTB's notice of action
that refused to follow it nust be reversed.

And that's all | have right now |'mwelcone to
guestions if you'd like. If not, |I would reserve the
bal ance of the tinme for our --

ADM NI STRATI VE LAW JUDGE LAMBERT: Sure. Well,
you have about 12 mnutes left. So we'll reserve that.

MR VESELY: Ckay.

ADM NI STRATI VE LAW JUDGE LAMBERT: And we'll ask
gquestions after FTB gives--

MR VESELY: Ckay.

ADM NI STRATI VE LAW JUDGE LAMBERT: -- has the
opportunity to ask questions of M. Housman.

So, M. Housman, could you please sit down, and
we' || have FTB ask you questions, if that's okay.

MR, HOUSMAN:  Sur e.

ADM NI STRATI VE LAW JUDGE LAMBERT: Thank you.

MR. VESELY: Oh, okay. No, you stay.

Sorry. | didn't hear you very clearly.

ADM NI STRATI VE LAW JUDGE LAMBERT: M. Hof sdal,
you can proceed with your questions. W give you
50 m nutes.

Thanks.

MR. KRAGEL: Thank you, Judge.

111
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CROSS- EXAM NATI ON
BY MR KRACEL:

Q M. Housman, nmy nane is Bradley Kragel. |
represent the Franchise Tax Board. Do you understand
t hat ?

A Yes, | do.

Q Thank you.

In 2008, you fornmed a conpany cal | ed Busi ness
Cat al yst Systens LLC, which was a Delaware Limted
Liability Conpany; true?

A Yes, | did.

Q And that was a separate conpany from BCS;
correct?

A It was, yes.

Q And you were the sole owner of BCS LLC, correct?

A Correct.

Q That conpany was | ocated in San Franci sco,
California; correct?

A Correct.

Q And -- and your conpany, BCS LLC, entered into a
managenent agreenent with an Australian Conpany call ed
BCS, where your conpany agreed to set up and operate an
office in San Francisco; correct?

A | think -- Yes, correct.

Q Ckay.
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MR KRAGEL: And does MR HOUSMAN have access to
t he exhibits?

MR. HOUSMAN: | don't know.

MR. KRAGEL: Ckay. Well, | can probably --

M5. HUANG Well, we do have -- yes. W have
them | can provide --

MR. KRAGEL: There's just a couple | wanted to
have hi m have an opportunity to | ook at.

MS. HUANG No, no, no. | -- yeah.

MR. HOUSMAN: | have the nanagenent agreenent.
| s that what you wanted to go through?

MR. KRAGEL: Yes.

M5. HUANG \Which -- can you tell nme --

Hol d on.

It's probably easier to go with exhibit is

your --
MR. KRAGEL: Exhibit -- Respondent's A, please.
MS. HUANG  Ckay.
MR VESELY: Just in case.
M5. HUANG Yeah so if you prefer --
ADM NI STRATI VE LAW JUDGE LAMBERT: Al so, just
to -- just to note, we have to be really close to these
m crophones to -- for the YouTube audience to hear. And,

al so, speak into the m crophone instead of to each other.

O herwse, it's hard to hear what you're sayi ng.
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Thank you.
M5. HUANG M. Kragel, you said Exhibit A?
MR. KRAGEL: Yes, please.
MR HOUSMAN: | have it here.
BY MR KRACEL:

Q kay. You're |looking at Exhibit A Could you
take a | ook at page 16, please? And, M. Housman, page 16
contains a list of the services that BCS LLC was to
provide for BCS in California; correct?

A Correct. Yeah.

Q And |'mgoing to paraphrase a bit here. That
i ncluded setting up and operating a satellite office in
San Franci sco, hiring enpl oyees according to conpany's
approved business plan, selling and col |l ecting paynents
for the Business Catalyst platform nmaintaining accurate
accounting records, and subm ssion of tax filings, all
t hose things; correct?

A Yes, correct.

Q kay. And -- and --

ADM NI STRATI VE LAW JUDGE LAMBERT: M. Kragel,
coul d you pl ease nove your m crophone cl oser?
BY MR KRACEL:

Q And you perforned all those tasks for BCS LLC

during 2008 and 2009; correct?

A Yeah. Well, | nmean, we were here to try those
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t hi ngs out.

Q Correct. And do you recall how many enpl oyees
you hired for BCS LLC in 2008?

A In 2008, it wouldn't have been a |ot. Maybe a
coupl e? But, yeah, nmaybe a handful by the end.

Q And how -- how many tines -- how many enpl oyees
did you have for BCS LLC by the -- by the tinme that BCS
sold its shares to Adobe?
Ch, sub ten
Less than ten?
Less than ten.

More than five?

> O » O »

Yeah. Including ny wife and I, probably nore
than five. Yeah.

Q kay. Thank you. And the nmanagenent agreenent
itself stated you would performthe services called for in
t he agreenent; correct?

A Well, they were the services this conpany was
going to provide, yes.

Q kay. And anong the other services you perforned
was meking sure tax filings were tinely nade and accur at e;
correct?

A Sure. Yeah.

Q kay. And the managenent agreenent stated that

you were, as the agreenent says, the consultant's
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representative in California; correct?

A Correct.

Q And coul d you | ook at page four?

A M hmm  Got it.

Q And -- and there it states words to the effect,
the consultant's representative will be Bardi a Housman,
who will performthe services under the agreenent. 1In the
event the representative is an enpl oyee of the conpany,
then, for as long as this agreenent is in effect, the
representative shall rescind all active duties at the
conpany; correct? That's what it says?

A Correct. Yes.

Q And the conpany referred to there is BCS back in

Australia; correct?

A Ri ght.

Q Ckay.

A You want ne to clarify that point?
Q You can clarify it if you want to.

A kay. So that point was put in there just so
there was a delineation between who woul d pay ny wages.
Clearly, | was the CEQ cofounder, and chief engi neer of
the conpany. So | remained to be that CEO. But from a
cl ean-cut operational point of view, this conpany was
going to pay ne. And that was a requirenent for ny E3

visa. So that's why we put that point in there.
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Q Ckay. Thank you.

M5. HUANG |If | could, M. Housnan, maybe you
shoul d -- because you said, "this conpany/that conpany",
when you said, "This conpany was going to pay you," did
you nean --

MR. HOUSMAN:. Yeah. So -- Business Catalyst LLC
sponsored nme to cone to the U S. and that -- under that
visa, | needed to be paid. So what that is saying -- that
point is saying that BCS LLC and not the Australia BCS
conpany. And that's all that's saying. M duties as CEO
di d not change across the two conpani es.

BY MR KRACEL:

Q Ckay. And as part of your duties for BCS LLC,
you filed its tax return for 2008; correct?

A | did, yes.

Q And you filed a California Limted Liability
Conpany Return; correct?

A | did, yes.

Q And according to that return, BCS LLC began doi ng
business in California on March 1, 2008; is that correct?

A Correct.

Q And -- and, let's see, BCS LLC opened a bank
account at Wells Fargo Bank in San Francisco in April
2008; is that correct?

A Correct. Yes.
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Q And BCS | eased office space in 2008; correct?

A | mean, we rented co-working space. So | got two
desks and one desk, initially, and then we just expanded
as we needed to.

Q When you initially got a desk, was that on a

| eased basi s?

A It was on a nont h-to-nonth.

Q kay. Month-to-nonth | ease.

A Yeah.

Q And did that ever change through 2009?
A It did not, no.

Q Ckay. And in 2008, you resigned your enploynent
in Australia; is that correct?

A Yes, | did, just because of ny visa requirenents.
| needed to be enployed by the new conpany. So we just
felt that was the best way of doing it.

Q And your wife also resigned from her enpl oynent
in 2008; correct?

A She was not enpl oyed by the conpany at that tine.
So when she cane across, we decided that it would nmake
sense for her to help ne.

Q She had separate enploynment in Australia in 2008,
did she not?

A | -- I don't recall that. Certainly, she -- she

was hel pi ng ne when she cane across here.
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M5. HUANG M. Kragel, if | could ask if you
could clarify, Ms. Pena was not enployed by BCS; right? |
think that's what you were asking? |In Australia?

MR. KRAGEL: No. | was asking a general question
about general enploynent. Was she enpl oyed --

MR HOUSMAN: No, she was not.

BY MR KRAGEL:

Q Do you recall responding to Respondent's
i nformati on and docunent requests in about Decenber of
2013 or January of 2014 -- sone questions that the FTB
sent to you?

A You know, there's just been a | ot of
communi cations. Yeah.

Q According to one of your responses --

M5. HUANG M. Kragel, if | could | ask, are you
| ooki ng at an Exhibit?

MR, KRAGEL: Yes.

M5. HUANG Wi ch Exhibit, please?

MR. KRAGEL: Could you take a | ook at Exhibit B,
page 8, please?

MR. HOUSMAN: Mmhmm Got it. Yep.

BY MR KRACEL:
Q And if you |l ook at the response to 2-E, the
guestion there in the exhibit is, "Describe taxpayers

enpl oynent in Australia and U S. during 2008."
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And, as part of this responsive paragraph, it
says, "Beatriz Pena Al da was enpl oyed by TSA Managenent
until March 31, 2008."

A Yep.

Q Do you see where it says that?

A Sur e.

Q Was that an accurate answer at the tinme?

A Yeah. | nean, that's exactly what |'m saying

her e.

Q kay. And did she resign her enploynment with TSA
Managenent in 20087

A Yes. Yes, she did. That was a conpany in
Australia that she was working for as an architect.

Q Ckay.

A Yeah. So then, when she noved across here, we
bot h worked for Business Catal yst LLC

Q Ckay. Thank you.

A The Anerican conpany.

Q And you said earlier, you entered the United
States under an E3 visa; correct?

A Correct. That's right.

Q Did your wife enter under an E3 visa as well?

A So the E3 conmes with a -- what's called an "E3
Dependent” and -- which grants her working rights. So she

cane as a dependent on ny vi sa.
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Q Ckay. Thank you.

And in order to qualify for an E3 visa, you have
to have enploynent already arranged in the United States;
is that correct?

A That's correct.

Q And can you tell ne what enployer sponsored your
E3 visa application?

A My conpany, Business Catal yst Systens LLC,
sponsored ne as the CEQ, and that is why | changed ny
enpl oynent to the new entity.

Q And did your enployer file a | abor conditions
application?

A Yes -- yes, it did.

Q And who filled out that application?

A | don't renenber, now -- m ght have been ne,

m ght have been sonebody el se. Yeah.

Q Ckay. Well, did you have any enpl oyees, other
t han yourself, in April 2008?

A No.

Q And, as part of the E3 application, you had to
present proof that you had a job waiting for you in the
United States; true?

A | did, yes.

Q And you al so had to agree that you would -- you

woul d return to Australia when your enpl oynent ended,;
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true?
A [t's -- it's a non-immgration visa. So it was
al ways on a tenporary basis.
Q And you actually were in California for about six
and a half years follow ng your initial visa; correct?
A | was. Correct.
Q And were you in conpliance with your E3 visa
t hroughout the six and a half years you were in
Cali fornia?
A Correct. E3 can be perpetually renewed for
t wo- year terns.
Q Do you recall -- do you recall filling out the

application yoursel f?

A The original application?

Q Yes, sir.

A Yes. It would have been ne.

Q Ckay. And do you recall, the application woul d

have included a |line for intended enploynent; correct?

A W' re going back 14 years, but if you can
clarify, | can try and renmenber

Q Do you know who your intended -- on the
application, do you know who you woul d have stated was
your intended enpl oyer?

A Yes. It would have been Busi ness Catal yst

Systens LLC. That conpany sponsored ne to cone to the
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U S to be its CEG

Q And do you recall whether the application
i ncl uded a section where you stated the starting date and
endi ng date of your enpl oynent?

A | don't recall that. [|I'mnot sure if that's part
of the application. The visa is for two-year terns.

Q kay. Do you recall how long of a termyou
initially put on the application for the visa?

A Does the application have that field? | don't
recall that field. But if it --

M5. HUANG M. Kragel, | think M. Housman is
sayi ng he doesn't renenber, but if you have sonething that
he can | ook at --

MR. HOUSMAN: | don't know that that's part of
the application is what I'mtrying to say. Maybe it is?
| nmean, | applied for that quite a few years ago. But |
don't know that it is.

MR. KRAGEL: Well, give ne a nonent. |'Il think
about that as we finish this up.

BY MR KRACEL:

Q And did at -- well, at any tinme, while you
were -- when -- when Adobe purchased BCS and Monkey, what
becanme of BCS LLC?

A It was shut down.

Q Ckay. Prior to the -- prior to Adobe's purchase
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of Monkey and BCS, do you recall having had to renew the
E3 visa application?
A | -- that didn't need to be renewed until 2010.
Q kay. So the first tinme you renewed the

application was 20107

A VWll, | don't renenber exactly the date, but it
was for two years. It would have had to be renewed before
that two-year termwas up. | don't renenber. Unless --

M5. HUANG Yeah. Unless --

MR. HOUSMAN: | nean, | could have brought ny
docunents, but it would have been in that vicinity.

BY MR KRACEL:
Q kay. Thank you.

Over the course of your being in California for
six years, did -- do you recall how many tinmes you renewed
t he visa?

A Ch, a nunber of times.

Q Do you know if it was two, three, or four?
A A nunber of tines it was renewed. Yeah.

Q kay. Okay. Thanks.

How soon after arriving in California did you
begi n enpl oynent at BCS LLC?

A | medi atel y.
Q And you remai ned working at BCS LLC in California

t hrough the remai nder of 2008; correct?
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A Correct.

Q And you continued working for themuntil BCS and
Monkey purchased by Adobe; correct?

A Correct.

Q Your wife also was al so enpl oyed at BCS LLC?

A Correct.

Q She worked for the conpany in San Franci sco;
correct?

A Correct.

Q And did she work for the conpany, continuously,
until it was purchased by Adobe?

A Correct.

Q And foll ow ng Adobe's purchase of BCS, did you
begin work for Adobe?

A No.

Q At sone point did you begin work for Adobe after
it was purchased by BCS?

A Yes, | did. There was an enpl oynent contract
that was offered to ne.

Q Ckay. And when did you begin working for Adobe?

A Soon after the acquisition.

Q Ckay. Do you recall when the acquisition --
acqui sition was?

A The acqui sition was August/ Sept enber of 2009.

Q Ckay. And woul d you have begun to work for Adobe
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in Septenber of 20097

A Yes.

Q kay. And how long did you work for Adobe
t hereafter?

A | left Adobe in 2011, WMay.

Q And did your wife go to work for Adobe after it
pur chased BCS?

A She did for a period of tine, and then she left.
She left to have a child.

Q Ckay. Do you recall when she ceased working for
Adobe?

A She m ght have left mddle of 20107

Q Ckay. | believe earlier you said you -- you
yoursel f, noved to California on April 19, 2008; correct?

A Correct. Yes.

Q And your wife noved to San Francisco, California
on April 30, 20087

A That's correct.

Q You and your wife both continued to live in San
Franci sco from April 2008 through Novenber 20147

A Correct.

Q As | understand it, in May 2010, you and your
wi fe purchased a single-famly residence |ocated at 587
Jersey Street in San Francisco; correct?

A Correct.

Kennedy Court Reporters, Inc.
800. 231. 2682

61



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

Q And sold the hone in May 2014; correct?
A No. W sold it in May of 2014.
Q Okay. And were you absent from California for

any period nore than a nonth during 20097

A 2009 for nore than a nonth? Potentially. Yes.
| -- we -- | traveled quite -- to South Anerica, |
traveled to Romania, | traveled to London.

Q kay. Was it -- so it would be an accunul at ed

days of 30 days?

A | would say roughly 30 days, yeah.

Q kay. Were you absent for a 30-day period at any
time at any point in time in 2009, a continuous period?

A No.

Q Ckay. And was your wife absent fromcCalifornia
for a continuous-nonth period during 20097

A Not continuous, but she probably woul d have done
a nonth as well.

Q And during the period you were living in
California from 2008 to 2014, were you ever absent for
a -- any place for a continuous-nonth period?

A Sure. Yeah. W did very long stints in
Australia every year -- six weeks, eight weeks.

Q kay. How many weeks were in you in Australia in
2009 after you noved to California?

A I n 2009, none. But in 2010, at | east siXx weeks
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every year -- at least. And other countries.

Q Ckay. And where did you stay when you were in
Australia?

A | generally stayed with ny parents.

Q And according to your declarations, you had a
house in Australia?

A | do, yes.

Q And that was |ocated on -- was it the Curb --
Curb --

A Kur r aba Road.

Q Kurraba Road?

A Yes.

Q When did you purchase that house?

A 2004.

Q And do you recall -- and then, when you noved to

San Francisco to run BCS LLC, you | eased that property?

A | did, yes. W leased it for a year.

Q And then what did you do with it after -- do you
know when the | ease started?

A It started let's say 1 May 2008, when ny wife
noved out.

| believe I provided all of those -- the | ease

stuff to you guys.

Q Yeah. | don't think it's part of the record, but

my recollection is that you had a -- a contract with an
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agency that was going to operate --

A Yeah.

Q -- the | ease?

A Yeah. Thereabouts. | nean, | leased it for a
year, and |'ve still got the sanme tenant in that place
t oday.

Q And has that tenant been | easing that property,
continuously, since May 2008?

A Yeah. [It's on a nonth-to-nonth. It's been on a
nont h-to-nonth for over a decade.

Q So it would be accurate to say that you and your
w fe never returned to that residence; correct?

A No, we didn't. W -- no, we didn't.

Q And, if | understand fromone of your earlier
decl arations, your wife had lived and in worked in the
US for two years, July 2003 to July 2005; correct?

A Correct. In Kansas City. Prior to -- we net --
prior to us neeting.

Q Did she -- did she have enpl oynent there?

A She did. She was an architect. She was doing

wor k t here.

Q Do you know where she |ived before she lived in
M ssouri ?

A She lived in Australi a.

Q Ckay. And do you know when she -- let's see,
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when she left Mssouri in approximtely July 2005, do you
know where she lived after that?

A She noved back to Australi a.

Q Do you recall -- did your w fe happen to have a
M ssouri driver's |icense?

A She did, yes.

Q And that was issued in 2004; correct?

A I"'m-- I"mnot sure when it was issued, but she
had one.

Q Do you recall that it expired in Decenber 20107

A | don't recall. | do know that when we -- when
she eventually decided to have a California license, it
was a much easier transition for her, where | had to do

the driving test and what not.

Q Got you. Do you recall when you net your wfe?
A I n 2005.
Q And if you recall earlier, you were married

approxi mately two weeks before you were traveled to

California?

A | did, yes.

Q So it would have been, approximately, early April
20087?

A It was end of March, yeah.

Q kay. And did your wife ever live at the Kurraba

Road house?
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A Sure. Yeah. W lived together.

Q How | ong did you |ive there together?

A She noved back m ddl e of 2005, so let's call it
three years -- just under.

Q And | take it, when you noved to California, you

had no children; correct?

A Correct.

Q And your first child was born in 20107

A Sept enber 2010.

Q And your child was born in California; correct?

A Correct.

Q And your other two children were also born, also,
in California?

A Correct.

Q Do your children hold U S. passports?

A No.

Q And it -- in approxi mately August 2009, do you

recall you filed a California resident inconme tax return

for tax year 20087

A | think it's part of the records. | nean, yeah.

Q Do you recall doing so? Do you want --

A | mean, ny accountant was doing all that. Yes,
we did that.

Q Ckay.

A Yeah.
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Q And you also filed a joint U S. individual incone
tax return for tax year 2008, which reported your address
at 2140 Taylor Street in San Francisco; correct?

A Correct.

Q And in Cctober 2009, after you sold your Mnkey

stock, you filed anended tax returns for tax year 2008;

correct?
A Correct.
Q The original and anended tax returns for tax year

2008 both reported your address at 2140 Taylor Street;
correct?

A Correct.

Q And so, as of Cctober 2009, you and your w fe had
been living at that address for approximately 18 nont hs?

A Correct. That was the executive apartnent, fully
furni shed, we were living at. Yeah.

Q Right. Do you know who paid the rent on that
apart nment ?

A | paid the rent. W paid together.

Q The anended 2008 tax return was a California
non-resi dent or part-year resident incone tax return;
correct?

A Correct.

Q And isn't it true that the anended return stated

that the taxpayer and the taxpayer's wife entered the
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United States and California on April 19, 2008, and
April 30, 2008, respectively, at the start of their U S
and California residency?

A Correct.

Q And the anended return also stated that the
t axpayer and the taxpayer's wife should each be filing a
part-year resident married filing separately return on a
Cal i fornia Form 540NR;, correct?

A Correct.

Q The anmended California return reported that you
becane a California resident on April 19, 2008, and that
you spent 240 days in California?

A Correct.

Q The U S. -- the anended federal tax return for
2008 stated, in part, that the taxpayer and taxpayer's
wife entered the United States on April 19, 2008, and
April 30, 2008, respectively, at the start of their U S
resi dency; correct?

A Correct. Yeah.

Q And your anended 2008 tax returns included a
federal Form 8832. That was the formused to reclassify
Monkey; correct?

A Correct.

Q And that -- and then it included an attachnent

entitled "Declarati on and Reasonabl e Cause Statenment”:
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correct?

A Correct. Yes.

Q And that stated on April 19, 2008,
in the United States and commenced his U. S.
which created a U.S. filing requirenent for

Monkey Pty.. Ltd. Prior to April 19, 2008,

Bardia arrived
resi dency,
Bardi a and

entity

classification was not relevant for Monkey Pty.. Ltd. as

defi ned under Regul ation 301.7701-3(d) --
(Reporter interrupted)
MR. KRAGEL: Did you get ne?
(Reporter interrupted)
MR KRAGEL: 301.7701-3(d).
Did you foll ow that?

MR HOUSMAN: Correct. Yeah. |"ve read all --

BY MR KRAGEL:

Q That's what the return said; correct?

A Yes, it did. Yeah. | mean, | can clarify all of

t hose when you' re ready.
Q Let ne finish.
A Ckay.

Q And then starting in July 2010 you filed --

well --

Stri ke that.

In July 2010, you filed a California resident

income tax return for tax year 2009, which reported an

Kennedy Court Reporters, Inc.

800. 231. 2682

69



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

address at 587 Jersey Street in San Franci sco; correct?

A Correct. Yes.

Q And you also filed a U S. return for 2009, which
reported the sanme address; correct?

A For 2009 -- well, | wouldn't have had that
address in 2009.

Q Well, your returns were filed July 2010 for 20097

A Right. Then, yes, | would have used the sane
addr ess.

Q Sure. And then you also filed California
residence incone tax returns and U.S. individual returns
for tax years 2010 through 2012 show ng the Jersey Street
address in San Francisco; correct?

A Correct. Yes.

Q And then in April 2009, you filed a California
Limted Liability Conpany Return on behalf of BCS LLC,
correct?

A Correct.

Q And in March 2010, you filed a California Limt
Liability Conpany Return for tax year 2009 on behal f of
BCS LLC, correct?

A Correct.

Q And on both of those returns you responded "no
to the question, "Does the LLC have any foreign

(non-U. S.) --
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A Correct.
Q -- non-resident menbers?
A Correct.
Q Correct?
A Correct.

Q And both included California Schedule K-1 issued
to you; correct?

A M hmm  Correct.

Q And on both K-1s, you replied "no" to the
guestion, "Is this nenber a foreign nmenber?" Correct?

A Correct.

Q And isn't it true that you had personal checking
and savi ngs accounts in banks in California in 2008 and
2009?

A That was offered to ne when | went to set up ny

busi ness nmerchant accounts, and it had a very small limt.

And | just didn't want to have to pay international fees
when | bought coffee and sandwi ches. But it was not a --
sonething | relied on.

Q kay. But you had a -- you had a personal
checki ng account in California; correct?

A Wll, | did. But, yeah

Q I n 2008 and 2009?
A Correct. Yeah.
Q

And you had -- al so have a savi ngs account -- a
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personal savi ngs account?

A | -- 1 don't recall a savings account. | had a
credit card, and | had a checking account. Yes.

Q kay. And you al so mai ntained California bank
accounts for your business; correct?

A Correct. Yes.

Q Yes. And when Adobe purchased the business, the

transfer of funds, the $20 nmillion, went through your

busi ness account -- it would -- did it go -- well, let
e - -

A It went through the checking account.

Q It went through your personal account in

California; correct?

A Ri ght. Correct.

Q Yeah. And you indicated earlier that you stopped
wor ki ng for Adobe in -- sonetine in 20117

A May of 2011, yes.

Q And were you an enployed in California in 2011

ot her than --

A | was not.

Q -- adobe?

A No.

Q Were you enployed in -- did you have real estate

i nvestnents in California?

A |"ve made sone i nvestnents. | -- the first tine
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| had sone noney, | bought sone investnents.
Q Do you recall a conpany called Housman Weir
| nvest nents LLC?
A Yeah. It was a hol ding conpany for one of the

I nvest nent s.

Q kay. And that was a real estate investnent
conpany?
A Correct.

Q And you invested that in May of 20117

A Correct.

Q kay. And what about San Francisco Harrison LLC?

A Yeabh. | nmean, all of those entities are just
hol di ng conpanies for various -- where | just put sone
noney into an investnent.

Q Al'l real estate investnent conpani es?

A Al'l real estate.
Q It was all California real estate?
A Yes.

MR. KRAGEL: Ckay.

| think that's all | have. | appreciate your

MR. HOUSMAN: No problem Thank you.
ADM NI STRATI VE LAW JUDGE LAMBERT: Thank you,
M. Kragel and M. Housnan.

M. Kragel, you used up your tine. You have
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about 18 mnutes left. | could add it to your tine |ater
if you'd like.

MR. KRAGEL: You can add it to ny tine later. |
don't -- | don't necessarily knowthat I'Il use it, but |
woul d appreci ate having the opportunity.

ADM NI STRATI VE LAW JUDGE LAMBERT: Ckay. You
don't have to use the tine.

At this -- at this point I'll just -- before we
take a break, I'll just turn to the panel and see if they
have any questions for Appellant or his representatives.

MR VESELY: Do you want M. Housman --

ADM NI STRATI VE LAW JUDGE LAMBERT: Maybe we coul d
ask -- we could ask M. Housman questions, first, if we
have any.

Thank you, M. Housman. |'ll turn to ny panel.

Judge Akin, did you have any questions?

ADM NI STRATI VE LAW JUDGE AKIN: Thank you. Yes.
| do have a couple of quick questions.

So if ny understanding of the facts are correct,
you were here in California fromApril 2008 through
Novenber 20147

MR. HOUSMAN: Correct.

ADM NI STRATI VE LAW JUDGE AKIN: Okay. And during
any of those years, did you file nonresident returns, or

did you file resident, or part-year resident, returns for
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each of those tax years? That would be 2008 through 2014.
MR, HOUSMAN: Can | just say -- if | can sort of

expand on that, when | was comng to the U S., the advice

| received was that if | was going to spend 183 days or

nore in the U S, | wuld need to file taxes and pay

i ncome taxes here. So that was the advice | canme in on.

So when ny very first tax return was filed
t hrough ny bookkeeper, he asked ne that question. | said,
"Yes, I'"'mgoing to be a tax resident."

I think this conversation seens to be going to
sonething else. But that's -- that was the thenme of ny
decision making -- is that | would be spending 183 days,
and so we continued that all the way through to the
answer .

So the answer is, yes, we did file as a tax
resident. But | don't know that that takes away from
being tenporary in the state.

ADM NI STRATI VE LAW JUDGE AKIN. Ckay. Thank you.

Did you ever amend any of your tax returns to
report yourself as a nonresident for any of those tax
years, besides the claimfor refund for the 2009 tax year,
that is?

MR. HOUSMAN:  No. | believe everything's --
we' ve never done that.

ADM NI STRATI VE LAW JUDCGE AKIN: Ckay.
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MR. HOUSMAN:  Yeah.

ADM NI STRATI VE LAW JUDGE AKIN:  And | know your
testi nmony was that you were here to set up the business in
California. You anticipated that woul d be, you know, 12
to 18 nonths.

MR, HOUSMAN:  Mm hnm

ADM NI STRATI VE LAWJUDGE AKIN: | guess |'m
wonderi ng kind of the reasoning why that extended beyond
into the, you know, approximtely six years.

MR, HOUSMAN.  Well, | nean that's a good
gquestion. | mean, up until the end of 2009 -- | sort of
expl ai ned to you, before, what was going on wth the
busi ness. The Adobe thing took us by surprise. It really
wasn't part of the agenda. So -- to sell the conpany
then. You know, maybe eventually when the conpany was
bi gger? You know, we were sort of full throttle trying to
sort of serve these custoners.

A few things happened, sort of. Expecting a
child happened. But | think what's really al so inportant
about 2010 onwards is the fact that at every visit to
Australia, we tried to buy a famly hone. W tried to buy
a famly honme in 2000 -- March of '11, before | left for
Adobe. And | quit Adobe a couple of nonths later.

Then we tried -- and we've got records, wres of

deposits being sent across. W tried to buy a house,
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agai n, Decenber of 2011. And, eventually, the follow ng

year, we bought a house. And that's the house we now |ive

in -- have lived in for over seven years.
So | guess, you know, | -- | quit Adobe. There
was not a lot of urge -- kids were small. W didn't need

to go back. But at every effort, we were trying to buy a
famly home. And we were eventually successful. And now
we live in that famly hone.

So the thing that al ways goes through ny mind is
if we had -- were successful with the first famly hone
pur chase, woul d we have gone back earlier?

And, you know, | think the answer is probably
yes. But we weren't successful until the third try.

ADM NI STRATI VE LAW JUDGE AKIN: GCkay. Thank you.

Just one nonent.

| think that's all of my questions for now
Thank you.

MR. HOUSMAN:  Thank you.

ADM NI STRATI VE LAW JUDGE LAMBERT: Judge Hosey,
di d you have any questions?

ADM NI STRATI VE LAW JUDGE HOSEY:  Yes.

Can you hear ne?

MR, HOUSMAN: Sure. Yes.

ADM NI STRATI VE LAW JUDGE HOSEY: Ckay. Thank you

for your tine.
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| just have one clarifying question.

MR, HOUSMAN:  Ckay.

ADM NI STRATI VE LAW JUDGE HOSEY: Judge Akin got
some responses from you

But you said that you had traveled to London, |
believe. Was that at the end of 20097

MR. HOUSMAN:. | traveled at the end of 2009 with
nmy wi fe, but she had already been there earlier that year,
as wel | .

ADM NI STRATI VE LAW JUDGE HOSEY: Right. You said
you had, |ike, passport stanps? | don't need to see that.

MR. HOUSMAN: Yeah. W do have --

ADM NI STRATI VE LAW JUDGE HOSEY: | just wanted to
clarify that was at the end --

MR. HOUSMAN: Yes, we do.

ADM NI STRATI VE LAW JUDGE HOSEY: -- of 2009.

MR. HOUSMAN: Yeah. Decenber 2009, we went back
again to sort of just get a feel.

ADM NI STRATI VE LAW JUDGE HOSEY: Ckay.

MR. HOUSMAN:. Yeah. | nean, it was a -- it was a
new world for nme, and for her, selling the conpany and
being relatively senior in this new conpany and setting up
a --

But what's really interesting about ny conpany,

that was one of the very first SaaS acqui sitions that
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Adobe had done. Software as a service was a relatively
new thing. So | was being brought in as one of the many
experts to help.

And so, you know, | would then cone back -- it's
how | would interact wth the Romani an team how | woul d
interact with ny Australian team and so on. So --

ADM NI STRATI VE LAW JUDGE HOSEY: So the travel
was to London to establish a satellite office there?

MR. HOUSMAN. Wel |, that was always the plan.
Correct.

ADM NI STRATI VE LAW JUDGE HOSEY: Right.

MR. HOUSMAN:  Yeabh.

ADM NI STRATI VE LAW JUDGE HOSEY: But that was --
that was in Novenber or Decenber?

MR. HOUSMAN: The -- the -- we went to London in
Decenber of 2009.

ADM NI STRATI VE LAW JUDGE HOSEY: Decenber.

MR, HOUSMAN:  20009.

ADM NI STRATI VE LAW JUDGE HOSEY: And you found
out you were expecting a child which was born in --

MR HOUSMAN: The child --

ADM NI STRATI VE LAW JUDGE HOSEY: Sept enber?

MR. HOUSMAN: -- was born in Septenber. So,
yeah. Just earlier that year --

ADM NI STRATI VE LAW JUDCE HOSEY: Ckay.
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MR. HOUSMAN:. -- we discovered, and that really
changed the plans. And I think every year we did want to
go back. When we were ready, | sold the conpany.

There was no mandate that | had to stay with
Adobe. That was not a requirenent. Cbviously, that was
strongly wanted by -- by themand by both parties. |

nmean, | wanted my conpany to be successful. But -- and |

had a team and | had an office in Australia, as well. So

| could be anywhere.

ADM NI STRATI VE LAW JUDGE HOSEY: Ckay. G eat.
just wanted to clarify that.

Thank you, very mnuch.

ADM NI STRATI VE LAW JUDGE LAMBERT: Thank you.

So -- let nme think.

| guess maybe you al ready tal ked about this,
but -- kind of -- but -- so why did you file a resident
tax return? D d you say it's because you were advised to
do that?

MR HOUSMAN:  Well, | nmean, | think even -- even
today, when | talk to fellow entrepreneurs who are comni ng
across, and they mght reach out to nme for advice --
al t hough, ny advice mght be a |lot better now -- is that
it's this 183-day rule where you' re under U S
jurisdiction for filing taxes.

| mean, if | didn't need to be enpl oyed by BCS
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LLC, | probably would have just gotten paid in Australia,
and | probably woul dn't have been part of -- on the radar,
| guess, in sonme ways. But -- so comng here, | knew
woul d be enpl oyed by an Anerican conpany, | would have to
pay incone taxes, and | would have to pay -- file taxes.

So the -- the inpression | had was that 183 days,

if I was -- looks like | was going to stay here -- is |

woul d have to do that, which is, actually, | believe it's
true that -- so that -- that was the logic in filing "tax
residency" -- is what | would call it -- just -- is -- 1is

how | was thinking about it.

ADM NI STRATI VE LAW JUDGE LAMBERT: Gkay. Thank
you for clarifying that.

And just -- just briefly, so you purchased a hone
in San Francisco in 2010, and what was the -- | believe,
maybe, it was after you discovered your wife was pregnant.
What was the purpose of purchasing that hone? Wre you
deciding to stay longer in San Francisco? O --

MR HOUSMAN:  Well, | think -- | think the better
way of thinking about the hone is that | nade a nunber of
i nvest nents; of which, one was a single-famly hone, and
sone others were nore commercial buildings; of which, |
was a partner in these buil dings.

That one was -- | -- so | bought that in

May 2010. | al so bought into a comrercial office building
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in San Francisco in June of 2010. And | nade other --
sorry. 2011. That was in -- sorry. 2010.

So it was a bunch of investnents that | was
maki ng.

ADM NI STRATI VE LAW JUDGE LAMBERT: Ckay. Thank
you.

And just one final question.

You and your spouse, in Australia, there was a
house that perhaps was owned by your famly. And did you
both live there prior to comng to San Franci sco? O was
t here anot her home that you had in San Francisco -- in
Australia?

MR. HOUSMAN: We lived in a house we owned, which
is not the house ny parents owned.

ADM NI STRATI VE LAW JUDGE LAMBERT: Gkay. There
was a separate house?

M5. HUANG It mght be easier --

MR, HOUSMAN: Two -- two separate --

M5. HUANG -- if you said the address.

MR. HOUSMAN: Yeah. | lived in the house. W --
| -- ny -- we owned a house at Kurraba Road, Neutral Bay,

which we lived in. And that was our house. But every
time we went back for visits, we would stay with ny
parents house because that house was rented out.

ADM NI STRATI VE LAW JUDGE LAMBERT: | see.
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MR. HOUSMAN:  Yeah.

ADM NI STRATI VE LAW JUDGE LAMBERT: Thank you.

That's all the questions | have for you. So
appreciate, M. Housman.

MR. HOUSMAN:  Thank you, your honor.

ADM NI STRATI VE LAW JUDGE LAMBERT: And I'IIl just
ask ny panel if they have any questions for Appellant's
representatives.

Judge Akin, did you have any further questions?

ADM NI STRATI VE LAWJUDGE AKIN: | think so. Qve
me just a nonment to | ook at my notes.

Ckay. Can everyone hear ne okay?

MR VESELY: Yes.

ADM NI STRATI VE LAW JUDGE AKI N Ckay.

So I nternal Revenue Code Section 331(a) -- it
provides that if property is received in a distribution in
conplete liquidation, and if gain or loss is recognized on
recei pt of such property, then the basis of the property
in the hands of the distributee shall be the fair market
val ue of such property at the tinme of the distribution.

| guess ny question is -- the part that says "if
gain or loss is recognized", did Appellant report any gain
on this -- on the distribution?

MR. VESELY: No. There was no -- no reporting of

the gain. For federal tax purposes? O for California?

Kennedy Court Reporters, Inc.
800. 231. 2682

83



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

O what ?

ADM NI STRATI VE LAW JUDGE AKIN:  And that --

MR. VESELY: Because when that happened, he was
not a U S. resident or anything else. That was April 1,
2008.

ADM NI STRATI VE LAW JUDGE AKIN: Ckay. So if |
under st and Appell ants' position correctly, it -- it's
consi dered recogni zed because it wasn't a
nonrecognition -- nonrecognition transaction when it was
di stri buted?

MR. VESELY: That's correct.

ADM NI STRATI VE LAW JUDGE AKIN: Ckay. |Is there
any distinction, you think, in the |Ianguage of |IRC 331(a),

inthat it uses "recogni zed" as opposed to "recogni zable."

MR, VESELY: No. | think -- | think the -- the
use of the word "recognized" is, you know -- there are a
| ot of nonrecognition provisions throughout the code, as
you know. So that -- the idea that whether a gain is
recogni zed or not does not necessarily nean it's going to
be taxabl e under federal inconme tax |aw or under
California tax | aw

And so that's really the, you know -- the dates
are very inportant here. April 1 is an inportant date

because clearly M. Housman was not here yet. And, you

know, he was not a U S. tax resident, as he indicated. He
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was not a California resident, whatsoever, even then.
Even FTB has to agree to that.

So | think the issue here is recognition does not
nmean that it is automatically taxable because of the
nonr ecogni ti on provi sions.

ADM NI STRATI VE LAW JUDGE AKIN. Ckay. Thank you.

And | do have one additional question.

Did Appellant report the same -- did the
Appel l ants report the sanme step-up in basis on their
federal return for 2009?

MR. VESELY: Yes, they did. And that was never
adj usted by the service.

You know, M. Housman was actually audited the
followm ng year, unrelated to the Mnkey transaction, in a
no-change audit. And so, no, that stood. And he paid a
| ot of tax to the federal governnent on that.

And, yeah. There was no adjustnents, whatsoever,
federally.

ADM NI STRATI VE LAW JUDGE AKIN:  And just to
clarify, the IRS didn't | ook at or exam ne Appellant's
2009 return?

MR. VESELY: They did not, as far as | renenber.

M. Housman?

No, they did not. They did his 2010, though.
They | ooked at it.
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ADM NI STRATI VE LAW JUDGE AKI N: Ckay.

| think that's all of ny questions.

Thank you.

ADM NI STRATI VE LAW JUDGE LAMBERT: Judge Hosey,
did you have any questions?

ADM NI STRATI VE LAW JUDGE HOSEY: Not at this
time. |I'mgoing to reserve themfor |ater, though.

ADM NI STRATI VE LAW JUDGE LAMBERT: Ckay.

And |I'lIl save ny questions for later, if | have
any.

And let's take a break for ten mnutes and go off
the record and cone back around 11:00 a. m

MR VESELY: Ckay.

ADM NI STRATI VE LAW JUDGE LAMBERT: (kay. Thanks.

MR. VESELY: Thank you.

(O f the record)

ADM NI STRATI VE LAW JUDGE LAMBERT: kay. |
will -- we can go back on the record now.

And we'll nove on to FTB's presentation.

We'd agreed to around 30 mnutes. And you could
see if you can do it within that amount of tine or not.
And you coul d use sone extra tinme because you didn't use
it in-- as your witness -- during your wtness
guestioning. But hopefully we can keep it down so we can

end for |unch.
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So, M. Kragel, you can proceed.

PRESENTATI ON
BY MR- KRAGEL, Attorney for Respondent:

Thank you, Judge and nenbers of the panel. M
nane is Bradley Kragel. |'mhere on behalf of Respondent,
Franchi se Tax Board.

This case raises two issues. Both issues arise
out of Appellant -- Appellants' sale of stock in a foreign
entity.

The sal e occurred in 2009, when Appellants were
living in San Francisco, California. Appellants initially
clainmed that they were entitled to a step-up in basis in
stock at the tinme of the sale.

After selling the stock, Appellants retroactively
reclassified the entity froman association to a
partnership and clainmed a step-up in basis of
$13.8 million. Their claimwas based on the deened
treatnment provisions in the federal check-the-box
regul ations, and California had simlar regul ations as
well, if not identical.

At audit and protest, Respondent determ ned that
Appel l ants' retroactive reclassification had no tax effect
because Appell ants, and the corporation, were not relevant

for tax purposes on the day the deened treatnent occurred.
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Respondent determ ned --

Strike that.

At protest, Appellants contended, for the first
time, that the gain on the sale of their stock was not
taxable in California because they were not residents of
California at the tinme of the sale.

Respondent determ ned that California -- that the
Appel l ants were residents of California at the tinme of the
sale. The evidence submtted supports Respondent's
det erm nati ons.

Among ot her things, the evidence shows that
Appel lants |lived and worked in California for over six
years and, throughout the tine, filed California and U. S.
tax returns which stated, or indicated, that they were
California residents fromApril 2008 to Novenber 2014.

In 2000, Appellant Housnman formed an Australian
conpany called Monkey Limted. |In 2004, Monkey cofounded
a software conpany cal |l ed Busi ness Catal yst Systens, which
"1l refer to as BCS. In 2008, Appellant Housman forned a
conpany cal | ed Busi ness Catal yst Systens LLC, which I'l|
call BCS LLC

ADM NI STRATI VE LAW JUDGE LAMBERT: M. Kragel,
could you speak up a little --

MR KRACGEL: Yes.

ADM NI STRATI VE LAW JUDGE LAMBERT: -- closer to
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the mc.

MR. KRAGEL: BCS -- BCS entered into a nanagenent
agreenment with BCS LLC, whereby, the |atter agreed to set
up and operate an office in San Francisco.

In April 2008, both Appellants noved to San
Franci sco and becane -- and began working for BCS LLC

About a little over a year later, in August 2009,
Adobe Systens purchased all of the shares of BCS. As part
of the transaction, Adobe paid Appellants $22.5 mllion
for their shares of the Monkey stock.

After the sale, Appellants continued to |ive and
work in California until November 2014, or, as testified,
Appel lant -- Ms. Appellant, just worked here until 2010.
Throughout that tine they filed California resident tax
returns, or, in one year, a nonresident tax -- non-year --
part-year resident return.

Shortly after the sale, in August 2009,
Appel lants filed anended California tax returns for tax
year 2008; whereby, they retroactively reclassified Mnkey
froman association to a partnership and clained a step-up
in basis of $13.8 mllion. They then used the stepped-up
basis to reduce the anount of their gain on the sale of
stock reported in their tax return for tax year 2009.

Al t hough they did not raise the residency issue

at audit, Appellants contend, now, that they owed no
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California tax on the transaction because they were not
California residents at the tine of this sale.

Based on the facts in evidence presented,
Appel l ants have failed to establish Respondent erred in
treating Appellants as California residents in
Cct ober 2009. The | aw provi des that Respondent's
determ nati ons of residency are presunptively correct.

And t he taxpayer bears the burden of showing error in
t hose determ nati ons.

California law further provides that the term
"resident” includes every individual who was in this state
for other than a tenporary or transitory purpose. The
purpose of the definition of resident is to include in the
category of individuals, who are taxable upon their entire
net incone, all individuals who are physically present in
California and enjoying the benefit and protection of its
| aws and gover nnent.

The O fice of Tax Appeals, and its predecessor,
have used a variety of objective factors in determ ning
the residency issue. One of the objective factors used in
determ ning residency is the address used and the state of
resi dence cl ained on federal and state tax returns.

I n August 2009, Appellants filed a joint
California inconme tax return for tax year 2008, which

reported their address at 2140 Taylor Street in San
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Franci sco. They also filed a U S. individual tax return
for tax year 2008.

In October 2009, after the sale of the stock,
Appel lants filed anended tax returns for tax year 2008,
whi ch al so reported an address in San Francisco. The
amendnent in return was a California nonresident, or
part-year resident, incone tax return for 2008.

The anmended California return stated in part
that, quote, the taxpayer or the taxpayer's wfe entered
the United States in California on April 19, 2008, and
April 30, 2008, respectively, the start of their U S. and
Cal i fornia residency.

The expl anati on page further stated that, quote,
the taxpayer or the taxpayer's w fe should each be filing
a part-year resident married filing separate return on a
California Form 540NR

ADM NI STRATI VE LAW JUDGE LAMBERT: M. Kragel,
you can step -- now, you can go back -- back a little from
the m crophone just a little bit.

MR. HOFSDAL: You need that sweet spot.

MR. KRAGEL: GCkay. |I'Il keep trying.

The anended California return reported that
Appel | ant Housman becane a California resident on
April 19, 2008. The anended federal return stated that,

guote, the taxpayer, or the taxpayer's wfe, entered the
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United States on April 19, 2008, and April 30, 2008,
respectively, the start of their U S. residency.

The anended federal return reported that
Appel | ant Housman's current non-inm grant status and date
of change was, quote, resident alien 04/19/08.

The anended returns included federal Form 8832
and an attachnent entitled "Decl arati on and Reasonabl e
Cause Statenent”. It stated, in part, quote, on April 19,
2008, Bardia arrived in the United States and comrenced
his U S. residency, which created a U.S. filing
requi rement for Bardia and Monkey Pty. Ltd.

Prior to April 19, 2008, entity classification
was not relevant for Monkey Pty. Ltd. as defined under
Regul ati on 301.7701-3(d). The declaration further stated
t hat an Appel | ant Housman took the foll ow ng activities,
after arriving inthe US., to establish the LLC s
busi ness: Engaged a bookkeeper to process payroll and
mai ntai n books and records for the LLC, net with a CPAto
di scuss operating an LLC in the United States, |ocated
of fice space for the LLC, interviewed and hired enpl oyees
for the LLC

In July 2010, Appellants filed a joint California
resident inconme tax return for tax year 2009, which
reported an address at 587 Jersey Street in San Franci sco.

They also filed a joint U S. individual inconme tax return
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for 2009, which reported the sane address.
In addition to their individual returns,
Appel lants filed California business returns for their
BC -- BS -- BCS LLC. BCS LLCfiled California Limted
Liability Conpany Returns for tax years 2008 and 2009.
Both LLC returns included the question, "Does the

LLC have any foreign (non-U.S.), nonresident nmenbers?"

The "no" box was checked.
Both returns included a California Schedule K-1
i ssued to Appell ant Housman, which asked, "Is this nenber

a foreign nmenber?" The "no" box was checked on both
returns.

In addition to the statenents in their tax
returns, which were signed under penalty of perjury,
Appel | ants nmade representations during audit about their
resi dency status in response to information and docunent
requests. Wen asked when they becane residents of the
United States, Appellant stated that Bardia Housman becane
a resident on April 19, 2008, and Beatriz Pena Al da on
April 30, 2008.

When asked to summari ze trips taken in the United
States between 2007 and 2008, Appellant stated, in part --
refer to paragraph A above -- four overseas trips taken

while residing in the United States.

When asked to produce the rental agreenents for
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their San Francisco residences, Appellants replied, in
part, by stating that 2140 Tayl or Street #301 was the
taxpayer's primary residence from May 2008 to April 2010.

Even after Appellants raised the residency issue
during protest, they continued to report on their -- on
their tax returns that they were residents during 2009.
Appel lants filed their protest in April --

Strike that.

-- in Decenber 2014; wherein, they argued, for
the first tinme, that if this Entity Cassification
El ecti on was not effective, then the gain fromthe sal e of
the stock should not be taxed because the taxpayers were
not residents at the tinme of the sale.

Ten nonths later, in Cctober 2015, Appellants
filed a California nonresident, or part-year resident,
income tax return for tax year 2014. That return stated
t hat Appell ant Housman was a California resident from
April 19, 2008, to Novenber 2, 2014, and that Appell ant
Pena was a California resident fromApril 30, 2008, to
Novenber 2, 2014.

In Cctober 2016, Appellants filed an anended
California nonresident, or part-year resident, incone tax
return for tax year 2014. It stated the sanme. Both of
those returns stated that Appellants were domiciled in

California during 2014.
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Anot her factor considered in determning
residency is place of enploynent. Appellant Pena was
enpl oyed in Australia until March 31, 2008. Appell ant
Housman was enployed in Australia by BCS. Effective
May 31, 2008, Appellant Housman resigned fromhis
enpl oyment in Australia. |In June 2008 both Appellants
beconme -- becane enpl oyed with BCS LLC in San Franci sco.

Appel lants' California resident inconme tax return
for 2008 reported wages received by both Appellants from
BCS LLC, located in San Francisco. During 2009, both
Appel l ants were enpl oyed by BCS LLC in California for part
of the year and by Adobe systens in California for the
remai nder of the year; thus, both Appellants quit their
jobs in Australia and becane enployed in California.

Anot her objective factor relevant to residency is
t he taxpayer's mai nt enance and ownershi p of busi ness
interests. As noted, Appellant Housman was the sol e owner
of BCS LLC, which began doing business in California in
March 2008.

In April 2008, Appellants Housman -- Appell ant
Housman's Del aware Limted Liability Conpany entered into
a managenent agreenent with BCS. The nmanagenent agreenent
stated that the services to be provided included setting
up and operating an office -- a satellite office in

California -- for the conpany in San Francisco; hiring
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enpl oyees, according to the business plan; sale and
col l ection of paynments of Business Catalyst Platform et
cetera.

Anot her factor considered in determ ning
residency is origination point of taxpayer's checking
account and credit card transactions. In this case, the
proceeds of the sale in question were transmtted to
Appel lant's California accounts.

I n Septenber 2009, Adobe transmitted $20 mllion
to Appellant's noney market savings account at Wl ls Fargo
bank. Two weeks later, Appellants transmtted funds
totaling 3.7 mllion to the fornmer sharehol ders of Mnkey
from Appel |l ant Housman's bank at Wells Fargo -- bank
account at Wells Fargo. |In February 2011, Adobe
transmtted $2.3 nmillion to Appellant Housman's prinme
checki ng account at Wells Fargo in California.

Several other factors typically considered in
determ ni ng residency for tax purposes include the nunber
of days spent in California versus other |ocations, the
residents of the taxpayer's spouse and children, and the
| ocation of residential real property.

In the present case, the evidence indicates that
bot h spouses continuously |ived and worked in San
Franci sco from April 2008 to Novenber 2014. Their tax

returns for 2008 show an address at 2140 Tayl or Street,

Kennedy Court Reporters, Inc.
800. 231. 2682

96



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

San Francisco. Their returns for 2009 through 2012 show
an address of 587 Jersey Street in San Francisco.

In May 2010, Appellants purchased a single-famly
resi dence | ocated at 587 Jersey Street. Their amended
returns for 2008 reported that Appellant Housman was
present in the United States for 240 days during 2008.

Appel lant's, as testified, lived in their
resi dence they purchased at Jersey Street until they noved
back to Australia in Novenber 2014. They and their
children lived there together.

Anot her factor sonetines considered in
determ ning residency is the
presence/ connecti ons/resi dency as indicated by third-party
declarations. 1In the present case, the Appellants have
filed no third-party declarations regarding their
connections to Australia. Appellant's own declarations
should be given little wei ght because they are
i nconsistent with prior conduct and representations.
Appellants did not file any declarations during audit or
pr ot est .

During audit, which | asted Novenber 2012 to
Cct ober 2014, there was no dispute that Appellants were
residents of California for tax purposes. During protest,
whi ch | asted from Decenber 2014 to February 2017,
Appel l ants di sputed residency but did not submt any
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decl arations regardi ng the residency issue.

Many of the statenments nmade in the decl arations
are irrelevant, inconsistent with earlier representations
in evidence, or not anong the objective factors typically
considered in determ ning residency. For exanple,
Appel | ant Housman decl aration states that, while in San
Franci sco, he was involved in BCS day-to-day operations.

He further states he did not intend to operate
both the satellite San Franci sco and Australian busi ness
on an extended basis. Those statenents are inconsi stent
wi t h managenent agreenment and Appellant's responses to
i nformati on and docunent requests.

The managenent agreenent stated that the
consultant's representative will be Bardi a Housman, who
will performthe services under the agreenment. In the
event the representative is an enpl oyee of the conpany,
nmeani ng BCS, then, for as long as this agreenent is in
effect, then representative shall rescind all active
duties at the conpany.

In response to IDRs issued in Novenber 2013,
Appel | ants descri bed their enploynent in Australia and
United States by stating as follows: "Bardia Housman was
enpl oyed in Australia by BC -- Business Catal yst Systens,
Pty. Ltd. He resigned fromhis position effective May 31,
2008. "
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Additional facts in evidence denonstrating
Appel l ants' residency in California during 2009, and
thereafter, are set forth in Respondent's briefs. Anpbng
ot her things, there's evidence regarding their bank and
savi ngs accounts held in California, use of professional
services, and their driver's |icenses.

In sunmary, it is undisputed that Appellants were
physically present in San Francisco fromApril 2008 to
August 2009, when they sold their stock in Mnkey for over
$20 mllion. They continued to live and work in San
Franci sco until Novenber 2014, a period of six years.

They both quit their jobs in Australia. They were both
enpl oyed at a conpany |l ocated in San Franci sco and owned
by Appel | ant Housman.

Al t hough Appel lants had a honme in San Franci sco,
they never returned to it. It remained under |lease to
this day. Appellants filed tax returns for tax years 2008
t hrough 2014, which it expressly stated, or otherw se
i ndi cated, that they were residents of California; thus,
for seven years, beginning in 2009 and ending in 2016,
Appel l ants represented to the State of California that
they were residents of California.

Their statenents that they were residents of
California are corroborated by their actions during and

after the tax year in question.

Kennedy Court Reporters, Inc.
800. 231. 2682

99



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

In addition to the factors al ready di scussed,
Appel l ants obtained California driver's licenses in early
2010, bought a honme in California in 2010, and invested in
multiple real estate conpanies from 2011 to 2013.

Appel l ants' post-2009 activities are probative
because they corroborate Appellants' own representations
during and after the tax year in question. Even after
they rai sed the di spute about residency, Appellants filed
returns which stated that they were residents from 2008 to
2014.

In short, the objective evidence shows that
Appel l ants were physically present in California and
enjoyed the benefit and protection of its |aws and
governnent; hence, Appellants have failed to establish
t hat Respondent erred in treating Appellants as California
residents in tax year 20009.

Appel l ants' contention that they were not
residents in 2009 is contradicted by their attenpt to
change the classification of Monkey after they sold the
stock, which brings us to the second issue.

Appel l ants have failed to establish that
Respondent erred in disallowng their reported step-up in
basis of the corporate stock sold in 2009 because the
retroactive classification of the corporation was

irrelevant for tax purposes. The |aw provides that the
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gain fromthe sale of property is the excess of the anount
realized over the adjusted basis of the property.

The adjusted basis for determ ning gain, or sale,
fromthe sale of property is basis determ ned under --
determ ned under Section 1012. Section 1012 provides that
the basis of property is its cost.

In the present case, Appellant sold 9 mllion
shares of stock for approximately $22.6 million. Their
cost basis was approximately 4 mllion; thus, the total
gain was 18.6 mllion. However, after the sale was
concl uded and the funds distributed, Appellants took steps
to increase their basis by retroactively reclassifying
Monkey from a corporation to a partnership.

They filed anended tax returns for tax year 2008,
whi ch i ncluded federal Form 8832, the formused by an
eligible entity to change its classification for tax
pur poses. The Form 8832 stated that Monkey was a foreign
eligible entity electing to be classified as a
partnership, effective April 1, 2008.

April 1 was 18 days before Appellant Housman
becane a resident of the United States. Appellant set the
effective date of the election prior to the date they
becane residents so that they could avoid paying any tax
on the deened transactions while obtaining the advant age

of stepped-up basis as an offset on their later in tine
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sal e of the conpany.

Appel l ants contend that the retroactive
reclassification of Monkey entitled themto step-up in
basi s because of the deened treatnent provisions in the
federal reqgulations, which are also in the state
regul ations. The regulations state that if an eligible --
if an eligible entity classified as an associ ation el ects
to be classified as a partnership, the followng is deened
to occur: The association distributes all of its assets
and liabilities to its shareholders in liquidation of the
associ ation; and, inmmediately thereafter, the sharehol ders
contribute all of the distributed assess sets and
liabilities to a newy forned partnership.

In regard to timng, the Regul ation states that
an el ection that changes the classification of an eligible
entity for federal tax purposes is treated as occurring at
the start of the day for which the election is effective.

It further states that any transactions that are
deened to occur as a result of a change in classification
are treated as occurring i medi ately before the cl ose of
the day before the election is effective.

In the present case, Monkey elected to change its
classification froman association taxed as a corporation
to a partnership, effective April 1, 2008. Under the

deened treatnent provision, Mnkey was deened to have
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distributed all of its assets to its sharehol ders on

March 31, 2008; immedi ately thereafter, also on March 31,
2008, the sharehol ders were deened to have contributed al
of the distributed assets to a newy fornmed partnership.

Had at the corporation and the sharehol ders been
U.S. residents on the day before the effective date of the
el ection, the sharehol ders woul d have been required to
recogni ze gain on recei pt of the assets neasured by the
fair market value of the assets received, and the basis of
the assets in the hands of the sharehol ders woul d have
been the fair market value at the tine of distribution.

However, in this case, the retroactive el ection
did not have the tax effects reported by Appell ant because
the classification of Monkey was not relevant for U S. and
California tax purposes. Subsection (d) of the Regul ation
sates, in part, that for purposes of this section, before
a foreign entity's classification is relevant, when its
classification effects the liability of any person for
federal tax or infornmation purposes.

It further states, the date that the
classification of a foreign eligible entity is relevant is
the date an event occurs that creates an obligation to
file a federal tax return, information return, or
statenment for which the classification of the entity nust

be det erm ned.
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In this case, Minkey's classification did not
becone relevant until Appellants becane residents and
t hereby had an obligation to file a return. According to
their own records -- according to their own returns,
Appel l ants did not beconme residents until April 19 and
April 30, 2008; thus, Mnkey's tax classification was not
rel evant until April 19, 2008.

In their declaration and reasonabl e cause
statenent, which was attached to their Form 8832,
Appel | ant stated that, quote, prior to April 19, 2008,
entity classification was not rel evant for Monkey Pty.
Ltd. as defined under the Regulation 301.7701-3(d).
Because Monkey's tax classification was not rel evant until
April 19, 2008, the deened treatnent set forth in
Subsection (g) had no effect for California incone tax
pur poses.

The foregoing conclusion is consistent wwth the
pur pose of the Regulation, which is to ensure that the tax
consequences of an elective change will be identical to
t he consequences that woul d have occurred if the taxpayer
had actually taken the steps described in the regul ations.

As applied here, if Monkey had distributed its
assets to its shareholders on March 31, 2008, and the
shar ehol ders had contri buted those assets to a newy

fornmed partnership on the sane day, there would not have

Kennedy Court Reporters, Inc.
800. 231. 2682

104



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

been any tax consequences in the U S or California
because none of the participants were residents of the
U.S. or California.

Because the owners did not pay or contribute
anything nore for their interest in the partnership, there
woul d not have been any increase in the basis of the
assets held by the partnership.

In other words, Appellants and Monkey di d not
realize, or recognize, any gain on the deened distribution
because the deened transaction occurred at a point in
time, March 31, 2008, when the corporation and the
sharehol ders were irrelevant for U S and California tax
pur poses; therefore, Appellants have failed to establish
t hat Respondent erred in disallowing the reported step-up
in basis of the corporate stock.

Assum ng arguendo that the deened transactions
were effective for California tax purposes, Respondent
further contends that Appellants have failed to establish
t hat Respondent erred in disallowing their step-up in
basi s because they failed to establish the value of their
st ock.

Respondent's position and criticisnms on the --
regarding the appraisal reports are set forth in
Respondent's briefs, and I won't repeat them here.

Based on the evidence and facts submtted,
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Respondent requests that the panel sustain Respondent's
det erm nati ons.

I f you have any questions, | will do nmy best to
answer them Thank you for your tine.

ADM NI STRATI VE LAW JUDGE LAMBERT: Thank you,
M. Kragel.

Judge Akin, did you have any questions?

ADM NI STRATI VE LAWJUDGE AKIN:  Yes. | --

Let ne try again.

kay. Yes, | do have one questi on.

You just noted that the purpose of the
regulations is to treat a taxpayer as they would be
treated if, you know, the deened transaction actually
occurred. And you also stated that if the -- Mnkey had
distributed the assets to its owners on March 31, 2008,
Appel l ants wouldn't be entitled to a stepped-up basis
because they didn't contribute any actual, you know, funds
when they then re-contributed it to the partnership;
correct?

MR, KRAGEL: Correct.

ADM NI STRATI VE LAW JUDGE AKIN: What about IRC
Section 332(a)?

Hold on. Let me scroll up. Excuse ne.

331(a) -- which states that if property is

received in a distribution in a conplete |iquidation, and

Kennedy Court Reporters, Inc.
800. 231. 2682

106



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

if gain or loss is recognized on the receipt of such
property, then the basis of the property in the hands of
the distributee shall be the fair market val ue of such
property at the tinme of distribution.

Wul d that be applicable? And how would FTB
apply that in this situation if Mnkey had actually,
truly, you know, |iquidated at that point?

MR KRAGEL: | don't know that | can answer that.
Because at the tinme it happened on March 31, all of the
sharehol ders in the entity were all Australian taxpayers.
So | don't know how they could use a U S. law -- | don't
think a US. |aw wuld apply at all

If you would like me to give it further
consideration and briefing, |I'd be happy to do so.

ADM NI STRATI VE LAWJUDGE AKIN: No. | -- 1 think
t hat answers ny question.

| -- | just wondering how that, you know, in
FTB's interpretation -- that code section would cone into
play. And you' ve answered that.

Thank you.

ADM NI STRATI VE LAW JUDGE LAMBERT: Judge -- Judge
Hosey, did you have any questions?

ADM NI STRATI VE LAW JUDGE HOSEY: Yeah. Just one.

Does the I RS Chi ef Counsel Meno AM2021-002 in any

way change your analysis of the rel evancy issue?
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MR. KRAGEL: Judge, no it does not. | think what
that nmeno is discussing is whether or not a foreign entity
has a classification, as Appellant's counsel was talking
about. And that's not really the issue in our view

It can have a classification, but it's still
irrelevant for our tax purposes.

So | don't think that -- and | just briefly read
it over, and | didn't see anything that woul d change our
anal ysi s.

ADM NI STRATI VE LAW JUDGE HOSEY: Ckay. Geat.
Thank you, M. Kragel. That's ny only question. Thank
you.

ADM NI STRATI VE LAW JUDGE LAMBERT: | want to ask
j ust one questi on.

On the IRS effective date of April 1st and using
the claimbasis Appellant used, is that consistent with
FTB's anal ysis that Appellant was not a resident and he
was -- so therefore, the business -- and he was not
rel evant for tax purposes, given that the I RS gave the
retroactive effective date of April 1st? And is it
rel evant for federal tax purposes as of that date?

MR. KRAGEL: | had trouble -- | had trouble
follow ng that.

ADM NI STRATI VE LAW JUDGE LAMBERT: Well, can you
comrent on the fact that the IRS used April the 1st
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effective date and used the cl aimbasis and how that --
why does FTB have a different anal ysis than perhaps,
maybe, it appears?

MR KRAGEL: | -- | -- 1 don't know how the --
| RS ended up analyzing the tax return on that. | do
know -- | understand that they granted their request for
reclassification effective April 1. | think that's
accur at e.

But, even so, that's just the effective date of
the transfer. |If you |look at the statutory -- at the
regul ati ons, the actual transaction they're relying on,
woul d have occurred the day before. And so it would have
been irrelevant for tax purposes in our understandi ng of
the rul es, Judge.

ADM NI STRATI VE LAW JUDGE LAMBERT: Ckay. Thank
you. Appreciate it.

| have no further questions. And we're going to
nove to cl osing remarKks.

M. Vesely, did you want to give your closing
remar ks?

M5. HUANG  Thank you, your honor.

ADM NI STRATI VE LAW JUDGE LAMBERT: O Ms. Huang?

MR VESELY: Yes. W're going to -- we're going
to split them

ADM NI STRATI VE LAW JUDGE LAMBERT: Gkay. Thank
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you.

MS. HUANG Yeabh. | f we coul d. |f we could use

the tine reserved fromearlier?

ADM NI STRATI VE LAW JUDGE LAMBERT: Yeah. | think

it was around 22 m nutes, sonething |ike that.

M5. HUANG Ckay. Geat. Thank you. So |'lI

true to quickly go through it.

CLCSI NG ARGUMENT

BY M5. HUANG Attorney for Appellant:

So first of all, I'd like to address the tax

returns. And | think that's -- that's the question

forenost on FTB's m nd and, perhaps, yours.

U S.,
And,

So as M. Housman expl ai ned, when he cane to the
you know, he -- his understandi ng was 183 days.

I think, as we all know here, | don't think anybody

di sputes that that's not California' s rule.

The 183 days is federal. The 183-day rule is in

a nunber of states, but certainly not California. So his

m sunderstanding led to the initial filing of a resident

return, and so on and so forth, with all the ones that

M. Kragel went through. And it's in the records, you

know, they are what they are.
But I would Iike to point out, you know, we got
involved -- M. Vesely nentioned that at the start of the
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hearing. W got involved in 2014. You know, and | know
M. Kragel nentioned that this was not -- this issue was
not brought up during audit, you know, we weren't involved
during audit.

And | don't think there was any requirenents,
| egal requirenents -- statutory, regulatory, even case
law -- requiring that you bring, you know -- every issue
that's brought up should be brought up in audit.
Certainly, the FTB has brought up new i ssues, even before
hearings. So that is -- should not be a strike agai nst
t he taxpayer in that regard.

But | would also |ike to say, you know, in the
briefs submtted by the FTB, they did nention a nunber of
cases -- Appeal of Morgan, Appeal of Childs, Appeal of
Dobbs, Appeal of Resnick; a few federal cases -- Route
231, SF -- SWF Real Estate; and LaBeouf. These federa
cases all further proposition that, you know -- that what
you state on your tax returns are adm ssions.

They may be consi dered, you know -- given a, you
know -- relevant; right? W are not saying that they are
conpletely irrelevant. But what Appellant -- what FTB has
failed to address is the fact that every single one of
t hose cases, they |ooked at the facts; right?

So Appeal Morgan, Childs, Dobbs, and Resni ck,
they -- these were BOE cases. The BCE | ooked at all the
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facts. It wasn't |like, "Oh, you stated on your return,”
or "You made a statement, and that's it." It was an
t horough revi ew of the facts.

And, in fact, one of the cases, in Appeal Childs,
after thorough review of the facts, the BCE then said
t here was no substantive evidence to present, you know - -
to show that -- that, you know -- that the taxpayer's
original statenent was wong. And so this is why | think
it is very inportant that we keep this in m nd.

And, as for federally, you know, it says that.
It -- it says that if you have cogent evidence, it can

certainly rebut the statenents that was nade previously.

So with that in mnd, |I -- | would like to go
t hrough sone of the facts that -- that we have presented,
again, and also the facts that -- that M. Kragel just
present ed.

| should also note that this part, you know,
in--in talking wth M. Housman, there is a | ot of
frustration going on during audit, during protest, and
al so during -- at -- at, you know -- during these
proceedings -- which is a |lot of facts that were presented
were sinply not addressed by the FTB.

M. Kragel had an opportunity, just now, to
interview or, you know, to -- to take the testinony, to

guestion M. Housman -- who flew all the way from
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Australia for this purpose -- and he did not address any
of the facts that we brought up. And just, in his
presentation, now, ignored all of themand went on with
what he sai d.

For instance, he said that they, you know --
they -- they cane here. GCh, you know, he -- he -- he
resigned fromhis position fromBCS Australia on paper.
M . Housman expl ai ned why that was done. M. Kragel did
not followup wth his answer, M. Housman's answer, he
sinply went to the next question.

And then, in his presentation just now, he tried
to use that saying, "Well, you know, you resigned." Well,
| think M. Housman just expl ai ned.

He cofounded BCS in Australia. They were still
trying to grow that business globally. There was no way
he was just going to wash his hands of it. He was the
cof ounder. He was the chief engineer. A business could
not grow without its CEO. It could not grow w thout the
chi ef engineer, not a business like theirs, a SaaS
busi ness that was, you know, up and com ng. So these are
the facts being ignored.

And 1'd like to say, also, one of the things you
probably noticed very glaringly absent was any di scussion
in the FTB's briefs, or in the presentation just now, or

in any of the questions presented to M. Housman, was the
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fact that there was an interview in February of 2009 that
was recorded where M. Housman specifically said, "W are
going to London in 2009."

There is nothing there that is, you know -- even
if M. Kragel is saying M. Housman's decl aration, you
know, is -- should not be given the weight it should be
given, | think that, by itself, is wong because
M. Kragel certainly has not attacked the veracity of
t hose declarations or the veracity of M. Housman's
testi nony today.

So how can you ignore all that?

That is evidence. Testinony is evidence.

Decl aration is evidence, per Regulation 17014. There is
no requirenent that everybody under the sun needs to
submt a declaration. There is no requirenment under the,
you know -- that declarations need to be submtted during
audit, or even during protest.

But you have a live -- you have live testinony
her e.

M. Housman cane here to establish a satellite
office. He testified today, and also in his declarations,
that he was hear to establish that office, and then he was
going to nove on to London. Because that's, you know,
North American nmarket as well as European market -- the

Eur opean market was growing |ike crazy. They, you know,
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in--in--intrying to neet their European market, they
even translated --

(Reporter interrupted)

M5. HUANG Onh, they even translated their
products into different -- several different |anguages.

(Reporter interrupted)

M5. HUANG  Onh, European.

So they -- all that -- that was on record; right?
And so here we have -- they cane here wwth the idea that
this was going to be 12 to 18 nonths. Ended up being, you
know, shorter than that because, as of February 2009, they
were already planning to | eave in May of 2009. So that is
13 nonths; right? O 12, 13 nonths that they were ready
to | eave.

And at that tinme, as M. Housman al so testified,
while they were in discussions with Adobe, Adobe was not
bound -- not legally bound to go through it. There was no
penalty if they wal ked away. |If the due diligence didn't
wor k out, they could have wal ked away.

So, of course, BCS was going as if, you know,

Adobe wasn't there -- you know, this Adobe acquisition
wasn't there -- because they had to. The market was still
there. They still wanted to grow the business. So they
did -- their original plan was still there.

So, you know, | know M. Kragel went through
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basically, a list of factors. W shorthand call it "the
brag factors”. | think we have to keep in mnd that's a
little different here. W're not tal king about California
versus New York, California versus Nevada, California
versus Colorado. W're talking California versus
Australi a.

Was he going to go back and forth between
Australia and California, a 14-hour flight, you know,
versus -- if they were -- if we're talking California
versus Nevada, you know, when you're |ooking at the days
here and days out? | know M. Kragel tal ked about how,
“"Well, you didn't -- " you know -- "You were basically
here the whole tine."

It's alittle different. | think we got to keep
in mnd we're not tal king about two different states.
W're talking two different countries.

And al so, you know, of course he hired enpl oyees
here. He was trying to grow a business here. And, of
course, you know, he -- he had an -- he didn't have an
office. He had desks and a co-working space.

So, you know, one of the things that -- that |
think we should keep in mnd, as well, is | know
M. Kragel nentioned that, "OCh, | ook at what happened
after 2010." And he says, "Well, what -- you know, the
years after 20 -- 20 -- 2009 is very probative."
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| would say it's probative in a way, but opposite
of what M. Kragel said.

If you | ook at the contrast here, 2008 and '9,
they canme with just clothes and a few personal itens. |
think we've all noved sonmewhere in our |ives. Wen we
nove sonmewhere, we don't just take our clothes and a few
personal items. Their furniture all stayed. They never
bought any furniture. In fact, the first tine they bought
furniture was when they noved into their house in May of
2010, when they bought that house on Jersey Street.

So when you consider that, the 2009 and after
2009 -- M. Housman testified as well; right? -- that,
even as | ate as Decenber 2009, they were considering
nmovi ng out of California; right? The idea was still
there, the thought was still there, the intent was still
there. And their actions evidenced that. Wat changed?

I think, Judge Akin, you nentioned, |ike, "Well,
why did you stay for six and a half years?" Right? Wat
change was early 2010 they di scovered they were pregnant.

And then you can see, if you contrast the before

or after -- right? You know, the 2010 and before 2010,

IS -- everything before 2010 was sonebody who was here
tenmporarily.
They -- they lived in a fully furnished place on

the short first year and, then, nonth-to-nonth after that.
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They did not own any cars or rent any cars or |ease any

cars. They didn't have a driver's license. You know,

t hey kept -- oh, they kept their driver's license in
Australia. They kept their bank -- their bank accounts in
Australi a.

Sure, they had sone bank account -- they had a

bank account here. As M. Housnman expl ai ned, they needed
a bank account here. They were trying to establish an
office here -- an office that he was going to |l eave in the
capabl e hands of an enpl oyee that he was going to hire;
right?

And so that -- that -- that was the plan. And
t hen, what changed was their pregnancy. The pregnancy
changed. And then, they thought, "Ckay. WMaybe we --
maybe we stay put.”

There is no -- in -- in the case |aw, what you
can see is, there's no, you know -- people can change
their intent; right? You conme into soneplace tenporarily.
And then maybe, after a while, things change, life
ci rcunstances change. And then he said, "Now, |'m going
to stay."

He was here on E3 visa, as we've both talked
about. E3 visa is tenporary. Sure, he renewed it. But
he didn't renewit until after, you know -- after the

Adobe acqui sition because, before then, he didn't need to.
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First of all, because he was not -- the two years weren't
up, but al so because he was noving to London.

And so, then, what you have is post, you know,

“pregnancy news" -- let ne call it that; then they got
their driver's license; then they start -- they bought the
house, you know, as investnent, |ike M. Housman said; but
then, they could also use -- they can live in it while

it's an investnent property. Wy not, you know?

So that was when they bought it; right? And they
bought the house. And then they bought furniture, for the
very first tinme since they cane to the U S. -- they bought
furniture in May, you know, 2010.

ADM NI STRATI VE LAW JUDGE LAMBERT: | was just
getting a nessage that on YouTube it's a little soft.

So --

M5. HUANG Onh, sorry.

ADM NI STRATI VE LAW JUDGE LAMBERT: It would be
better just to be close to the m crophone.

M5. HUANG Sure. | apol ogize.

And so there's a distinction, if you | ook at the
contrast pre- and after January 2010, let's say, when they

got the news; right? And then a house -- M. Kragel

mentioned that they started investing in -- in, you know,
real estate properties here in California -- but that is
all post.
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If you | ook at what activities and what
connections they had to California pre-2010, and after
2010, it's glaringly different. It is very, very
di fferent.

Bef ore 2010, sonebody who was here tenporarily --
everything they did was tenporary. After 2010, maybe they
started putting down nore roots; right? And so that's
what you see.

And, al so, one of the things that | want to
nmention is that -- I know M. Kragel just presented this
in his presentation, here -- is how he -- both M. Housman
and Ms. Pena, you know, resigned fromtheir jobs. And we
explained he didn't really resign. This was for purposes,
you know -- obviously, BCS Australia didn't want to pay
himif BCS LLC in the U S was paying him

But Ms. Pena was an architect; right? So,
obvi ously, she was not -- back in those days, we weren't
doing renote working. So she could not continue working
there. So she had to quit to nove here. And that was
anot her reason, you know, she wasn't thrilled to cone over
here; right?

And then so, in terns of business interests,
sure, BCS LLC was here, but BCS Australia, w thout
bel aboring the point, was also there. And that was the

core of the business.
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And then so, you know -- | know |I'm runni ng out
of time, so l"'mgoing to give it to M. Vesely in a second
her e.

But, you know, what | really want to sort of
close with this here is the FTB, given many opportunities,
i ncludi ng today, did not challenge any of facts we
present ed.

And what we presented, even if you overl ook --
and | don't -- you know, M. Housman's testinony, you can
say "contenporaneous interview', back in February 2009.

He stated he was going to London. There was no reason for
himto say that back then in a business interview except
for the fact that he really was planning to go.

And so how do you reconcile that then, you know,
if he really was here and becane a resident in April 20087
That's just inpossible given the facts that we have.

Sol will endit with this -- is that | think we
have net our burden of proof -- that, even if, sonehow,
the statenents that they nmade on the returns are
consi dered quot e/ unquote, adm ssions, we have presented
cogent evi dence.

And by case law, you know, all the case |aw, you
know, cited by M. Kragel, is -- cogent evidence is
sufficient to rebut the statenents that M. Housman made

on those returns -- returns where he was under the
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i mpression 183-day rule equally applied to California.

Sol wll turn this over to M. Vesely, now

Oh, one last thing. I'msorry. | have to say
this. One |ast point.

| know M. Kragel nade a point about how t hey
never returned to their Kurraba --

MR VESELY: Kurraba.

M5. HUANG  Kurraba house in Australia. [|'d just
say, that was a two bedroom house. They rented it out.
By the tinme they returned to Australia, they had three
children. Try to fit three children into a two-bedroom
house. Cearly, they were |ooking for a bigger house, and
they did. So, you know, they rented it, they kept it,
absolutely. But they rented it out wwth a one-year | ease
with the intention of returning.

Li fe circunstances changed, and they bought a

bi gger house.

FURTHER CLOSI NG ARGUMENT
BY MR VESELY, Attorney for Appellant:
Al right. | wll make it quick, your Honors. |
know we're getting close to our tine here.
The -- I"mgoing to address the check-the-box and
basis issues, here. There's a few things that we need

to -- need to respond to. And one of themis the
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reference to retroactive Entity O assification Election.

The fact of the matter is, as we've indicated in
the briefs, you know, Revenue Procedure 2009-41 was issued
i n Septenber of 2009. Ckay?

That's very critical of when that was issued.
Before that tinme, you could not do a retroactive
classification election -- that -- at |least by way of a
revenue procedure.

The I RS was allow ng retroactive el ections
t hrough private letter rulings, and that was -- that was
what led to the Revenue Procedure being issued at that

time. Wen that was issued, here, that basically was

sonet hing that M. Housman's advisors -- and |I'mtalking
about his accountant -- says, you know, "This is
sonmething -- that you can make an el ection going back 3

years and 75 days."

That's not sonething you make up. That's exactly
what the revenue procedure, you know, provided.

And that revenue procedure is what they filed
their Entity Classification Election under. And that is
what the I RS approved. And they approved the effective
dat e.

And, as nmuch as the Franchi se Tax Board wants to
ignore the fact that the IRS approved this, the fact of

the matter is, as | said at the beginning, and | said it
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during the presentation, that is binding on the Franchise
Tax Board, here.

It's binding under the statute, it's binding
under the regulations, and it's binding on the FTB's own
subm ssion that it submtted about a year or two years ago
where they said it was.

So the fact of the matter is, we don't get to any
of this stuff, frankly. That's -- that's the thing that's
very inportant here.

M. Kragel repeats a concept that I -- | ask you
guys to go and dig through those regulations. See if you
find "irrel evancy" anywhere in the federal regulations or
California. It doesn't exist. It's a made up term by
M. Kragel or the Franchi se Tax Board.

The fact of the matter is, as the question that
came from Judge Hosey about AM2021-02, yeah, that's pretty
dam inportant. That's -- that is the position of the IRS
today, very recent, as it cane out. And it basically says
everything that we were sayi ng about being able to do a
retroactive el ection, and when do you have an act ual
entity classification? Because they don't want to say
that they had an entity classification before 4/1/08.

But the fact of the matter is, they had a default
classification. That's what the Chief Counsel Menorandum

you know, underscores. And the fact that they weren't
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relevant at that point intine is irrelevant, frankly, if
you really want to use the phrase.

And so the fact of the matter is, it is critica
that the Entity Cassification Election was filed by -- by
Monkey, like it was, and approved by the |IRS.

And a concept that | -- |1 -- 1 listened |long and
hard to see if there was anything ever nentioned about it
but M. Kragel today. That deened rel evancy provision in
the federal regqulations and California regulations, that's
ki nd of troublesonme for them Because, guess what, the
fact we did an election, we are now deened rel evant on
that date, 4/1/08, specifically under the regul ations,
federal and California.

And that's critical here because that causes al
t he nechanics that we're tal king about -- how you do the
i quidation, the contribution, everything else, and the
whol e st epped-up basis concept.

| mean, the question that Judge Akin asked
about -- about that -- sonething happening prior to 4/1/08
and actually did a real liquidation -- well, there
woul dn't have been any tax, U S. or California, if nobody

is a US. resident, or a California resident.

But the -- what was missing in all of that --
what if that person, like a M. Housman, cones to
California after that, like he did here -- guess what
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happens? He carries that basis with him

Publication 1100 that | referred to earlier on,
and that we've cited, is explicit that way. And, indeed,
t he Franchi se Tax Board included events and transactions
back to 2000, when M. Housman was clearly an Australian
resident, domciliary, you nane it, and not California
one. That is reflected in the assessnents here.

And bottomline -- the fact is, too -- this is
how it was reported federally. A lot of tax was being
paid there. This was a provision with the retroactive
el ection under Rev. Proc. 2009-41 -- quite permssible,
qui te binding, everything about it here. The fact that
| RS approved the election and -- and the effective date,
that is the end of the story. That's it.

Final thing -- the fact to nmake about a coment
about the appraisal -- |I've got to tell you, | don't see
any evi dence ever being presented by the Franchi se Tax
Board in this case about fair market val ue because they
don't have any.

The appraisal by BPMneets all the criteria that
you need for effective appraisal here. And everything
they've said in their briefs, we've responded to.

Final -- 1'lIl close on this -- is that we believe
we' ve carried our burden of proof on both issues. And we

believe that the claimfor refund should be granted --
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MR. VESELY: Oh. And the notice of action
denying our protest should al so be reversed.

Thank you, very much.

ADM NI STRATI VE LAW JUDGE LAMBERT: Thank you,
M. Vesely and Ms. Huang.

I"mgoing to ask nmy co-panelists if they have any
guesti ons.

Judge Akin, do you have any questions?

ADM NI STRATI VE LAW JUDGE AKIN: | do have one
qguestion for Appellants.

| guess, in Appellants' view, you know, know ng
what they know now, do they ever view thensel ves as
becom ng California residents during the tinme they were
here in California between the tine of 2008 and 2014; and,
i f so, when?

M5. HUANG Yeah. | think at some point, during
t hat period post-2009, with the fact they did becone
residents of California.

And when? | think when you look at it it's, you
know, sonetine in 2010. | would say when they -- when
t hey bought their house, you know, would be a good --
good -- sort of mark because, you know, that's when they
actually commt thenselves to California.

Sure, you know, the pregnancy -- | -- | don't

want to keep repeating it, but the pregnancy changed their
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t hi nki ng, changed their intent, changed their view of the
future.

And so, | would say, you know, perhaps sonetine
in 2010. Certainly, not before then just because, you
know, again, the facts weren't there for a residency in

Cal i forni a.

ADM NI STRATI VE LAW JUDGE AKIN: Ckay. Thank you.

And | don't have any additional questions.

ADM NI STRATI VE LAW JUDGE LAMBERT: Judge Hosey,
do you have any questions?

ADM NI STRATI VE LAW JUDGE HOSEY: No further
guestions fromne. Thank you.

ADM NI STRATI VE LAW JUDGE LAMBERT: And | have no
guesti ons.

So if there's nothing further, I"mgoing to

conclude the hearing. And | want to thank both parties

for appearing today, and M. Housman, as well, for com ng.

W will issue a witten opinion within 100 days.
Thank you. The record is now cl osed.

M5. HUANG Thank you, very nuch.

MR. VESELY: Thank you, very nuch.

MR. KRAGEL: Thank you, Panel.

(Proceedi ngs concluded at 12:00 p.m)

Kennedy Court Reporters, Inc.
800. 231. 2682

128



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

REPORTER S CERTI FI CATI ON

I, the undersigned, a Registered
Prof essi onal Reporter of the State of California, do
hereby certify:

That the foregoing proceedi ngs were taken before
nme at the time and place herein set forth; that any
Wi tnesses in the foregoi ng proceedings, prior to
testifying, were duly sworn; that a record of the
proceedi ngs was nmade by ne using nmachi ne shorthand, which
was thereafter transcribed under ny direction; that the
foregoing transcript is a true record of the testinony
gi ven.

Further, that if the foregoing pertains to the
original transcript of a deposition in a federal case,
before conpl etion of the proceedings, review of the
transcript [] was [Xx] was not requested.

| further certify | amneither financially
interested in the action nor a relative or enpl oyee of any
attorney or party to this action.

IN WTNESS WHERECOF, | have this date subscribed

my nane.

Dat ed: June 14, 2022
Darak Teanan
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       1       Sacramento, California; Tuesday, May 24, 2022

       2                           9:05 a.m.

       3   

       4            ADMINISTRATIVE LAW JUDGE LAMBERT:  We are now on

       5   the record in the Office of Tax Appeals oral hearing for

       6   the appeal of Bardia Housman and Beatriz Pena,

       7   Case No. 18010200.  The date is May 24th, 2022, and the

       8   time is 9:05 a.m.

       9            My name is Josh Lambert, and I am the lead

      10   administrative law judge for the purposes of conducting

      11   this hearing.  My co-panelists today are Judge Akin and

      12   Judge Hosey.

      13            I would like to have everyone introduce

      14   themselves for the record.

      15            FTB, can you please introduce yourselves?

      16            MR. KRAGEL:  Yes, Judge.  My name is Bradley

      17   Kragel, and I'm here with Ronald Hofsdal.  We represent

      18   Respondent, Franchise Tax Board.

      19            ADMINISTRATIVE LAW JUDGE LAMBERT:  Okay.  Thank

      20   you.

      21            And Appellant and representatives, can you please

      22   introduce yourselves?

      23            MR. VESELY:  Yes.  Jeffrey M. Vesely from

      24   Pillsbury Winthrop Shaw Pittman for Appellants.

      25            (Reporter interrupted)
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       1            MR. VESELY:  Not on?  Now?  No.

       2            (Reporter interrupted)

       3            ADMINISTRATIVE LAW JUDGE LAMBERT:  There's a

       4   button you press to -- and you'll see the green light.

       5            MR. VESELY:  The green light is on.

       6            ADMINISTRATIVE LAW JUDGE LAMBERT:  Maybe just

       7   move it closer?  That may help.

       8            (Reporter interrupted)

       9            MR. VESELY:  Closer?  All right.  Is that better?

      10            (Reporter interrupted)

      11            MR. VESELY:  Let's get it closer.  All right.

      12   How about that?

      13            (Reporter interrupted)

      14            MR. VESELY:  Okay.

      15            Jeffery M. Vesely with Pillsbury Winthrop Shaw

      16   Pittman for Appellants.

      17            MS. HUANG:  Annie Huang with Pillsbury Winthrop

      18   Shaw Pittman for Appellants.

      19            (Reporter interrupted)

      20            MS. HUANG:  It is on.  But how about this?

      21            (Reporter interrupted)

      22            MS. HUANG:  Okay.  Super Close.

      23            Annie Huang with Pillsbury Winthrop Shaw Pittman

      24   for Appellants.

      25            ADMINISTRATIVE LAW JUDGE LAMBERT:  Okay.  Thank
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       1   you.  I want to thank you all for attending.

       2            The issues are whether Appellants were

       3   nonresidents on August 29, 2009 and, even if Appellants

       4   were residents of California August 29, 2009, whether

       5   Mr. Housman was entitled to a basis step-up as a result of

       6   a valid check-the-box election for federal and California

       7   income tax purposes.

       8            FTB provides exhibits A through EE.  Appellants

       9   provide exhibits 1 through 17.  That evidence is now in

      10   the record.

      11          (Appellant's Exhibit Nos. 1-17 were received in

      12            evidence by the Administrative Law Judge.)

      13          (Respondent's Exhibit Nos. A-EE were received in

      14            evidence by the Administrative Law Judge.)

      15            ADMINISTRATIVE LAW JUDGE LAMBERT:  Now,

      16   Mr. Vesely, this will be your opportunity to present your

      17   case.  And first, I'd like to swear in Mr. Housman so that

      18   he can testify during your presentation.

      19            Mr. Housman, can you please raise your right

      20   hand.

      21   

      22                        BARDIA HOUSMAN,

      23   called as a witness on behalf of the Appellant, having

      24   first been duly sworn by the Administrative Law Judge.

      25   ///
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       1            MR. HOUSMAN:  I swear to tell the truth, the

       2   whole truth, and nothing but the --

       3            ADMINISTRATIVE LAW JUDGE LAMBERT:  Okay.  You can

       4   say yes.

       5            MR. HOUSMAN:  Yes.

       6            ADMINISTRATIVE LAW JUDGE LAMBERT:  Okay.  Thank

       7   you.

       8            And Mr. Vesely, you may now proceed.

       9   

      10                         OPENING STATEMENT

      11   BY MR. VESELY, Attorney for Appellant:

      12            Thank you, your Honor.  Good morning, and thank

      13   you for the opportunity to present our appeal today.

      14            This case has been a long journey for

      15   Mr. Housman, both literally and figuratively.  As you

      16   know, the tax year involved is 2009.  The FTB's audit of

      17   Mr. Housman commenced in 2012.  Ms. Huang and I were hired

      18   in late 2014 to handle the protest.  The appeal was filed

      19   in late 2017.  And, over the four last -- past four years,

      20   four plus years, we have filed five briefs with this body.

      21            Notwithstanding submitting three declarations

      22   under oath, Mr. Housman wanted to speak directly with you

      23   folks today and to tell a story.  In fact, he has traveled

      24   from Australia; I heard it was a 14-hour flight just --

      25   just to be here today.  And we welcome questions from this
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       1   panel.

       2            ADMINISTRATIVE LAW JUDGE LAMBERT:  Mr. Vesely,

       3   you could probably move the microphone even closer so we

       4   can really hear you well.

       5            MR. VESELY:  Still closer?

       6            ADMINISTRATIVE LAW JUDGE LAMBERT:  Yeah.

       7            MR. VESELY:  Okay.  Sorry folks.

       8            ADMINISTRATIVE LAW JUDGE LAMBERT:  You've got to

       9   get pretty close to these.

      10            MR. VESELY:  All right.

      11            ADMINISTRATIVE LAW JUDGE LAMBERT:  Thanks.

      12            MR. VESELY:  Is that better?  Got to work on that

      13   one.

      14            As you know, there are two issues in this appeal.

      15   First, whether Mr. Housman was a California resident in

      16   2009, when he sold his 70 percent interest in Monkey Pty.

      17   Limited, an Australian Proprietary Limited Company.  It is

      18   our position that Mr. Housman, who arrived in California

      19   from Australia on April 19, 2008, was not a California

      20   resident in 2009, when he sold his interest in Monkey;

      21   and, thus, none of his gain from the sale is taxable by

      22   the State.

      23            Indeed, the evidence which has been presented in

      24   this case demonstrates the complete absence of the

      25   relevant indicators of residency for Mr. Housman during
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       1   2008, after he arrived, and 2009.

       2            Now, the second issue is whether Monkey's

       3   check-the-box election to be classified as a partnership,

       4   which was approved by the Internal Revenue Service, which

       5   was effective April 1, 2008, is binding for California

       6   income and franchise tax purposes.

       7            If it is binding, then Mr. Housman should receive

       8   a stepped-up basis in his Monkey stock as of April 1,

       9   2008.  It is our position that, even if Mr. Housman was a

      10   California resident at the time of the sale, which we do

      11   not concede, there is absolutely no question that, under

      12   California law, Monkey's federal tax classification is

      13   binding on the FTB, and that Mr. Housman should receive a

      14   stepped-up basis in his Monkey stock.

      15            Indeed, Revenue Taxation Code Section 23038(B) --

      16   as in boy -- (2)(B)(ii) is explicit.  It states the

      17   classification of an eligible business entity, like

      18   Monkey, shall be the same as the classification of the

      19   entity for federal tax purposes.

      20            Regulation 23038(b)-3(c)(1) could not be clearer.

      21   Even its heading says it all.  It says, quote, federal tax

      22   classification is binding for California income and

      23   franchise tax purposes, unquote.

      24            That section of the Regulation further provides,

      25   quote, the classification of an eligible business entity
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       1   for California income and franchise tax purposes shall be

       2   the same as the classification of the eligible business

       3   entity for federal tax purposes under Treasury Regulation

       4   Section 301.7701-3, unquote.

       5            That Section goes on to provide, quote, the

       6   election of an eligible business entity to be classified

       7   as an association or partnership for federal tax purposes

       8   shall be binding for California income and franchise tax

       9   purposes.

      10            Please note the word used in the statute and

      11   Regulation is "shall", not "may".  In this case, the FTB

      12   is plainly bound by the federal check-the-box election,

      13   which was approved by the Internal Revenue Service.

      14            Now, finally, as you know, this case involves an

      15   appeal of the FTB's denial of Appellants' claim for refund

      16   related to the residency issue.  It also involves an

      17   appeal from the FTB's denial of Appellants' protest

      18   pertaining to the check-the-box and stepped-up basis

      19   issues.

      20            Now, Ms. Huang will discuss the residency issue,

      21   and I will then address the check-the-box, stepped-up

      22   basis issues.

      23            And thank you, again, for the opportunity to

      24   appear before you today.

      25   ///
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       1                          PRESENTATION

       2   BY MS. HUANG, Attorney for Appellant:

       3            Thank you, Jeff, your Honors.

       4            As Jeff just noted, the question here --

       5            (Reporter interrupted)

       6            MS. HUANG:  I'll -- I'll get this eventually.

       7   How's this?  Better?

       8            (Reporter interrupted)

       9            MS. HUANG:  Okay.

      10            So the -- the issue before us is whether

      11   Appellants, Mr. Housman and Ms. Pena, were nonresidents of

      12   California in 2009 and, obviously, then also in 2008.

      13            And just for ease of discussion, I will just

      14   refer to Mr. Housman rather than Ms. Pena and Mr. Housman

      15   all the time.

      16            But as discussed in our briefs, Mr. Housman, you

      17   know, grew up in Australia -- long-term Australian

      18   domiciliary; and, you know, his family lived there and

      19   always lived there; and, in this case, Ms. Pena as well;

      20   close-knit family, they -- they also lived in Australia.

      21   So there is no question that they were long-term

      22   California -- Australian domiciliaries when they came to

      23   California in 2008.

      24            (Reporter interrupted)

      25            MS. HUANG:  Domiciliaries.
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       1            ADMINISTRATIVE LAW JUDGE LAMBERT:  Maybe if

       2   you --

       3            MS. HUANG:  Uh-huh.

       4            ADMINISTRATIVE LAW JUDGE LAMBERT:  I think if you

       5   move you mic up even closer and maybe lift it up a

       6   little --

       7            MS. HUANG:  Is this -- oh.  So I have to be right

       8   up to it?

       9            ADMINISTRATIVE LAW JUDGE LAMBERT:  Yes.

      10            MS. HUANG:  Got it.

      11            (Reporter interrupted)

      12            MS. HUANG:  Okay.  All right.

      13            So -- so now, in -- now, in determining whether

      14   an individual domicile elsewhere is in this state for a

      15   transitory or temporary purpose, we look at the facts and

      16   the circumstances of the case.

      17            So, here, Regulation 17014(b) also provides that

      18   if an individual is in this state to complete a particular

      19   transaction, he is here for temporary or transitory

      20   purpose.

      21            The FTB itself, in its Residency and Sourcing

      22   Manual, also provides that the importance you give to

      23   particular facts must be put into perspective when viewed

      24   in conjunction with the overall activities of the

      25   taxpayer.
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       1            So in this case, when the relevant facts are

       2   considered within proper context, it is clear that

       3   Mr. Housman and Ms. Pena were nonresidents of California

       4   in 2008 and 2009.

       5            So before I go into the residency facts, it is

       6   important to understand the events leading up to

       7   Mr. Housman coming to California on April 19, 2008.  On

       8   February 21, 2000, when Mr. Housman was domiciled in, you

       9   know, in -- in Australia and living in Australia, Monkey

      10   was established.

      11            As -- as Jeff noted, Monkey is an Australian

      12   Limited Propriety Company.  So -- and then, Mr. Housman

      13   was the founder, CEO, and majority shareholder of Monkey.

      14   In 2004, Monkey launched and cofounded a software venture

      15   named Business Catalyst Systems Pty. Limited -- BCS for

      16   short.  BCS was located in Sydney.  It offered hosted

      17   software solutions for building and managing small

      18   businesses, or, you know, online businesses.  Most of

      19   their clients were small businesses.

      20            But as BCS grew globally, Mr. Housman and Mr.

      21   Broadway, his cofounder, decided BCS needed to establish

      22   satellite offices in the U.S. and Europe in order to

      23   expand globally.  And it was decided Mr. Housman would be

      24   the one to take on this task.

      25            And I -- I should note, back in -- nowadays, we
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       1   have cloud services and, you know -- that you can -- you

       2   can access from anywhere in the world.  But back in those

       3   days, a company like BCS would need to invest in data

       4   centers in locations closer to where their customers were.

       5            And, you know, Mr. Housman can explain that later

       6   in terms of -- as to why that was necessary.  So -- so

       7   they had data centers in Canada and in London.

       8            So, now, turning to the -- the facts that we have

       9   presented in our briefs -- so I will not go into the

      10   detail -- the extent -- the extent of the details in the

      11   briefs, but here -- here are the facts, the basic facts.

      12   And these are facts that FTB has not disputed, you know,

      13   in -- in -- in their briefs because, you know, one of the

      14   things that we have, you know, submitted as

      15   declarations -- Mr. Housman and Ms. Pena submitted two

      16   declarations -- and, you know, in support of their

      17   residency issue.  And, obviously, Mr. Housman is here,

      18   also, to answer any questions.

      19            But -- but the facts are that on August -- I

      20   mean, on April 19, 2008, two weeks after he got married,

      21   Mr. Housman entered the U.S. under an E3 working visa.

      22   The E3 visa is a nonimmigrant intent visa for the

      23   applicant.  You know, this is only for Australian

      24   nationals to come to the U.S. for employment purposes on a

      25   temporary basis.  You know, if -- if Australians -- if
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       1   they wanted to immigrate to the U.S., it would be under a

       2   different visa.

       3            So when Mr. Housman first arrived in California,

       4   you know, he stayed in a fully furnished executive

       5   apartment.  And he brought with him only some of his

       6   clothes and a few personal items.  And with -- when

       7   Ms. Pena flew to California on April 30, 2008, she did the

       8   same thing.  She only came with some of her clothes and a

       9   few personal items.  Neither Mr. Housman, nor Ms. Pena,

      10   shipped any of their other possessions from California --

      11   from -- from Australia to California prior to, or even

      12   after, their rival in California in April 2008.  The

      13   overwhelming majority of their possessions remained in

      14   Australia the entire time.

      15            So in May 2008, Mr. Housman and Ms. Pena moved

      16   into a fully furnished one-bedroom apartment on a one-year

      17   lease and, after expiration of that one-year lease, they

      18   were here -- they were there month-to-month.  And, again,

      19   because it was fully furnished, you know, there was no

      20   need to buy new furniture.

      21            And that is the thing -- that the entire, you

      22   know -- in 2008 and 2009, they did not buy one piece of

      23   furniture because they stayed at a fully furnished place

      24   that entire time and had no intention of staying here.

      25            So -- and then, also, on top of being in a fully
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       1   furnished apartment, Mr. Housman, when he was trying to

       2   establish his, you know -- a satellite office here, he did

       3   not rent an office space.  What he did was he rented a

       4   desk at a co-working space.  And he simply added more

       5   desks when, you know, he hired more employees.

       6            And when -- and on -- you know, in terms of the

       7   work life that he had, he wasn't -- when he was here, he

       8   worked extremely long hours.  Because, not only was he

       9   responsible for establishing the satellite office in San

      10   Francisco, he was also still very heavily involved in the

      11   operations of BCS in Australia, where their management,

      12   their engineering, their marketing their production -- all

      13   still there in Sydney.

      14            So Mr. Housman worked basically 17 or 18 hours a

      15   day.  Started at -- with the California hours, and then

      16   ended, you know, 1:00 or 2:00 in the morning to

      17   accommodate the Australian hours -- and six days a week

      18   because our Sunday is their Monday.

      19            So this was a very, very grueling schedule, as

      20   you can imagine.  And it was simply not sustainable

      21   long-term.  But he was willing to do it on a short-term

      22   basis.

      23            So as we also provided in our briefs and the

      24   declarations of Mr. Housman and Ms. Pena, they intended to

      25   be in California only for a short period, as evidence by
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       1   the -- the fully furnished apartments; you know, the --

       2   the hours that were unsustainable; the fact that they only

       3   came with some of their clothes and a few personal items;

       4   that they never bought any furniture.

       5            But, you know, here we have -- is that they were

       6   here to establish a satellite office.  And then he was

       7   going to -- Mr. Housman was going to leave and leave the

       8   California office in the hands of a capable employee.  And

       9   so everything they did in 2008 and 2009 is evidence of

      10   their intent for only a short stay.

      11            So let me just summarize.  I know we talked about

      12   this in our briefs, but I think it's very important for

      13   your Honors to -- to hear, again, what facts were there.

      14            So consistent, you know, with their intent, like

      15   I said, they arrived with clothes -- just some clothes and

      16   personal belongings; they lived in fully furnished

      17   apartments on short-term basis; and they also did not own

      18   any real estate in California in 2008 or 2009; they did

      19   not own any, or lease any, vehicles in California in 2008

      20   or '9; they did not have any -- they did not have a

      21   California driver's license in 2008 or '9, instead they

      22   retained and renewed their Australian driver's license --

      23   both of them; they did not belong to any membership clubs

      24   or associations in California; they kept their same family

      25   doctor and dentist they always had in Australia; they kept
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       1   the same cell phone numbers during their stay in

       2   California, you know, the same Australian cell phone

       3   numbers; they still owned their house in Australia but

       4   rented it out initially for a one-year term and then

       5   month-to-month; you know, BCS did not have an office, but

       6   like I said, just, you know, rented a space in a

       7   co-working space; and Mr. Housman worked really long hours

       8   that, you know, nobody could keep up for a long-term -- on

       9   a long-term basis.

      10            And, very important -- and, you know, I think it

      11   is -- if you guys, you know -- if your Honors haven't had

      12   a chance to review the video that we noted in

      13   Mr. Housman's declaration -- the Supplemental

      14   Declaration -- it would be good to review them.

      15            Only because, in that video that was -- it was an

      16   interview in February of 2009 where Mr. Housman publicly

      17   stated that they were planning to move to London and open

      18   a London office in May of 2009.  And to that end, in

      19   April 2009, Ms. Pena took a trip to London to look at

      20   areas where she and Mr. Housman could live once they moved

      21   there.

      22            So, you know, we -- these are the facts.  These

      23   are the facts that are undisputed, you know.  And

      24   Mr. Housman can certainly answer any questions to those

      25   facts.  And when we, you know -- case law directs us to
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       1   look at where the individual has their closest

       2   connections.  And in this case, their closest connections

       3   were to Austria.

       4            Mr. Housman and Ms. Pena maintained all their

       5   significant ties to Australia.  They did not sever any of

       6   them.  And they did not establish any meaningful

       7   connections to California in 2008 or 2009.  And none of

       8   the required additional residency was present in -- in

       9   those years.  So, therefore, their intent, as evidence by

      10   their actions, was to be in California for a temporary and

      11   transitory purpose.

      12            So, now, if it's okay with your Honors, I will

      13   turn to Mr. Housman to provide some additional background.

      14   

      15                        BARDIA HOUSMAN,

      16   having been called as a witness on behalf of the Appellant

      17   and previously sworn by the Administrative Law Judge, was

      18   examined and testified as follows:

      19   

      20                       DIRECT EXAMINATION

      21   BY MS. HUANG:

      22       Q    Okay.  Mr. Housman, you heard what I just, you

      23   know -- the presentation I just made.  Can you just

      24   provide us with more information?

      25            Can you please explain to the judges why -- what
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       1   BCS did, and why you and Mr. Broadway felt 2008 was a good

       2   time to start establishing satellite offices?

       3       A    Mm-hmm.

       4            Good morning and thank you.

       5            Business Catalyst was an online

       6   Software-as-a-Service -- Software-as-a-Service company

       7   that small -- helped small businesses sort of have an

       8   online presence with sales/marketing tools.  And we saw

       9   that through web designers.  And that's kind of -- and

      10   that was kind of the business model.

      11            In probably 2007, we started to get

      12   product-market fit, where the company started to grow

      13   quite rapidly.  And, as a result, one of the biggest

      14   issues we faced was that the support we provided was

      15   always a day late because we were in Australia and that

      16   the user experience was slow because of the latency in

      17   accessing the servers to use the service -- the product.

      18            And, because of that, we started to think about

      19   investing where our customers were and set up data centers

      20   in North America first.  And then we set up data centers,

      21   which is racks and servers, in London to serve those

      22   customers better and have a team locally that could help

      23   people better.

      24       Q    Okay.  And so when you said that, you know, 2008

      25   was a good time for you guys to come -- so when you
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       1   arrived in 2008, April 2008, what was the plan for BCS?

       2       A    Yeah.  Look, the first thing we did was to set up

       3   the servers in -- in -- in Canada.  And -- and then from

       4   that the momentum was to come out here and speak to

       5   customers in the right time zone -- respond to customers

       6   on the same day.

       7            We used to -- one of our go-to-market strategies

       8   was to run a lot of webinars for our customers.  And it

       9   was getting quite taxing to run that from Australia due to

      10   the different time zones.  So it was to experiment with

      11   all of those things and validate the market and learn a

      12   little bit more about what it might be like to have an

      13   office in the United States.

      14       Q    Okay.  And so, when you were here, can you please

      15   describe a typical day for you, what you did in 2008 as

      16   you were trying to establish the office in California?

      17       A    Sure.  Yeah.  Look, I mean, my day-to-day tasks

      18   were to do some of those things I mentioned.  So speak to

      19   customers was mainly the main thing.  We attended a lot of

      20   webinars -- sorry.  We did a lot of webinars, we attended

      21   a lot of trade shows.

      22            But I was the CEO, cofounder, and chief engineer

      23   of the company.  So at the end of the day, around

      24   5:00 p.m. or 4:00 p.m., I would then start to work with my

      25   Sydney team -- and that would be on all business
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       1   functions -- my engineers or my marketing team or support

       2   team.

       3            And that day, because the Sydney hours sort of

       4   follow on from San Francisco hours -- that would just get

       5   me late into the night.  And then, again, the next morning

       6   I would wake up to do the U.S. hours.

       7       Q    Okay.  And then, when you left Australia in 2008,

       8   how long did you think it would take to establish an

       9   office in California?

      10       A    Look, it's probably -- the time frame we thought

      11   about was 12 to 18 months just to come out and see, you

      12   know -- validate some of the ideas we had -- to try and

      13   find someone who might be able to run the U.S. office.

      14   And we interviewed one particular candidate quite

      15   extensively.  But that was kind of the rough time frame.

      16       Q    Okay.  Okay.  And then -- so then, if you were

      17   just here to explore the market, maybe you can explain how

      18   did the Adobe transaction come about?

      19       A    Yeah.  So what was unique about what we were

      20   doing is we had built a plug-in for Dreamweaver, which is

      21   an Adobe product.  This goes back to sort of mid-2000s

      22   when that product was very big.  And it was a very unique

      23   product because there was a lot of other plug-ins, but

      24   this plug-in sort of connected over the cloud to our

      25   servers.
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       1            So it was a -- it was something Adobe hadn't

       2   seen.  And so I started to interact with their product

       3   managers just to show them and discuss partnership.  And

       4   what we were ultimately looking for was to be able to

       5   distribute that plug-in with that product in a

       6   partnership.

       7            And -- and, really, that's how Adobe and us

       8   started talking, was around this plug-in.

       9       Q    Okay.  And so then, if -- if the initial contact

      10   with Adobe was for partnership, how did that turn into --

      11       A    Yeah.  So I -- I met those guys in June of 2008.

      12   So I met at a product-manager level.  And then, I think,

      13   just one thing led to another where we came and presented

      14   to a different team; and then, we presented to the

      15   executive team.  And it always -- the context was

      16   partnerships.

      17            But it was -- it wasn't until later that year

      18   when they rang us and said, "Hey we're not interested in a

      19   partnership.  We're interested in acquiring the company."

      20   So that came out of the blue because that was still very

      21   early in our journey.  And, you know, so it wasn't what --

      22   what we were thinking about.  But that's kind of -- it

      23   sort of -- it evolved over several months and several

      24   meetings.

      25       Q    Okay.  And so, when they contacted you in late
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       1   2008 and talked about potentially exploring an

       2   acquisition, how long before you realized that this was --

       3   the transaction might go through?  And how long did due

       4   diligence take?

       5       A    Yeah.  I mean, look, it still took a long time

       6   from when they said they wanted to buy the company to when

       7   they gave us a term sheet.  Term sheet came in March of

       8   2009.

       9            And then the due diligence -- as you can imagine,

      10   selling your company to someone like Adobe, or a large

      11   technology company based in the Bay Area, is really quite

      12   extensive.  So it was a -- you know, there was a lot of

      13   due diligence, and that -- so it took several months.  And

      14   sort of -- the dates are what we presented, but it closed

      15   later on in 2009.

      16       Q    Okay.  And so, while the due diligence was going

      17   on, was there any penalty for Adobe if they simply walked

      18   away?

      19       A    There was no penalty, no.

      20       Q    Okay.  So at that time while due diligence was

      21   going on, what were you doing with BCS?

      22       A    Well, look, it was business as usual for us.  I

      23   mean, there was really two -- two things going on.

      24            One was to run the business.  We had to -- we had

      25   already invested in the servers here and in Europe.  We
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       1   had to serve those customers.  We did -- we had to -- you

       2   know, we were speaking to them every day.  We were growing

       3   very quickly.

       4            I mean, I think some of that stuff has been

       5   presented.  I think that was very exciting about the

       6   company -- is when we eventually found product-market fit.

       7   You know, going from selling to 50 customers a year to

       8   selling to 2,000 a month.  It grew very quickly.

       9            So it was business as usual.  Nothing really

      10   changed while we also spoke to Adobe and did what they

      11   wanted us to do.

      12       Q    Okay.  So then, in terms of your plans for

      13   Europe, because you mentioned that Europe was also

      14   growing, you know, it was growing globally.  What -- what

      15   were your plans for -- for Europe, even during the due

      16   diligence with Adobe?

      17       A    Well, I mean, the plans for Europe were -- were

      18   exactly as they were before because we had already

      19   invested in the data centers.  And we needed -- we knew

      20   that we needed to speak to those customers in the same

      21   time zone.

      22            It was -- and, in fact, Europe is, given its

      23   geography -- it's -- the time-zone distance to Australia

      24   or to the West Coast is terrible.  You just can't run

      25   Europe from those geographies.  It's just too much of a
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       1   time difference.

       2            So the plan was to go to Europe.  And -- and --

       3   and I think it's evident in what we were saying, or what

       4   we were doing -- is that we were very interested in

       5   setting up office there.  And we had already set up the

       6   data center.  That had already -- already been done.

       7       Q    So then when you -- how long did you intend to

       8   stay in California when you first arrived in April 2008?

       9       A    As I mentioned, it was 12 to 18 months to see --

      10   to figure -- to get answers to a lot of these things that

      11   we were already doing in Australia --

      12       Q    Mm-hmm.

      13       A    -- and what that might look like here.

      14            How difficult was it to hire people?  What did

      15   it -- I don't know.  What did partnerships look like?

      16   Where are the customers based?  What does the trade show

      17   schedule look like?

      18            So there was just a bunch of open questions that

      19   we needed to explore and understand.  But I think we could

      20   have done it in 12 to 18 months.

      21       Q    Okay.  So then I -- the -- the other question is,

      22   you know, after the Adobe acquisition, did you have to

      23   work for Adobe?  And where did they require you to work

      24   for them?  And did they require -- did they dictate where

      25   you worked?
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       1       A    No.  So, I mean, there was -- the acquisition

       2   didn't have a requirement for me to work anywhere in

       3   particular.  My employment contract was at-will.

       4            So it was really for me to provide a mandate --

       5   there was no mandate.  It was for me to provide a plan to

       6   say how I wanted to run my company.

       7            Really importantly is that, when the Adobe

       8   acquisition happened, I had two teams.  One team was in

       9   Australia, and the second team that was assigned to me by

      10   Adobe was in Bucharest, Romania.  I was given a -- quite a

      11   large -- Adobe has a very large campus there, and my

      12   engineering team would be done out of Bucharest in

      13   Romania.

      14            So they were the two teams I needed to optimize

      15   for -- so my main team in Sydney and my new engineering

      16   team in Bucharest.  So it was for me to come back with a

      17   plan.

      18       Q    Okay.  Okay.

      19            And so in -- in -- you know, in late 2009, by

      20   this time you were working for Adobe even though, like you

      21   said, you weren't required to work for them and employment

      22   was at-will.  Did you -- did you consider living in

      23   California long-term?  Or were you considering other

      24   locations?  Or, you know, since you just said that, you

      25   know, you weren't given a mandate by Adobe, so --
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       1       A    Yeah, look, I mean, the plan was to go and set up

       2   this London office.  And -- and, in fact, I -- I brought

       3   a -- something we can share.  My wife and I made a final

       4   trip to London in December of 2009, and I've got passport

       5   pages and stamps of that visit.  It was to have one last

       6   look and decide how we wanted to -- where we wanted to

       7   live or how we wanted to run the company.

       8            Essentially, I needed to run my company under new

       9   stewardship of Adobe.  And I -- and I think it was earlier

      10   in the following year where we discovered that we were

      11   pregnant, expecting a baby, that we just decided to stay

      12   in California.

      13            But up until then, you know, it was -- yeah.  We

      14   were still exploring moving to -- to London.

      15       Q    Okay.  Okay.

      16            Well, thank you, Mr. Housman.

      17            If -- if your Honors have any questions?  If not,

      18   I will turn this over to Mr. Vesely for the check-the-box

      19   issue.

      20            MR. VESELY:  Before I start on this, I'm going

      21   to -- I think it might be helpful -- I brought copies of

      22   two key regulations; which, you folks probably have them

      23   handy yourselves, but it might be easy to go along with

      24   it.

      25            One is the Treasury Regulation 301.7701-3 and the
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       1   California counterpart of 23038(b)-3.  And, if you would

       2   like, I could hand these out -- if that would be helpful

       3   to your Honors -- because I'm going to make reference to

       4   them during my -- during my presentation.

       5            ADMINISTRATIVE LAW JUDGE LAMBERT:  We can just

       6   look on our computers.  We can look it up.

       7            MR. VESELY:  You sure?

       8            ADMINISTRATIVE LAW JUDGE LAMBERT:  Yeah.

       9            MR. VESELY:  Okay.

      10            ADMINISTRATIVE LAW JUDGE LAMBERT:  Thanks.  Thank

      11   you, though.

      12   

      13                          PRESENTATION

      14   BY MR. VESELY, Attorney for Appellant:

      15            So as -- as noted in -- in my opening statement,

      16   and throughout the briefs in this proceeding, Monkey's

      17   classification for federal tax purposes is binding on the

      18   Franchise Tax Board for California and franchise tax

      19   purposes in this appeal.  Let me go through some of the

      20   language in the various regulations and other documents

      21   that have been presented.

      22            So I mentioned before, the legislature enacted

      23   23038(b)-2(B)(ii), which provides the classification of an

      24   eligible business entity as a partnership or association

      25   taxable as a corporation under California law shall be the
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       1   same as the classification of the entity for federal tax

       2   purposes.  That's a statute -- is what we got.

       3            Under FTB's Regulations, 23038(b)-3(C), the

       4   heading, as I mentioned before and federal tax

       5   classification binding for California income, franchise

       6   tax purposes.  That Regulation Section goes on to say the

       7   classification of an eligible business entity for

       8   California income and franchise tax purposes shall be the

       9   same as the classification of the eligible business entity

      10   for federal tax purposes under Treasury Regulation Section

      11   301.7701-3, unquote.

      12            That section goes on to provide, quote, the

      13   election of an eligible business entity to be classified

      14   as an association or a partnership for federal tax

      15   purposes shall be binding for California income and

      16   franchise tax purposes, unquote.

      17            Now, the FTB's rulemaking file underlying these

      18   regulations is replete with various statements and reasons

      19   for making the California regulations consistent with the

      20   federal check-the-box regulations.  Some of the -- some of

      21   the statements throughout the rulemaking file is to avoid

      22   confusion and uncertainty, to prevent potential

      23   inconsistent treatment under federal and state tax laws,

      24   to ensure taxpayers and their representatives and the

      25   state of California --
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       1            I'm sorry about that.

       2            -- have consistent guidance regarding the

       3   classification of business entities for tax purposes.

       4            The Franchise Tax Board's Multistate Audit

       5   Technique Manual Section 3087 provides, quote, under the

       6   check-the-box regime, an eligible business entity can

       7   elect how it will be classified for federal tax purposes.

       8   The California classification will follow the federal

       9   classification, unquote.

      10            Now, here, Monkey had a default classification as

      11   an association.  That's under the Treasury Regulations, as

      12   well as under California Regs. prior to April 1, 2008.  It

      13   filed Form 8832 and elected to be classified as a

      14   partnership, effective April 1, 2008.  That's Appellant's

      15   Exhibit 12 in the record.

      16            This is an election and effective date which was

      17   approved by the IRS on February 8, 2010.  And that

      18   document is Exhibit 4 -- Appellant's Exhibit 4.

      19            The IRS's approval of Monkey's election is,

      20   simply, binding on the FTB.  And actually, notably, the

      21   FTB even conceded the same in its July 3, 2020, submission

      22   in this appeal.  In that document the FTB wrote in

      23   response to the OTA's request for additional briefing,

      24   quote, regarding whether, and to what extent, the Internal

      25   Revenue Service's approval of the Entity Classification
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       1   Election, Form 8832, for Monkey was valid and is binding

       2   upon the FTB in this proceeding -- that's the question

       3   they were answering.

       4            The FTB stated, quote, the evidence presented

       5   indicates that the IRS approved Monkey's election as a

       6   foreign eligible entity to be classified as a partnership.

       7            And they continued -- and after quoting

       8   Regulation 23038(b)-3(c) stated, quote, thus the federal

       9   classification is binding for California income and

      10   franchise tax purposes.  These are the FTB's own words.

      11            In all, Monkey's federal tax classification as a

      12   partnership, effective April 1, 2008, is binding on the

      13   FTB and this proceeding.

      14            So, thus, even if without conceding Mr. Housman

      15   somehow was a California resident on the date the Monkey

      16   stock was sold in 2009, Mr. Housman is entitled to a

      17   stepped-up basis in his Monkey stock equal to its fair

      18   market value as of April 1, 2008, the date Monkey's

      19   check-the-box election was effective for federal and

      20   California tax purposes.

      21            In his California return for 2009, Mr. Housman

      22   reported the gain from the sale of the Monkey stock based

      23   upon this stepped-up basis.  On audit, the FTB ignored

      24   Monkey's check-the-box election, which the IRS approved,

      25   and disallowed the associated basis step-up in Mr.

0034

       1   Housman's Monkey stock as required by federal and

       2   California tax law.

       3            Now, let's go ahead and see how that all worked,

       4   exactly.  We said it in the briefs before, but I think

       5   it's important to repeat today.

       6            The transactions which are deemed to occur under

       7   the regulations, federal and state, pursuant to the

       8   check-the-box election are mandated by the IRS Treasury

       9   Regs. and the FTB's own regulations.

      10            Pursuant to Treasury Regulation Section

      11   301.7701-3(g) -- as in girl -- (1)(ii), the change in

      12   Money's entity classification to a partnership, pursuant

      13   to its check-the-box election, is deemed to be a

      14   liquidation of Monkey and a distribution of its assets to

      15   its shareholders, including Mr. Housman, who immediately

      16   contribute such assets to Monkey as a newly formed

      17   partnership.

      18            That's all spelled out in the regulations,

      19   federal and state.

      20            These deemed transactions are deemed to occur

      21   immediately before the close of the day before the

      22   election is effective.  Treasury Reg. Section

      23   301.7701-3(g)(3)(i) is very explicit in that regard.  FTB

      24   conforms to that Regulation in 23038(b)-3(g)(3) -- sorry

      25   about all the parens -- and (A).
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       1            Now, because of that and because of the April 1,

       2   2008 effective date, Monkey was deemed to have completely

       3   liquidated on March 31 -- the day before -- 2008;

       4   distribute its assets to its shareholders; and immediately

       5   following the deemed liquidation, Monkey shareholders,

       6   including Mr. Housman, were deemed to have contributed

       7   Monkey's assets received in the deemed liquidation, which

       8   were principally the stock in BCS -- the company you've

       9   just heard Mr. Housman talk about -- to a newly formed

      10   partnership.

      11            As I indicated, the California Regulation that

      12   conforms to the entire, I'll call, "deemed transactions"

      13   here is 23038(b)-3(g) --

      14            (Reporter interrupted)

      15            MR. VESELY:  Okay.  Let me -- I'll read it again.

      16            (Reporter interrupted)

      17            MR. VESELY:  No problem.

      18            So California Regulation 23038(b)-3(g)(1)(B).

      19            Sorry about these.  I didn't put these together.

      20            (Reporter interrupted)

      21            MR. VESELY:  So -- now, so how does this all play

      22   out?  Well, the way this works, and we've spelled it out

      23   in the briefs before, you look to Internal Revenue Code

      24   Section 331, to which California conforms, and it says

      25   that amounts received by a shareholder in distribution and
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       1   complete liquidation of a corporation shall be treated as

       2   in full payment and exchange for the stock.

       3            Now, Mr. Housman owned 70 percent of Monkey at

       4   this time.  And Monkey itself owned approximately

       5   70 percent of BCS.  There was a separate entity that was

       6   owned by Mr. Broadway, Mr. Housman's cofounder that owned

       7   the balance, essentially, of BCS.

       8            IRC Section 334(a) provides, if property received

       9   in a distribution and complete liquidation, and if gained

      10   or loss is recognized on receipt of such property, then

      11   the basis of the property in the hands of the distributee,

      12   Mr. Housman, shall be the fair market value of such

      13   property at the time of the distribution.

      14            Here, gain was recognized because the

      15   nonrecognition provisions of IRC Section 332(a) do not

      16   apply.  That provision indicates gain or loss is not

      17   recognized when the liquidating corporation is 80 percent,

      18   or more, owned by another corporation.  That's not our

      19   situation here.  And California's conformity to these

      20   various provisions are in Revenue Tax Code Section 17321

      21   and 24451.

      22            So once you play through all of this, all of the

      23   shareholders, including Mr. Housman, the basis and the

      24   assets of Monkey that were deemed to be received in the

      25   deemed liquidation of Monkey was equal to the fair market
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       1   value of such assets.  Now, the FTB has not disagreed with

       2   the mechanics of how this all works under the

       3   check-the-box election.

       4            Now, question arises -- is Mr. Housman entitled

       5   to a stepped-up basis at April 1, 2008, when he's a

       6   nonresident of California?  He hadn't even come to

       7   California yet.  And the answer is yes.  But with

       8   transactions like this, basis step-up is effective for

       9   California personal income tax purposes, with respect to

      10   transactions which occur while a taxpayer may be a

      11   nonresident, like Mr. Housman, or maybe even not subject

      12   to U.S. federal income tax purposes -- taxation.

      13            Exhibit 5, too, that we've provided, is FTB's

      14   Publication 1100.  And in that document, the FTB notes

      15   that basis-generating transactions which occurred prior to

      16   an individual moving to California are respected.  Page

      17   5 -- page 29 of that Exhibit is very clear with the

      18   examples they've got.

      19            Indeed, the auditor in this case recognized that

      20   Mr. Housman did have a basis in his Monkey stock

      21   attributing -- attributable to events that occurred in

      22   2000.  Now, he didn't come until 2008.  So in the

      23   calculation of the amount of the proposed tax, the auditor

      24   did give effect to transactions that occurred outside of

      25   California and occurred before he became a resident --
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       1   properly did so, I may add.

       2            For federal income tax purposes, a basis step-up

       3   by a foreign entity is appropriate, even where such entity

       4   is not subject to U.S. taxing jurisdiction.

       5            We provided Exhibit 6 to our opening brief that,

       6   basically, was a Chief Counsel Memorandum that was

       7   provided by the IRS that spells out in a 338 election, how

       8   that would work out.

       9            So, now, the next question is, "Well, what was

      10   the fair market value of Monkey stock on April 1, 2008?"

      11   And what -- what Mr. Housman did was he, through advice of

      12   his accountant at the time, got two -- two appraisals from

      13   Lorenzo Heart, was one; and the second one was from Burr,

      14   Pilger & Mayer.  Both of those are attached as exhibits to

      15   our opening brief.

      16            The Burr, Pilger &  Mayer --and I'm going to say

      17   "BPM" just for short -- which is Exhibit 7, was used.  And

      18   it was a -- actually, a conservative approach because it

      19   was a lower appraisal of the value of the Monkey stock as

      20   of April 1, 2008.  Now, I say conservative because it

      21   was -- resulted in larger gain.  That appraisal was what

      22   was used in filing the tax returns for federal purposes

      23   and for California purposes, here, on sale.

      24            Now, in looking at Burr, Pilger -- BPM's

      25   appraisal, it was comprehensive.  It was based on rigorous
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       1   evaluation methods under applicable federal tax standards,

       2   including Revenue Ruling 5960, which is Appellant's

       3   Exhibit 14; and they used the various approaches,

       4   including income, asset, and market approaches.

       5            They addressed various historical revenues that

       6   Mr. Housman alluded to earlier -- that in 2007 the company

       7   was really start to grow, BCS.  This is an appraisal of

       8   really looking at, really, the value of the stock, which

       9   was principally holding the BCS assets.  So that's what

      10   the focus was on the appraisal.

      11            And so the appraisal actually looked at,

      12   interestingly, the growth of the sales of BCS -- in 2006

      13   fiscal and 2007, were 163 percent and 101 percent,

      14   respectively.  It took into consideration implementation

      15   risks, pages 25 to 30 of the appraisal.

      16            Now, the appraisal was done after the fact, which

      17   is what happens on appraisals of virtually everything that

      18   we do in tax.  I mean, if you do any kind of property tax,

      19   ever, you know they're always done after the fact.

      20   Federal tax purposes, very clearly, when you're doing

      21   transfer pricing cases, appraisals are done well after the

      22   fact.

      23            We cited some case law that says that's not an

      24   issue, of course.  And the fact of the matter is the FTB,

      25   now, also does not really take that on, as I understand it
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       1   from their last briefs on this whole thing, about it not

       2   being done, not necessarily, contemporaneously.

       3            Importantly, there is no evidence to counter the

       4   BPM appraisal in the record presented by the FTB.  So

       5   Mr. Housman has sustained his burden of proof showing his

       6   fair market value of the Monkey stock at the time of the

       7   actual of the sale -- at the time it became effective

       8   4/1/08 -- April 1, 2008.

       9            Now, one issue that the FTB has argued about in

      10   this appeal that needs to get cleared up, here, and this

      11   is about relevancy.  Now it's -- it's a concept that's --

      12   that's a -- unique to this whole check-the-box regime, if

      13   you will.  The FTB has argued that Monkey did not have an

      14   entity classification prior to April 1, 2008.  The FTB's

      15   completely wrong in that regard.

      16            Pursuant to Treasury Regulation 301.7701-3(b)(2)

      17   and Internal Revenue Manual Entity Classification

      18   Section 4.61.5.3.1(9), Monkey had a default classification

      19   as an association prior to April 1, 2008.  The Manual

      20   provides an entity that was formed after December 31, 1996

      21   and before October 21, 2003, has a classification, even if

      22   it was not relevant.  Monkey was formed in the year 2000,

      23   so right within that time frame.

      24            Exhibit 11, that we've provided, is a copy of the

      25   Internal Revenue Manual provisions.  Now, a concept that's
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       1   in the federal regulations and in the California

       2   regulations, which we have addressed in the briefs, but

       3   what has not been addressed by the FTB is something called

       4   "deemed relevance".

       5            Treasury Regulation Section

       6   301.7701-3(d)(1)(ii)(A) provides the following:  Deemed

       7   relevance, general rule, for purposes of this Section,

       8   except as provided in paragraph (d)(1)(ii)(B) of this

       9   Section, the classification for federal tax purposes of a

      10   foreign eligible entity -- like Monkey -- that files Form

      11   8832, the Entity Classification Election -- like Monkey --

      12   shall be deemed to be relevant only on the date the Entity

      13   Classification Election is effective.

      14            As we've indicated, Monkey filed this Entity

      15   Classification Election with an effective date of April 1,

      16   2008, which the IRS approved as I noted; thus, under the

      17   Treasury Regulations -- and I'll give you the California

      18   cite, as well, for you -- Monkey was deemed relevant on

      19   April 1, 2008 for federal and California tax purposes,

      20   contrary to what the FTB has argued here.  California

      21   Regulation, which conforms to the Treasury Regs., is

      22   23038(b)-3(d)(1)(B)(1) conforms to the Treasury

      23   Regulation.  And I won't give you that cite again like

      24   that.

      25            Now, a recent development has occurred, which I
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       1   do have a copy of this if your Honors would like to see

       2   it.  But I will give you what it is.  And it's another

       3   Chief Counsel Memorandum that was issued by the IRS just

       4   about a year ago.  And it is AM -- cap A, cap M, as in

       5   miles -- 2021-002.  And I have a copy, if you'd like it.

       6            Would you folks?

       7            ADMINISTRATIVE LAW JUDGE LAMBERT:  Could you

       8   repeat the -- the --

       9            MR. VESELY:  I could give you the cite again, and

      10   I'm happy to provide a copy if you'd like.

      11            ADMINISTRATIVE LAW JUDGE LAMBERT:  Okay.  Thanks.

      12            MR. VESELY:  It's A, as in able; M, as in

      13   Michael -- those are caps -- 2021-002.

      14            And this -- this actually is -- is a very

      15   interesting document because it basically confirms

      16   everything I have just said.  And I will read you some

      17   excerpts from it.

      18            Again, I'm -- if you'd like it, I've got them for

      19   you.

      20            ADMINISTRATIVE LAW JUDGE LAMBERT:  We'll just

      21   look on our computers.

      22            MR. VESELY:  Okay.

      23            ADMINISTRATIVE LAW JUDGE LAMBERT:  Thanks.

      24            MR. VESELY:  That's fine.

      25            This was issued in March 25, 2021 -- 2021.
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       1            Tell you what, let me do this.  FTB, would you

       2   like it?

       3            The issue that's addressed here is does a foreign

       4   eligible entity, the classification of which has never

       5   been relevant as defined in Treasury Reg. Section

       6   301.7701-3(d)(1) have a federal tax classification,

       7   pursuant to Treasury Reg. Section 301.7701-3, during the

       8   period in which its classification is not relevant.

       9            And the answer is yes.  A foreign eligible entity

      10   is classified, pursuant to Treasury Regulation Section

      11   301.00 -- .7701-3(b)(2), otherwise known as the default

      12   classification provision, during the period in which its

      13   classification is not relevant.  This determination is

      14   made when the classification of the entity first becomes

      15   relevant, in our case April 1, 2008; but the

      16   classification applies during the nonrelevant period,

      17   which is the period before April 1, 2008.

      18            In the Chief Counsel Memorandum the -- it is

      19   stated in the absence of an election -- this is at page

      20   three -- a foreign eligible entity is classified for

      21   federal tax purposes, pursuant to the default

      22   classification provision, (ii), as an association, if all

      23   of the entities members have limited liability.  Monkey

      24   was a -- an association.  Its default classification was

      25   as an association prior to April 1, 2008.
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       1            The Memorandum goes on to actually describe

       2   Treasury Reg. 301.7701-3(g), which provides the tax

       3   treatment resulting from an election to change the

       4   classification.  This is a provision that we've

       5   referred -- I've referred to already.

       6            Treasury Reg. Section 301.7701-3(d)(2) provides

       7   that the classification of a foreign eligible entity, the

       8   classification of which has never been relevant, will

       9   initially be determined pursuant to the default

      10   classification provision when the classification of the

      11   entity first becomes relevant.  This initial determination

      12   requires a classification of the entity not only when it

      13   becomes relevant, but also the pre-relevancy

      14   classification of the entity and any changes in

      15   classification.

      16            At page 4, the Chief Counsel Memorandum also

      17   refers to the deemed relevance provisions.  It says,

      18   additionally, classification may be deemed to be relevant

      19   on the date its entity classification election is

      20   effective.  And it cites to the Treasury Reg. Section that

      21   I've mentioned.

      22            And finally, it says an entity has a

      23   classification for federal tax purposes at all times,

      24   including during periods when it's classification is not

      25   relevant and regardless of whether the classification has
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       1   ever been relevant.

       2            What this Chief Counsel Memorandum does is it

       3   just confirms what we've already been arguing all the way

       4   through this case, here.  Fact of the matter is, as of

       5   April 1, 2008 -- that is the key date here -- that's --

       6   that's the effective date of the check-the-box election.

       7            So the FTB's reference to Monkey being

       8   quote/unquote irrelevant is completely baseless.  There is

       9   no concept of irrelevance in the federal check-the-box

      10   regulations or in the California regulations.

      11            In any event, as the Chief Counsel Memorandum

      12   indicates, any foreign eligible entity, like Monkey, may

      13   elect to change it's default classification, as was done

      14   in the instant case.

      15            So in sum, even if, without conceding Mr. Housman

      16   somehow was a California resident on the date the Monkey

      17   stock was sold in 2009, Mr. Housman is entitled to a

      18   stepped-up basis in his Monkey stock equal to its fair

      19   market value as of April 1, '08, the date that Monkey's

      20   check-the-box election was effective for federal and

      21   California tax purposes.

      22            That fair market value was proven by use of the

      23   BPM appraisal, the only evidence before this board.

      24            So Appellants protest with respect to the

      25   check-the-box election and the stepped-up basis -- and
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       1   must be sustained here.  And the FTB's notice of action

       2   that refused to follow it must be reversed.

       3            And that's all I have right now.  I'm welcome to

       4   questions if you'd like.  If not, I would reserve the

       5   balance of the time for our --

       6            ADMINISTRATIVE LAW JUDGE LAMBERT:  Sure.  Well,

       7   you have about 12 minutes left.  So we'll reserve that.

       8            MR. VESELY:  Okay.

       9            ADMINISTRATIVE LAW JUDGE LAMBERT:  And we'll ask

      10   questions after FTB gives--

      11            MR. VESELY:  Okay.

      12            ADMINISTRATIVE LAW JUDGE LAMBERT:  -- has the

      13   opportunity to ask questions of Mr. Housman.

      14            So, Mr. Housman, could you please sit down, and

      15   we'll have FTB ask you questions, if that's okay.

      16            MR. HOUSMAN:  Sure.

      17            ADMINISTRATIVE LAW JUDGE LAMBERT:  Thank you.

      18            MR. VESELY:  Oh, okay.  No, you stay.

      19            Sorry.  I didn't hear you very clearly.

      20            ADMINISTRATIVE LAW JUDGE LAMBERT:  Mr. Hofsdal,

      21   you can proceed with your questions.  We give you

      22   50 minutes.

      23            Thanks.

      24            MR. KRAGEL:  Thank you, Judge.

      25   ///
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       1                         CROSS-EXAMINATION

       2   BY MR. KRAGEL:

       3       Q    Mr. Housman, my name is Bradley Kragel.  I

       4   represent the Franchise Tax Board.  Do you understand

       5   that?

       6       A    Yes, I do.

       7       Q    Thank you.

       8            In 2008, you formed a company called Business

       9   Catalyst Systems LLC, which was a Delaware Limited

      10   Liability Company; true?

      11       A    Yes, I did.

      12       Q    And that was a separate company from BCS;

      13   correct?

      14       A    It was, yes.

      15       Q    And you were the sole owner of BCS LLC; correct?

      16       A    Correct.

      17       Q    That company was located in San Francisco,

      18   California; correct?

      19       A    Correct.

      20       Q    And -- and your company, BCS LLC, entered into a

      21   management agreement with an Australian Company called

      22   BCS, where your company agreed to set up and operate an

      23   office in San Francisco; correct?

      24       A    I think -- Yes, correct.

      25       Q    Okay.
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       1            MR. KRAGEL:  And does MR. HOUSMAN have access to

       2   the exhibits?

       3            MR. HOUSMAN:  I don't know.

       4            MR. KRAGEL:  Okay.  Well, I can probably --

       5            MS. HUANG:  Well, we do have -- yes.  We have

       6   them.  I can provide --

       7            MR. KRAGEL:  There's just a couple I wanted to

       8   have him have an opportunity to look at.

       9            MS. HUANG:  No, no, no.  I -- yeah.

      10            MR. HOUSMAN:  I have the management agreement.

      11   Is that what you wanted to go through?

      12            MR. KRAGEL:  Yes.

      13            MS. HUANG:  Which -- can you tell me --

      14            Hold on.

      15            It's probably easier to go with exhibit is

      16   your --

      17            MR. KRAGEL:  Exhibit -- Respondent's A, please.

      18            MS. HUANG:  Okay.

      19            MR. VESELY:  Just in case.

      20            MS. HUANG:  Yeah so if you prefer --

      21            ADMINISTRATIVE LAW JUDGE LAMBERT:  Also, just

      22   to -- just to note, we have to be really close to these

      23   microphones to -- for the YouTube audience to hear.  And,

      24   also, speak into the microphone instead of to each other.

      25   Otherwise, it's hard to hear what you're saying.
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       1            Thank you.

       2            MS. HUANG:  Mr. Kragel, you said Exhibit A?

       3            MR. KRAGEL:  Yes, please.

       4            MR. HOUSMAN:  I have it here.

       5   BY MR. KRAGEL:

       6       Q    Okay.  You're looking at Exhibit A.  Could you

       7   take a look at page 16, please?  And, Mr. Housman, page 16

       8   contains a list of the services that BCS LLC was to

       9   provide for BCS in California; correct?

      10       A    Correct.  Yeah.

      11       Q    And I'm going to paraphrase a bit here.  That

      12   included setting up and operating a satellite office in

      13   San Francisco, hiring employees according to company's

      14   approved business plan, selling and collecting payments

      15   for the Business Catalyst platform, maintaining accurate

      16   accounting records, and submission of tax filings, all

      17   those things; correct?

      18       A    Yes, correct.

      19       Q    Okay.  And -- and --

      20            ADMINISTRATIVE LAW JUDGE LAMBERT:  Mr. Kragel,

      21   could you please move your microphone closer?

      22   BY MR. KRAGEL:

      23       Q    And you performed all those tasks for BCS LLC

      24   during 2008 and 2009; correct?

      25       A    Yeah.  Well, I mean, we were here to try those
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       1   things out.

       2       Q    Correct.  And do you recall how many employees

       3   you hired for BCS LLC in 2008?

       4       A    In 2008, it wouldn't have been a lot.  Maybe a

       5   couple?  But, yeah, maybe a handful by the end.

       6       Q    And how -- how many times -- how many employees

       7   did you have for BCS LLC by the -- by the time that BCS

       8   sold its shares to Adobe?

       9       A    Oh, sub ten.

      10       Q    Less than ten?

      11       A    Less than ten.

      12       Q    More than five?

      13       A    Yeah.  Including my wife and I, probably more

      14   than five.  Yeah.

      15       Q    Okay.  Thank you.  And the management agreement

      16   itself stated you would perform the services called for in

      17   the agreement; correct?

      18       A    Well, they were the services this company was

      19   going to provide, yes.

      20       Q    Okay.  And among the other services you performed

      21   was making sure tax filings were timely made and accurate;

      22   correct?

      23       A    Sure.  Yeah.

      24       Q    Okay.  And the management agreement stated that

      25   you were, as the agreement says, the consultant's

0051

       1   representative in California; correct?

       2       A    Correct.

       3       Q    And could you look at page four?

       4       A    Mm-hmm.  Got it.

       5       Q    And -- and there it states words to the effect,

       6   the consultant's representative will be Bardia Housman,

       7   who will perform the services under the agreement.  In the

       8   event the representative is an employee of the company,

       9   then, for as long as this agreement is in effect, the

      10   representative shall rescind all active duties at the

      11   company; correct?  That's what it says?

      12       A    Correct.  Yes.

      13       Q    And the company referred to there is BCS back in

      14   Australia; correct?

      15       A    Right.

      16       Q    Okay.

      17       A    You want me to clarify that point?

      18       Q    You can clarify it if you want to.

      19       A    Okay.  So that point was put in there just so

      20   there was a delineation between who would pay my wages.

      21   Clearly, I was the CEO, cofounder, and chief engineer of

      22   the company.  So I remained to be that CEO.  But from a

      23   clean-cut operational point of view, this company was

      24   going to pay me.  And that was a requirement for my E3

      25   visa.  So that's why we put that point in there.
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       1       Q    Okay.  Thank you.

       2            MS. HUANG:  If I could, Mr. Housman, maybe you

       3   should -- because you said, "this company/that company",

       4   when you said, "This company was going to pay you," did

       5   you mean --

       6            MR. HOUSMAN:  Yeah.  So -- Business Catalyst LLC

       7   sponsored me to come to the U.S. and that -- under that

       8   visa, I needed to be paid.  So what that is saying -- that

       9   point is saying that BCS LLC and not the Australia BCS

      10   company.  And that's all that's saying.  My duties as CEO

      11   did not change across the two companies.

      12   BY MR. KRAGEL:

      13       Q    Okay.  And as part of your duties for BCS LLC,

      14   you filed its tax return for 2008; correct?

      15       A    I did, yes.

      16       Q    And you filed a California Limited Liability

      17   Company Return; correct?

      18       A    I did, yes.

      19       Q    And according to that return, BCS LLC began doing

      20   business in California on March 1, 2008; is that correct?

      21       A    Correct.

      22       Q    And -- and, let's see, BCS LLC opened a bank

      23   account at Wells Fargo Bank in San Francisco in April

      24   2008; is that correct?

      25       A    Correct.  Yes.
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       1       Q    And BCS leased office space in 2008; correct?

       2       A    I mean, we rented co-working space.  So I got two

       3   desks and one desk, initially, and then we just expanded

       4   as we needed to.

       5       Q    When you initially got a desk, was that on a

       6   leased basis?

       7       A    It was on a month-to-month.

       8       Q    Okay.  Month-to-month lease.

       9       A    Yeah.

      10       Q    And did that ever change through 2009?

      11       A    It did not, no.

      12       Q    Okay.  And in 2008, you resigned your employment

      13   in Australia; is that correct?

      14       A    Yes, I did, just because of my visa requirements.

      15   I needed to be employed by the new company.  So we just

      16   felt that was the best way of doing it.

      17       Q    And your wife also resigned from her employment

      18   in 2008; correct?

      19       A    She was not employed by the company at that time.

      20   So when she came across, we decided that it would make

      21   sense for her to help me.

      22       Q    She had separate employment in Australia in 2008,

      23   did she not?

      24       A    I -- I don't recall that.  Certainly, she -- she

      25   was helping me when she came across here.
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       1            MS. HUANG:  Mr. Kragel, if I could ask if you

       2   could clarify, Ms. Pena was not employed by BCS; right?  I

       3   think that's what you were asking?  In Australia?

       4            MR. KRAGEL:  No.  I was asking a general question

       5   about general employment.  Was she employed --

       6            MR. HOUSMAN:  No, she was not.

       7   BY MR. KRAGEL:

       8       Q    Do you recall responding to Respondent's

       9   information and document requests in about December of

      10   2013 or January of 2014 -- some questions that the FTB

      11   sent to you?

      12       A    You know, there's just been a lot of

      13   communications.  Yeah.

      14       Q    According to one of your responses --

      15            MS. HUANG:  Mr. Kragel, if I could I ask, are you

      16   looking at an Exhibit?

      17            MR. KRAGEL:  Yes.

      18            MS. HUANG:  Which Exhibit, please?

      19            MR. KRAGEL:  Could you take a look at Exhibit B,

      20   page 8, please?

      21            MR. HOUSMAN:  Mm-hmm.  Got it.  Yep.

      22   BY MR. KRAGEL:

      23       Q    And if you look at the response to 2-E, the

      24   question there in the exhibit is, "Describe taxpayers

      25   employment in Australia and U.S. during 2008."
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       1            And, as part of this responsive paragraph, it

       2   says, "Beatriz Pena Alda was employed by TSA Management

       3   until March 31, 2008."

       4       A    Yep.

       5       Q    Do you see where it says that?

       6       A    Sure.

       7       Q    Was that an accurate answer at the time?

       8       A    Yeah.  I mean, that's exactly what I'm saying

       9   here.

      10       Q    Okay.  And did she resign her employment with TSA

      11   Management in 2008?

      12       A    Yes.  Yes, she did.  That was a company in

      13   Australia that she was working for as an architect.

      14       Q    Okay.

      15       A    Yeah.  So then, when she moved across here, we

      16   both worked for Business Catalyst LLC.

      17       Q    Okay.  Thank you.

      18       A    The American company.

      19       Q    And you said earlier, you entered the United

      20   States under an E3 visa; correct?

      21       A    Correct.  That's right.

      22       Q    Did your wife enter under an E3 visa as well?

      23       A    So the E3 comes with a -- what's called an "E3

      24   Dependent" and -- which grants her working rights.  So she

      25   came as a dependent on my visa.
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       1       Q    Okay.  Thank you.

       2            And in order to qualify for an E3 visa, you have

       3   to have employment already arranged in the United States;

       4   is that correct?

       5       A    That's correct.

       6       Q    And can you tell me what employer sponsored your

       7   E3 visa application?

       8       A    My company, Business Catalyst Systems LLC,

       9   sponsored me as the CEO, and that is why I changed my

      10   employment to the new entity.

      11       Q    And did your employer file a labor conditions

      12   application?

      13       A    Yes -- yes, it did.

      14       Q    And who filled out that application?

      15       A    I don't remember, now -- might have been me,

      16   might have been somebody else.  Yeah.

      17       Q    Okay.  Well, did you have any employees, other

      18   than yourself, in April 2008?

      19       A    No.

      20       Q    And, as part of the E3 application, you had to

      21   present proof that you had a job waiting for you in the

      22   United States; true?

      23       A    I did, yes.

      24       Q    And you also had to agree that you would -- you

      25   would return to Australia when your employment ended;
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       1   true?

       2       A    It's -- it's a non-immigration visa.  So it was

       3   always on a temporary basis.

       4       Q    And you actually were in California for about six

       5   and a half years following your initial visa; correct?

       6       A    I was.  Correct.

       7       Q    And were you in compliance with your E3 visa

       8   throughout the six and a half years you were in

       9   California?

      10       A    Correct.  E3 can be perpetually renewed for

      11   two-year terms.

      12       Q    Do you recall -- do you recall filling out the

      13   application yourself?

      14       A    The original application?

      15       Q    Yes, sir.

      16       A    Yes.  It would have been me.

      17       Q    Okay.  And do you recall, the application would

      18   have included a line for intended employment; correct?

      19       A    We're going back 14 years, but if you can

      20   clarify, I can try and remember.

      21       Q    Do you know who your intended -- on the

      22   application, do you know who you would have stated was

      23   your intended employer?

      24       A    Yes.  It would have been Business Catalyst

      25   Systems LLC.  That company sponsored me to come to the
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       1   U.S. to be its CEO.

       2       Q    And do you recall whether the application

       3   included a section where you stated the starting date and

       4   ending date of your employment?

       5       A    I don't recall that.  I'm not sure if that's part

       6   of the application.  The visa is for two-year terms.

       7       Q    Okay.  Do you recall how long of a term you

       8   initially put on the application for the visa?

       9       A    Does the application have that field?  I don't

      10   recall that field.  But if it --

      11            MS. HUANG:  Mr. Kragel, I think Mr. Housman is

      12   saying he doesn't remember, but if you have something that

      13   he can look at --

      14            MR. HOUSMAN:  I don't know that that's part of

      15   the application is what I'm trying to say.  Maybe it is?

      16   I mean, I applied for that quite a few years ago.  But I

      17   don't know that it is.

      18            MR. KRAGEL:  Well, give me a moment.  I'll think

      19   about that as we finish this up.

      20   BY MR. KRAGEL:

      21       Q    And did at -- well, at any time, while you

      22   were -- when -- when Adobe purchased BCS and Monkey, what

      23   became of BCS LLC?

      24       A    It was shut down.

      25       Q    Okay.  Prior to the -- prior to Adobe's purchase
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       1   of Monkey and BCS, do you recall having had to renew the

       2   E3 visa application?

       3       A    I -- that didn't need to be renewed until 2010.

       4       Q    Okay.  So the first time you renewed the

       5   application was 2010?

       6       A    Well, I don't remember exactly the date, but it

       7   was for two years.  It would have had to be renewed before

       8   that two-year term was up.  I don't remember.  Unless --

       9            MS. HUANG:  Yeah.  Unless --

      10            MR. HOUSMAN:  I mean, I could have brought my

      11   documents, but it would have been in that vicinity.

      12   BY MR. KRAGEL:

      13       Q    Okay.  Thank you.

      14            Over the course of your being in California for

      15   six years, did -- do you recall how many times you renewed

      16   the visa?

      17       A    Oh, a number of times.

      18       Q    Do you know if it was two, three, or four?

      19       A    A number of times it was renewed.  Yeah.

      20       Q    Okay.  Okay.  Thanks.

      21            How soon after arriving in California did you

      22   begin employment at BCS LLC?

      23       A    Immediately.

      24       Q    And you remained working at BCS LLC in California

      25   through the remainder of 2008; correct?
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       1       A    Correct.

       2       Q    And you continued working for them until BCS and

       3   Monkey purchased by Adobe; correct?

       4       A    Correct.

       5       Q    Your wife also was also employed at BCS LLC?

       6       A    Correct.

       7       Q    She worked for the company in San Francisco;

       8   correct?

       9       A    Correct.

      10       Q    And did she work for the company, continuously,

      11   until it was purchased by Adobe?

      12       A    Correct.

      13       Q    And following Adobe's purchase of BCS, did you

      14   begin work for Adobe?

      15       A    No.

      16       Q    At some point did you begin work for Adobe after

      17   it was purchased by BCS?

      18       A    Yes, I did.  There was an employment contract

      19   that was offered to me.

      20       Q    Okay.  And when did you begin working for Adobe?

      21       A    Soon after the acquisition.

      22       Q    Okay.  Do you recall when the acquisition --

      23   acquisition was?

      24       A    The acquisition was August/September of 2009.

      25       Q    Okay.  And would you have begun to work for Adobe
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       1   in September of 2009?

       2       A    Yes.

       3       Q    Okay.  And how long did you work for Adobe

       4   thereafter?

       5       A    I left Adobe in 2011, May.

       6       Q    And did your wife go to work for Adobe after it

       7   purchased BCS?

       8       A    She did for a period of time, and then she left.

       9   She left to have a child.

      10       Q    Okay.  Do you recall when she ceased working for

      11   Adobe?

      12       A    She might have left middle of 2010?

      13       Q    Okay.  I believe earlier you said you -- you

      14   yourself, moved to California on April 19, 2008; correct?

      15       A    Correct.  Yes.

      16       Q    And your wife moved to San Francisco, California

      17   on April 30, 2008?

      18       A    That's correct.

      19       Q    You and your wife both continued to live in San

      20   Francisco from April 2008 through November 2014?

      21       A    Correct.

      22       Q    As I understand it, in May 2010, you and your

      23   wife purchased a single-family residence located at 587

      24   Jersey Street in San Francisco; correct?

      25       A    Correct.
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       1       Q    And sold the home in May 2014; correct?

       2       A    No.  We sold it in May of 2014.

       3       Q    Okay.  And were you absent from California for

       4   any period more than a month during 2009?

       5       A    2009 for more than a month?  Potentially.  Yes.

       6   I -- we -- I traveled quite -- to South America, I

       7   traveled to Romania, I traveled to London.

       8       Q    Okay.  Was it -- so it would be an accumulated

       9   days of 30 days?

      10       A    I would say roughly 30 days, yeah.

      11       Q    Okay.  Were you absent for a 30-day period at any

      12   time at any point in time in 2009, a continuous period?

      13       A    No.

      14       Q    Okay.  And was your wife absent from California

      15   for a continuous-month period during 2009?

      16       A    Not continuous, but she probably would have done

      17   a month as well.

      18       Q    And during the period you were living in

      19   California from 2008 to 2014, were you ever absent for

      20   a -- any place for a continuous-month period?

      21       A    Sure.  Yeah.  We did very long stints in

      22   Australia every year -- six weeks, eight weeks.

      23       Q    Okay.  How many weeks were in you in Australia in

      24   2009 after you moved to California?

      25       A    In 2009, none.  But in 2010, at least six weeks
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       1   every year -- at least.  And other countries.

       2       Q    Okay.  And where did you stay when you were in

       3   Australia?

       4       A    I generally stayed with my parents.

       5       Q    And according to your declarations, you had a

       6   house in Australia?

       7       A    I do, yes.

       8       Q    And that was located on -- was it the Curb --

       9   Curb --

      10       A    Kurraba Road.

      11       Q    Kurraba Road?

      12       A    Yes.

      13       Q    When did you purchase that house?

      14       A    2004.

      15       Q    And do you recall -- and then, when you moved to

      16   San Francisco to run BCS LLC, you leased that property?

      17       A    I did, yes.  We leased it for a year.

      18       Q    And then what did you do with it after -- do you

      19   know when the lease started?

      20       A    It started let's say 1 May 2008, when my wife

      21   moved out.

      22            I believe I provided all of those -- the lease

      23   stuff to you guys.

      24       Q    Yeah.  I don't think it's part of the record, but

      25   my recollection is that you had a -- a contract with an
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       1   agency that was going to operate --

       2       A    Yeah.

       3       Q    -- the lease?

       4       A    Yeah.  Thereabouts.  I mean, I leased it for a

       5   year, and I've still got the same tenant in that place

       6   today.

       7       Q    And has that tenant been leasing that property,

       8   continuously, since May 2008?

       9       A    Yeah.  It's on a month-to-month.  It's been on a

      10   month-to-month for over a decade.

      11       Q    So it would be accurate to say that you and your

      12   wife never returned to that residence; correct?

      13       A    No, we didn't.  We -- no, we didn't.

      14       Q    And, if I understand from one of your earlier

      15   declarations, your wife had lived and in worked in the

      16   U.S. for two years, July 2003 to July 2005; correct?

      17       A    Correct.  In Kansas City.  Prior to -- we met --

      18   prior to us meeting.

      19       Q    Did she -- did she have employment there?

      20       A    She did.  She was an architect.  She was doing

      21   work there.

      22       Q    Do you know where she lived before she lived in

      23   Missouri?

      24       A    She lived in Australia.

      25       Q    Okay.  And do you know when she -- let's see,
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       1   when she left Missouri in approximately July 2005, do you

       2   know where she lived after that?

       3       A    She moved back to Australia.

       4       Q    Do you recall -- did your wife happen to have a

       5   Missouri driver's license?

       6       A    She did, yes.

       7       Q    And that was issued in 2004; correct?

       8       A    I'm -- I'm not sure when it was issued, but she

       9   had one.

      10       Q    Do you recall that it expired in December 2010?

      11       A    I don't recall.  I do know that when we -- when

      12   she eventually decided to have a California license, it

      13   was a much easier transition for her, where I had to do

      14   the driving test and whatnot.

      15       Q    Got you.  Do you recall when you met your wife?

      16       A    In 2005.

      17       Q    And if you recall earlier, you were married

      18   approximately two weeks before you were traveled to

      19   California?

      20       A    I did, yes.

      21       Q    So it would have been, approximately, early April

      22   2008?

      23       A    It was end of March, yeah.

      24       Q    Okay.  And did your wife ever live at the Kurraba

      25   Road house?
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       1       A    Sure.  Yeah.  We lived together.

       2       Q    How long did you live there together?

       3       A    She moved back middle of 2005, so let's call it

       4   three years -- just under.

       5       Q    And I take it, when you moved to California, you

       6   had no children; correct?

       7       A    Correct.

       8       Q    And your first child was born in 2010?

       9       A    September 2010.

      10       Q    And your child was born in California; correct?

      11       A    Correct.

      12       Q    And your other two children were also born, also,

      13   in California?

      14       A    Correct.

      15       Q    Do your children hold U.S. passports?

      16       A    No.

      17       Q    And it -- in approximately August 2009, do you

      18   recall you filed a California resident income tax return

      19   for tax year 2008?

      20       A    I think it's part of the records.  I mean, yeah.

      21       Q    Do you recall doing so?  Do you want --

      22       A    I mean, my accountant was doing all that.  Yes,

      23   we did that.

      24       Q    Okay.

      25       A    Yeah.
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       1       Q    And you also filed a joint U.S. individual income

       2   tax return for tax year 2008, which reported your address

       3   at 2140 Taylor Street in San Francisco; correct?

       4       A    Correct.

       5       Q    And in October 2009, after you sold your Monkey

       6   stock, you filed amended tax returns for tax year 2008;

       7   correct?

       8       A    Correct.

       9       Q    The original and amended tax returns for tax year

      10   2008 both reported your address at 2140 Taylor Street;

      11   correct?

      12       A    Correct.

      13       Q    And so, as of October 2009, you and your wife had

      14   been living at that address for approximately 18 months?

      15       A    Correct.  That was the executive apartment, fully

      16   furnished, we were living at.  Yeah.

      17       Q    Right.  Do you know who paid the rent on that

      18   apartment?

      19       A    I paid the rent.  We paid together.

      20       Q    The amended 2008 tax return was a California

      21   non-resident or part-year resident income tax return;

      22   correct?

      23       A    Correct.

      24       Q    And isn't it true that the amended return stated

      25   that the taxpayer and the taxpayer's wife entered the
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       1   United States and California on April 19, 2008, and

       2   April 30, 2008, respectively, at the start of their U.S.

       3   and California residency?

       4       A    Correct.

       5       Q    And the amended return also stated that the

       6   taxpayer and the taxpayer's wife should each be filing a

       7   part-year resident married filing separately return on a

       8   California Form 540NR; correct?

       9       A    Correct.

      10       Q    The amended California return reported that you

      11   became a California resident on April 19, 2008, and that

      12   you spent 240 days in California?

      13       A    Correct.

      14       Q    The U.S. -- the amended federal tax return for

      15   2008 stated, in part, that the taxpayer and taxpayer's

      16   wife entered the United States on April 19, 2008, and

      17   April 30, 2008, respectively, at the start of their U.S.

      18   residency; correct?

      19       A    Correct.  Yeah.

      20       Q    And your amended 2008 tax returns included a

      21   federal Form 8832.  That was the form used to reclassify

      22   Monkey; correct?

      23       A    Correct.

      24       Q    And that -- and then it included an attachment

      25   entitled "Declaration and Reasonable Cause Statement";
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       1   correct?

       2       A    Correct.  Yes.

       3       Q    And that stated on April 19, 2008, Bardia arrived

       4   in the United States and commenced his U.S. residency,

       5   which created a U.S. filing requirement for Bardia and

       6   Monkey Pty.. Ltd.  Prior to April 19, 2008, entity

       7   classification was not relevant for Monkey Pty.. Ltd. as

       8   defined under Regulation 301.7701-3(d) --

       9            (Reporter interrupted)

      10            MR. KRAGEL:  Did you get me?

      11            (Reporter interrupted)

      12            MR. KRAGEL:  301.7701-3(d).

      13            Did you follow that?

      14            MR. HOUSMAN:  Correct.  Yeah.  I've read all --

      15   BY MR. KRAGEL:

      16       Q    That's what the return said; correct?

      17       A    Yes, it did.  Yeah.  I mean, I can clarify all of

      18   those when you're ready.

      19       Q    Let me finish.

      20       A    Okay.

      21       Q    And then starting in July 2010 you filed --

      22   well --

      23            Strike that.

      24            In July 2010, you filed a California resident

      25   income tax return for tax year 2009, which reported an
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       1   address at 587 Jersey Street in San Francisco; correct?

       2       A    Correct.  Yes.

       3       Q    And you also filed a U.S. return for 2009, which

       4   reported the same address; correct?

       5       A    For 2009 -- well, I wouldn't have had that

       6   address in 2009.

       7       Q    Well, your returns were filed July 2010 for 2009?

       8       A    Right.  Then, yes, I would have used the same

       9   address.

      10       Q    Sure.  And then you also filed California

      11   residence income tax returns and U.S. individual returns

      12   for tax years 2010 through 2012 showing the Jersey Street

      13   address in San Francisco; correct?

      14       A    Correct.  Yes.

      15       Q    And then in April 2009, you filed a California

      16   Limited Liability Company Return on behalf of BCS LLC;

      17   correct?

      18       A    Correct.

      19       Q    And in March 2010, you filed a California Limit

      20   Liability Company Return for tax year 2009 on behalf of

      21   BCS LLC; correct?

      22       A    Correct.

      23       Q    And on both of those returns you responded "no"

      24   to the question, "Does the LLC have any foreign

      25   (non-U.S.) --
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       1       A    Correct.

       2       Q    -- non-resident members?

       3       A    Correct.

       4       Q    Correct?

       5       A    Correct.

       6       Q    And both included California Schedule K-1 issued

       7   to you; correct?

       8       A    Mm-hmm.  Correct.

       9       Q    And on both K-1s, you replied "no" to the

      10   question, "Is this member a foreign member?"  Correct?

      11       A    Correct.

      12       Q    And isn't it true that you had personal checking

      13   and savings accounts in banks in California in 2008 and

      14   2009?

      15       A    That was offered to me when I went to set up my

      16   business merchant accounts, and it had a very small limit.

      17   And I just didn't want to have to pay international fees

      18   when I bought coffee and sandwiches.  But it was not a --

      19   something I relied on.

      20       Q    Okay.  But you had a -- you had a personal

      21   checking account in California; correct?

      22       A    Well, I did.  But, yeah.

      23       Q    In 2008 and 2009?

      24       A    Correct.  Yeah.

      25       Q    And you had -- also have a savings account -- a
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       1   personal savings account?

       2       A    I -- I don't recall a savings account.  I had a

       3   credit card, and I had a checking account.  Yes.

       4       Q    Okay.  And you also maintained California bank

       5   accounts for your business; correct?

       6       A    Correct.  Yes.

       7       Q    Yes.  And when Adobe purchased the business, the

       8   transfer of funds, the $20 million, went through your

       9   business account -- it would -- did it go -- well, let

      10   me --

      11       A    It went through the checking account.

      12       Q    It went through your personal account in

      13   California; correct?

      14       A    Right.  Correct.

      15       Q    Yeah.  And you indicated earlier that you stopped

      16   working for Adobe in -- sometime in 2011?

      17       A    May of 2011, yes.

      18       Q    And were you an employed in California in 2011,

      19   other than --

      20       A    I was not.

      21       Q    -- adobe?

      22       A    No.

      23       Q    Were you employed in -- did you have real estate

      24   investments in California?

      25       A    I've made some investments.  I -- the first time
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       1   I had some money, I bought some investments.

       2       Q    Do you recall a company called Housman Weir

       3   Investments LLC?

       4       A    Yeah.  It was a holding company for one of the

       5   investments.

       6       Q    Okay.  And that was a real estate investment

       7   company?

       8       A    Correct.

       9       Q    And you invested that in May of 2011?

      10       A    Correct.

      11       Q    Okay.  And what about San Francisco Harrison LLC?

      12       A    Yeah.  I mean, all of those entities are just

      13   holding companies for various -- where I just put some

      14   money into an investment.

      15       Q    All real estate investment companies?

      16       A    All real estate.

      17       Q    It was all California real estate?

      18       A    Yes.

      19            MR. KRAGEL:  Okay.

      20            I think that's all I have.  I appreciate your

      21   time.

      22            MR. HOUSMAN:  No problem.  Thank you.

      23            ADMINISTRATIVE LAW JUDGE LAMBERT:  Thank you,

      24   Mr. Kragel and Mr. Housman.

      25            Mr. Kragel, you used up your time.  You have
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       1   about 18 minutes left.  I could add it to your time later

       2   if you'd like.

       3            MR. KRAGEL:  You can add it to my time later.  I

       4   don't -- I don't necessarily know that I'll use it, but I

       5   would appreciate having the opportunity.

       6            ADMINISTRATIVE LAW JUDGE LAMBERT:  Okay.  You

       7   don't have to use the time.

       8            At this -- at this point I'll just -- before we

       9   take a break, I'll just turn to the panel and see if they

      10   have any questions for Appellant or his representatives.

      11            MR. VESELY:  Do you want Mr. Housman --

      12            ADMINISTRATIVE LAW JUDGE LAMBERT:  Maybe we could

      13   ask -- we could ask Mr. Housman questions, first, if we

      14   have any.

      15            Thank you, Mr. Housman.  I'll turn to my panel.

      16            Judge Akin, did you have any questions?

      17            ADMINISTRATIVE LAW JUDGE AKIN:  Thank you.  Yes.

      18   I do have a couple of quick questions.

      19            So if my understanding of the facts are correct,

      20   you were here in California from April 2008 through

      21   November 2014?

      22            MR. HOUSMAN:  Correct.

      23            ADMINISTRATIVE LAW JUDGE AKIN:  Okay.  And during

      24   any of those years, did you file nonresident returns, or

      25   did you file resident, or part-year resident, returns for

0075

       1   each of those tax years?  That would be 2008 through 2014.

       2            MR. HOUSMAN:  Can I just say -- if I can sort of

       3   expand on that, when I was coming to the U.S., the advice

       4   I received was that if I was going to spend 183 days or

       5   more in the U.S., I would need to file taxes and pay

       6   income taxes here.  So that was the advice I came in on.

       7            So when my very first tax return was filed

       8   through my bookkeeper, he asked me that question.  I said,

       9   "Yes, I'm going to be a tax resident."

      10            I think this conversation seems to be going to

      11   something else.  But that's -- that was the theme of my

      12   decision making -- is that I would be spending 183 days,

      13   and so we continued that all the way through to the

      14   answer.

      15            So the answer is, yes, we did file as a tax

      16   resident.  But I don't know that that takes away from

      17   being temporary in the state.

      18            ADMINISTRATIVE LAW JUDGE AKIN:  Okay.  Thank you.

      19            Did you ever amend any of your tax returns to

      20   report yourself as a nonresident for any of those tax

      21   years, besides the claim for refund for the 2009 tax year,

      22   that is?

      23            MR. HOUSMAN:  No.  I believe everything's --

      24   we've never done that.

      25            ADMINISTRATIVE LAW JUDGE AKIN:  Okay.
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       1            MR. HOUSMAN:  Yeah.

       2            ADMINISTRATIVE LAW JUDGE AKIN:  And I know your

       3   testimony was that you were here to set up the business in

       4   California.  You anticipated that would be, you know, 12

       5   to 18 months.

       6            MR. HOUSMAN:  Mm-hmm.

       7            ADMINISTRATIVE LAW JUDGE AKIN:  I guess I'm

       8   wondering kind of the reasoning why that extended beyond

       9   into the, you know, approximately six years.

      10            MR. HOUSMAN:  Well, I mean that's a good

      11   question.  I mean, up until the end of 2009 -- I sort of

      12   explained to you, before, what was going on with the

      13   business.  The Adobe thing took us by surprise.  It really

      14   wasn't part of the agenda.  So -- to sell the company

      15   then.  You know, maybe eventually when the company was

      16   bigger?  You know, we were sort of full throttle trying to

      17   sort of serve these customers.

      18            A few things happened, sort of.  Expecting a

      19   child happened.  But I think what's really also important

      20   about 2010 onwards is the fact that at every visit to

      21   Australia, we tried to buy a family home.  We tried to buy

      22   a family home in 2000 -- March of '11, before I left for

      23   Adobe.  And I quit Adobe a couple of months later.

      24            Then we tried -- and we've got records, wires of

      25   deposits being sent across.  We tried to buy a house,
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       1   again, December of 2011.  And, eventually, the following

       2   year, we bought a house.  And that's the house we now live

       3   in -- have lived in for over seven years.

       4            So I guess, you know, I -- I quit Adobe.  There

       5   was not a lot of urge -- kids were small.  We didn't need

       6   to go back.  But at every effort, we were trying to buy a

       7   family home.  And we were eventually successful.  And now

       8   we live in that family home.

       9            So the thing that always goes through my mind is

      10   if we had -- were successful with the first family home

      11   purchase, would we have gone back earlier?

      12            And, you know, I think the answer is probably

      13   yes.  But we weren't successful until the third try.

      14            ADMINISTRATIVE LAW JUDGE AKIN:  Okay.  Thank you.

      15            Just one moment.

      16            I think that's all of my questions for now.

      17   Thank you.

      18            MR. HOUSMAN:  Thank you.

      19            ADMINISTRATIVE LAW JUDGE LAMBERT:  Judge Hosey,

      20   did you have any questions?

      21            ADMINISTRATIVE LAW JUDGE HOSEY:  Yes.

      22            Can you hear me?

      23            MR. HOUSMAN:  Sure.  Yes.

      24            ADMINISTRATIVE LAW JUDGE HOSEY:  Okay.  Thank you

      25   for your time.
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       1            I just have one clarifying question.

       2            MR. HOUSMAN:  Okay.

       3            ADMINISTRATIVE LAW JUDGE HOSEY:  Judge Akin got

       4   some responses from you.

       5            But you said that you had traveled to London, I

       6   believe.  Was that at the end of 2009?

       7            MR. HOUSMAN:  I traveled at the end of 2009 with

       8   my wife, but she had already been there earlier that year,

       9   as well.

      10            ADMINISTRATIVE LAW JUDGE HOSEY:  Right.  You said

      11   you had, like, passport stamps?  I don't need to see that.

      12            MR. HOUSMAN:  Yeah.  We do have --

      13            ADMINISTRATIVE LAW JUDGE HOSEY:  I just wanted to

      14   clarify that was at the end --

      15            MR. HOUSMAN:  Yes, we do.

      16            ADMINISTRATIVE LAW JUDGE HOSEY:  -- of 2009.

      17            MR. HOUSMAN:  Yeah.  December 2009, we went back

      18   again to sort of just get a feel.

      19            ADMINISTRATIVE LAW JUDGE HOSEY:  Okay.

      20            MR. HOUSMAN:  Yeah.  I mean, it was a -- it was a

      21   new world for me, and for her, selling the company and

      22   being relatively senior in this new company and setting up

      23   a --

      24            But what's really interesting about my company,

      25   that was one of the very first SaaS acquisitions that
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       1   Adobe had done.  Software as a service was a relatively

       2   new thing.  So I was being brought in as one of the many

       3   experts to help.

       4            And so, you know, I would then come back -- it's

       5   how I would interact with the Romanian team, how I would

       6   interact with my Australian team, and so on.  So --

       7            ADMINISTRATIVE LAW JUDGE HOSEY:  So the travel

       8   was to London to establish a satellite office there?

       9            MR. HOUSMAN:  Well, that was always the plan.

      10   Correct.

      11            ADMINISTRATIVE LAW JUDGE HOSEY:  Right.

      12            MR. HOUSMAN:  Yeah.

      13            ADMINISTRATIVE LAW JUDGE HOSEY:  But that was --

      14   that was in November or December?

      15            MR. HOUSMAN:  The -- the -- we went to London in

      16   December of 2009.

      17            ADMINISTRATIVE LAW JUDGE HOSEY:  December.

      18            MR. HOUSMAN:  2009.

      19            ADMINISTRATIVE LAW JUDGE HOSEY:  And you found

      20   out you were expecting a child which was born in --

      21            MR. HOUSMAN:  The child --

      22            ADMINISTRATIVE LAW JUDGE HOSEY:  September?

      23            MR. HOUSMAN:  -- was born in September.  So,

      24   yeah.  Just earlier that year --

      25            ADMINISTRATIVE LAW JUDGE HOSEY:  Okay.
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       1            MR. HOUSMAN:  -- we discovered, and that really

       2   changed the plans.  And I think every year we did want to

       3   go back.  When we were ready, I sold the company.

       4            There was no mandate that I had to stay with

       5   Adobe.  That was not a requirement.  Obviously, that was

       6   strongly wanted by -- by them and by both parties.  I

       7   mean, I wanted my company to be successful.  But -- and I

       8   had a team, and I had an office in Australia, as well.  So

       9   I could be anywhere.

      10            ADMINISTRATIVE LAW JUDGE HOSEY:  Okay.  Great.  I

      11   just wanted to clarify that.

      12            Thank you, very much.

      13            ADMINISTRATIVE LAW JUDGE LAMBERT:  Thank you.

      14            So -- let me think.

      15            I guess maybe you already talked about this,

      16   but -- kind of -- but -- so why did you file a resident

      17   tax return?  Did you say it's because you were advised to

      18   do that?

      19            MR. HOUSMAN:  Well, I mean, I think even -- even

      20   today, when I talk to fellow entrepreneurs who are coming

      21   across, and they might reach out to me for advice --

      22   although, my advice might be a lot better now -- is that

      23   it's this 183-day rule where you're under U.S.

      24   jurisdiction for filing taxes.

      25            I mean, if I didn't need to be employed by BCS
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       1   LLC, I probably would have just gotten paid in Australia,

       2   and I probably wouldn't have been part of -- on the radar,

       3   I guess, in some ways.  But -- so coming here, I knew I

       4   would be employed by an American company, I would have to

       5   pay income taxes, and I would have to pay -- file taxes.

       6            So the -- the impression I had was that 183 days,

       7   if I was -- looks like I was going to stay here -- is I

       8   would have to do that, which is, actually, I believe it's

       9   true that -- so that -- that was the logic in filing "tax

      10   residency" -- is what I would call it -- just -- is -- is

      11   how I was thinking about it.

      12            ADMINISTRATIVE LAW JUDGE LAMBERT:  Okay.  Thank

      13   you for clarifying that.

      14            And just -- just briefly, so you purchased a home

      15   in San Francisco in 2010, and what was the -- I believe,

      16   maybe, it was after you discovered your wife was pregnant.

      17   What was the purpose of purchasing that home?  Were you

      18   deciding to stay longer in San Francisco?  Or --

      19            MR. HOUSMAN:  Well, I think -- I think the better

      20   way of thinking about the home is that I made a number of

      21   investments; of which, one was a single-family home, and

      22   some others were more commercial buildings; of which, I

      23   was a partner in these buildings.

      24            That one was -- I -- so I bought that in

      25   May 2010.  I also bought into a commercial office building
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       1   in San Francisco in June of 2010.  And I made other --

       2   sorry.  2011.  That was in -- sorry.  2010.

       3            So it was a bunch of investments that I was

       4   making.

       5            ADMINISTRATIVE LAW JUDGE LAMBERT:  Okay.  Thank

       6   you.

       7            And just one final question.

       8            You and your spouse, in Australia, there was a

       9   house that perhaps was owned by your family.  And did you

      10   both live there prior to coming to San Francisco?  Or was

      11   there another home that you had in San Francisco -- in

      12   Australia?

      13            MR. HOUSMAN:  We lived in a house we owned, which

      14   is not the house my parents owned.

      15            ADMINISTRATIVE LAW JUDGE LAMBERT:  Okay.  There

      16   was a separate house?

      17            MS. HUANG:  It might be easier --

      18            MR. HOUSMAN:  Two -- two separate --

      19            MS. HUANG:  -- if you said the address.

      20            MR. HOUSMAN:  Yeah.  I lived in the house.  We --

      21   I -- my -- we owned a house at Kurraba Road, Neutral Bay,

      22   which we lived in.  And that was our house.  But every

      23   time we went back for visits, we would stay with my

      24   parents house because that house was rented out.

      25            ADMINISTRATIVE LAW JUDGE LAMBERT:  I see.
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       1            MR. HOUSMAN:  Yeah.

       2            ADMINISTRATIVE LAW JUDGE LAMBERT:  Thank you.

       3            That's all the questions I have for you.  So

       4   appreciate, Mr. Housman.

       5            MR. HOUSMAN:  Thank you, your honor.

       6            ADMINISTRATIVE LAW JUDGE LAMBERT:  And I'll just

       7   ask my panel if they have any questions for Appellant's

       8   representatives.

       9            Judge Akin, did you have any further questions?

      10            ADMINISTRATIVE LAW JUDGE AKIN:  I think so.  Give

      11   me just a moment to look at my notes.

      12            Okay.  Can everyone hear me okay?

      13            MR. VESELY:  Yes.

      14            ADMINISTRATIVE LAW JUDGE AKIN:  Okay.

      15            So Internal Revenue Code Section 331(a) -- it

      16   provides that if property is received in a distribution in

      17   complete liquidation, and if gain or loss is recognized on

      18   receipt of such property, then the basis of the property

      19   in the hands of the distributee shall be the fair market

      20   value of such property at the time of the distribution.

      21            I guess my question is -- the part that says "if

      22   gain or loss is recognized", did Appellant report any gain

      23   on this -- on the distribution?

      24            MR. VESELY:  No.  There was no -- no reporting of

      25   the gain.  For federal tax purposes?  Or for California?

0084

       1   Or what?

       2            ADMINISTRATIVE LAW JUDGE AKIN:  And that --

       3            MR. VESELY:  Because when that happened, he was

       4   not a U.S. resident or anything else.  That was April 1,

       5   2008.

       6            ADMINISTRATIVE LAW JUDGE AKIN:  Okay.  So if I

       7   understand Appellants' position correctly, it -- it's

       8   considered recognized because it wasn't a

       9   nonrecognition -- nonrecognition transaction when it was

      10   distributed?

      11            MR. VESELY:  That's correct.

      12            ADMINISTRATIVE LAW JUDGE AKIN:  Okay.  Is there

      13   any distinction, you think, in the language of IRC 331(a),

      14   in that it uses "recognized" as opposed to "recognizable."

      15            MR. VESELY:  No.  I think -- I think the -- the

      16   use of the word "recognized" is, you know -- there are a

      17   lot of nonrecognition provisions throughout the code, as

      18   you know.  So that -- the idea that whether a gain is

      19   recognized or not does not necessarily mean it's going to

      20   be taxable under federal income tax law or under

      21   California tax law.

      22            And so that's really the, you know -- the dates

      23   are very important here.  April 1 is an important date

      24   because clearly Mr. Housman was not here yet.  And, you

      25   know, he was not a U.S. tax resident, as he indicated.  He
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       1   was not a California resident, whatsoever, even then.

       2   Even FTB has to agree to that.

       3            So I think the issue here is recognition does not

       4   mean that it is automatically taxable because of the

       5   nonrecognition provisions.

       6            ADMINISTRATIVE LAW JUDGE AKIN:  Okay.  Thank you.

       7            And I do have one additional question.

       8            Did Appellant report the same -- did the

       9   Appellants report the same step-up in basis on their

      10   federal return for 2009?

      11            MR. VESELY:  Yes, they did.  And that was never

      12   adjusted by the service.

      13            You know, Mr. Housman was actually audited the

      14   following year, unrelated to the Monkey transaction, in a

      15   no-change audit.  And so, no, that stood.  And he paid a

      16   lot of tax to the federal government on that.

      17            And, yeah.  There was no adjustments, whatsoever,

      18   federally.

      19            ADMINISTRATIVE LAW JUDGE AKIN:  And just to

      20   clarify, the IRS didn't look at or examine Appellant's

      21   2009 return?

      22            MR. VESELY:  They did not, as far as I remember.

      23            Mr. Housman?

      24            No, they did not.  They did his 2010, though.

      25   They looked at it.
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       1            ADMINISTRATIVE LAW JUDGE AKIN:  Okay.

       2            I think that's all of my questions.

       3            Thank you.

       4            ADMINISTRATIVE LAW JUDGE LAMBERT:  Judge Hosey,

       5   did you have any questions?

       6            ADMINISTRATIVE LAW JUDGE HOSEY:  Not at this

       7   time.  I'm going to reserve them for later, though.

       8            ADMINISTRATIVE LAW JUDGE LAMBERT:  Okay.

       9            And I'll save my questions for later, if I have

      10   any.

      11            And let's take a break for ten minutes and go off

      12   the record and come back around 11:00 a.m.

      13            MR. VESELY:  Okay.

      14            ADMINISTRATIVE LAW JUDGE LAMBERT:  Okay.  Thanks.

      15            MR. VESELY:  Thank you.

      16            (Off the record)

      17            ADMINISTRATIVE LAW JUDGE LAMBERT:  Okay.  I

      18   will -- we can go back on the record now.

      19            And we'll move on to FTB's presentation.

      20            We'd agreed to around 30 minutes.  And you could

      21   see if you can do it within that amount of time or not.

      22   And you could use some extra time because you didn't use

      23   it in -- as your witness -- during your witness

      24   questioning.  But hopefully we can keep it down so we can

      25   end for lunch.
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       1            So, Mr. Kragel, you can proceed.

       2   

       3                          PRESENTATION

       4   BY MR. KRAGEL, Attorney for Respondent:

       5            Thank you, Judge and members of the panel.  My

       6   name is Bradley Kragel.  I'm here on behalf of Respondent,

       7   Franchise Tax Board.

       8            This case raises two issues.  Both issues arise

       9   out of Appellant -- Appellants' sale of stock in a foreign

      10   entity.

      11            The sale occurred in 2009, when Appellants were

      12   living in San Francisco, California.  Appellants initially

      13   claimed that they were entitled to a step-up in basis in

      14   stock at the time of the sale.

      15            After selling the stock, Appellants retroactively

      16   reclassified the entity from an association to a

      17   partnership and claimed a step-up in basis of

      18   $13.8 million.  Their claim was based on the deemed

      19   treatment provisions in the federal check-the-box

      20   regulations, and California had similar regulations as

      21   well, if not identical.

      22            At audit and protest, Respondent determined that

      23   Appellants' retroactive reclassification had no tax effect

      24   because Appellants, and the corporation, were not relevant

      25   for tax purposes on the day the deemed treatment occurred.
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       1   Respondent determined --

       2            Strike that.

       3            At protest, Appellants contended, for the first

       4   time, that the gain on the sale of their stock was not

       5   taxable in California because they were not residents of

       6   California at the time of the sale.

       7            Respondent determined that California -- that the

       8   Appellants were residents of California at the time of the

       9   sale.  The evidence submitted supports Respondent's

      10   determinations.

      11            Among other things, the evidence shows that

      12   Appellants lived and worked in California for over six

      13   years and, throughout the time, filed California and U.S.

      14   tax returns which stated, or indicated, that they were

      15   California residents from April 2008 to November 2014.

      16            In 2000, Appellant Housman formed an Australian

      17   company called Monkey Limited.  In 2004, Monkey cofounded

      18   a software company called Business Catalyst Systems, which

      19   I'll refer to as BCS.  In 2008, Appellant Housman formed a

      20   company called Business Catalyst Systems LLC, which I'll

      21   call BCS LLC.

      22            ADMINISTRATIVE LAW JUDGE LAMBERT:  Mr. Kragel,

      23   could you speak up a little --

      24            MR. KRAGEL:  Yes.

      25            ADMINISTRATIVE LAW JUDGE LAMBERT:  -- closer to

0089

       1   the mic.

       2            MR. KRAGEL:  BCS -- BCS entered into a management

       3   agreement with BCS LLC; whereby, the latter agreed to set

       4   up and operate an office in San Francisco.

       5            In April 2008, both Appellants moved to San

       6   Francisco and became -- and began working for BCS LLC.

       7            About a little over a year later, in August 2009,

       8   Adobe Systems purchased all of the shares of BCS.  As part

       9   of the transaction, Adobe paid Appellants $22.5 million

      10   for their shares of the Monkey stock.

      11            After the sale, Appellants continued to live and

      12   work in California until November 2014, or, as testified,

      13   Appellant -- Mrs. Appellant, just worked here until 2010.

      14   Throughout that time they filed California resident tax

      15   returns, or, in one year, a nonresident tax -- non-year --

      16   part-year resident return.

      17            Shortly after the sale, in August 2009,

      18   Appellants filed amended California tax returns for tax

      19   year 2008; whereby, they retroactively reclassified Monkey

      20   from an association to a partnership and claimed a step-up

      21   in basis of $13.8 million.  They then used the stepped-up

      22   basis to reduce the amount of their gain on the sale of

      23   stock reported in their tax return for tax year 2009.

      24            Although they did not raise the residency issue

      25   at audit, Appellants contend, now, that they owed no
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       1   California tax on the transaction because they were not

       2   California residents at the time of this sale.

       3            Based on the facts in evidence presented,

       4   Appellants have failed to establish Respondent erred in

       5   treating Appellants as California residents in

       6   October 2009.  The law provides that Respondent's

       7   determinations of residency are presumptively correct.

       8   And the taxpayer bears the burden of showing error in

       9   those determinations.

      10            California law further provides that the term

      11   "resident" includes every individual who was in this state

      12   for other than a temporary or transitory purpose.  The

      13   purpose of the definition of resident is to include in the

      14   category of individuals, who are taxable upon their entire

      15   net income, all individuals who are physically present in

      16   California and enjoying the benefit and protection of its

      17   laws and government.

      18            The Office of Tax Appeals, and its predecessor,

      19   have used a variety of objective factors in determining

      20   the residency issue.  One of the objective factors used in

      21   determining residency is the address used and the state of

      22   residence claimed on federal and state tax returns.

      23            In August 2009, Appellants filed a joint

      24   California income tax return for tax year 2008, which

      25   reported their address at 2140 Taylor Street in San
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       1   Francisco.  They also filed a U.S. individual tax return

       2   for tax year 2008.

       3            In October 2009, after the sale of the stock,

       4   Appellants filed amended tax returns for tax year 2008,

       5   which also reported an address in San Francisco.  The

       6   amendment in return was a California nonresident, or

       7   part-year resident, income tax return for 2008.

       8            The amended California return stated in part

       9   that, quote, the taxpayer or the taxpayer's wife entered

      10   the United States in California on April 19, 2008, and

      11   April 30, 2008, respectively, the start of their U.S. and

      12   California residency.

      13            The explanation page further stated that, quote,

      14   the taxpayer or the taxpayer's wife should each be filing

      15   a part-year resident married filing separate return on a

      16   California Form 540NR.

      17            ADMINISTRATIVE LAW JUDGE LAMBERT:  Mr. Kragel,

      18   you can step -- now, you can go back -- back a little from

      19   the microphone just a little bit.

      20            MR. HOFSDAL:  You need that sweet spot.

      21            MR. KRAGEL:  Okay.  I'll keep trying.

      22            The amended California return reported that

      23   Appellant Housman became a California resident on

      24   April 19, 2008.  The amended federal return stated that,

      25   quote, the taxpayer, or the taxpayer's wife, entered the
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       1   United States on April 19, 2008, and April 30, 2008,

       2   respectively, the start of their U.S. residency.

       3            The amended federal return reported that

       4   Appellant Housman's current non-immigrant status and date

       5   of change was, quote, resident alien 04/19/08.

       6            The amended returns included federal Form 8832

       7   and an attachment entitled "Declaration and Reasonable

       8   Cause Statement".  It stated, in part, quote, on April 19,

       9   2008, Bardia arrived in the United States and commenced

      10   his U.S. residency, which created a U.S. filing

      11   requirement for Bardia and Monkey Pty. Ltd.

      12            Prior to April 19, 2008, entity classification

      13   was not relevant for Monkey Pty. Ltd. as defined under

      14   Regulation 301.7701-3(d).  The declaration further stated

      15   that an Appellant Housman took the following activities,

      16   after arriving in the U.S., to establish the LLC's

      17   business:  Engaged a bookkeeper to process payroll and

      18   maintain books and records for the LLC, met with a CPA to

      19   discuss operating an LLC in the United States, located

      20   office space for the LLC, interviewed and hired employees

      21   for the LLC.

      22            In July 2010, Appellants filed a joint California

      23   resident income tax return for tax year 2009, which

      24   reported an address at 587 Jersey Street in San Francisco.

      25   They also filed a joint U.S. individual income tax return
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       1   for 2009, which reported the same address.

       2            In addition to their individual returns,

       3   Appellants filed California business returns for their

       4   BC -- BS -- BCS LLC.  BCS LLC filed California Limited

       5   Liability Company Returns for tax years 2008 and 2009.

       6            Both LLC returns included the question, "Does the

       7   LLC have any foreign (non-U.S.), nonresident members?"

       8   The "no" box was checked.

       9            Both returns included a California Schedule K-1

      10   issued to Appellant Housman, which asked, "Is this member

      11   a foreign member?"  The "no" box was checked on both

      12   returns.

      13            In addition to the statements in their tax

      14   returns, which were signed under penalty of perjury,

      15   Appellants made representations during audit about their

      16   residency status in response to information and document

      17   requests.  When asked when they became residents of the

      18   United States, Appellant stated that Bardia Housman became

      19   a resident on April 19, 2008, and Beatriz Pena Alda on

      20   April 30, 2008.

      21            When asked to summarize trips taken in the United

      22   States between 2007 and 2008, Appellant stated, in part --

      23   refer to paragraph A above -- four overseas trips taken

      24   while residing in the United States.

      25            When asked to produce the rental agreements for
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       1   their San Francisco residences, Appellants replied, in

       2   part, by stating that 2140 Taylor Street #301 was the

       3   taxpayer's primary residence from May 2008 to April 2010.

       4            Even after Appellants raised the residency issue

       5   during protest, they continued to report on their -- on

       6   their tax returns that they were residents during 2009.

       7   Appellants filed their protest in April --

       8            Strike that.

       9            -- in December 2014; wherein, they argued, for

      10   the first time, that if this Entity Classification

      11   Election was not effective, then the gain from the sale of

      12   the stock should not be taxed because the taxpayers were

      13   not residents at the time of the sale.

      14            Ten months later, in October 2015, Appellants

      15   filed a California nonresident, or part-year resident,

      16   income tax return for tax year 2014.  That return stated

      17   that Appellant Housman was a California resident from

      18   April 19, 2008, to November 2, 2014, and that Appellant

      19   Pena was a California resident from April 30, 2008, to

      20   November 2, 2014.

      21            In October 2016, Appellants filed an amended

      22   California nonresident, or part-year resident, income tax

      23   return for tax year 2014.  It stated the same.  Both of

      24   those returns stated that Appellants were domiciled in

      25   California during 2014.
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       1            Another factor considered in determining

       2   residency is place of employment.  Appellant Pena was

       3   employed in Australia until March 31, 2008.  Appellant

       4   Housman was employed in Australia by BCS.  Effective

       5   May 31, 2008, Appellant Housman resigned from his

       6   employment in Australia.  In June 2008 both Appellants

       7   become -- became employed with BCS LLC in San Francisco.

       8            Appellants' California resident income tax return

       9   for 2008 reported wages received by both Appellants from

      10   BCS LLC, located in San Francisco.  During 2009, both

      11   Appellants were employed by BCS LLC in California for part

      12   of the year and by Adobe systems in California for the

      13   remainder of the year; thus, both Appellants quit their

      14   jobs in Australia and became employed in California.

      15            Another objective factor relevant to residency is

      16   the taxpayer's maintenance and ownership of business

      17   interests.  As noted, Appellant Housman was the sole owner

      18   of BCS LLC, which began doing business in California in

      19   March 2008.

      20            In April 2008, Appellants Housman -- Appellant

      21   Housman's Delaware Limited Liability Company entered into

      22   a management agreement with BCS.  The management agreement

      23   stated that the services to be provided included setting

      24   up and operating an office -- a satellite office in

      25   California -- for the company in San Francisco; hiring
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       1   employees, according to the business plan; sale and

       2   collection of payments of Business Catalyst Platform; et

       3   cetera.

       4            Another factor considered in determining

       5   residency is origination point of taxpayer's checking

       6   account and credit card transactions.  In this case, the

       7   proceeds of the sale in question were transmitted to

       8   Appellant's California accounts.

       9            In September 2009, Adobe transmitted $20 million

      10   to Appellant's money market savings account at Wells Fargo

      11   bank.  Two weeks later, Appellants transmitted funds

      12   totaling 3.7 million to the former shareholders of Monkey

      13   from Appellant Housman's bank at Wells Fargo -- bank

      14   account at Wells Fargo.  In February 2011, Adobe

      15   transmitted $2.3 million to Appellant Housman's prime

      16   checking account at Wells Fargo in California.

      17            Several other factors typically considered in

      18   determining residency for tax purposes include the number

      19   of days spent in California versus other locations, the

      20   residents of the taxpayer's spouse and children, and the

      21   location of residential real property.

      22            In the present case, the evidence indicates that

      23   both spouses continuously lived and worked in San

      24   Francisco from April 2008 to November 2014.  Their tax

      25   returns for 2008 show an address at 2140 Taylor Street,
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       1   San Francisco.  Their returns for 2009 through 2012 show

       2   an address of 587 Jersey Street in San Francisco.

       3            In May 2010, Appellants purchased a single-family

       4   residence located at 587 Jersey Street.  Their amended

       5   returns for 2008 reported that Appellant Housman was

       6   present in the United States for 240 days during 2008.

       7            Appellant's, as testified, lived in their

       8   residence they purchased at Jersey Street until they moved

       9   back to Australia in November 2014.  They and their

      10   children lived there together.

      11            Another factor sometimes considered in

      12   determining residency is the

      13   presence/connections/residency as indicated by third-party

      14   declarations.  In the present case, the Appellants have

      15   filed no third-party declarations regarding their

      16   connections to Australia.  Appellant's own declarations

      17   should be given little weight because they are

      18   inconsistent with prior conduct and representations.

      19   Appellants did not file any declarations during audit or

      20   protest.

      21            During audit, which lasted November 2012 to

      22   October 2014, there was no dispute that Appellants were

      23   residents of California for tax purposes.  During protest,

      24   which lasted from December 2014 to February 2017,

      25   Appellants disputed residency but did not submit any
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       1   declarations regarding the residency issue.

       2            Many of the statements made in the declarations

       3   are irrelevant, inconsistent with earlier representations

       4   in evidence, or not among the objective factors typically

       5   considered in determining residency.  For example,

       6   Appellant Housman declaration states that, while in San

       7   Francisco, he was involved in BCS day-to-day operations.

       8            He further states he did not intend to operate

       9   both the satellite San Francisco and Australian business

      10   on an extended basis.  Those statements are inconsistent

      11   with management agreement and Appellant's responses to

      12   information and document requests.

      13            The management agreement stated that the

      14   consultant's representative will be Bardia Housman, who

      15   will perform the services under the agreement.  In the

      16   event the representative is an employee of the company,

      17   meaning BCS, then, for as long as this agreement is in

      18   effect, then representative shall rescind all active

      19   duties at the company.

      20            In response to IDRs issued in November 2013,

      21   Appellants described their employment in Australia and

      22   United States by stating as follows:  "Bardia Housman was

      23   employed in Australia by BC -- Business Catalyst Systems,

      24   Pty. Ltd.  He resigned from his position effective May 31,

      25   2008."
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       1            Additional facts in evidence demonstrating

       2   Appellants' residency in California during 2009, and

       3   thereafter, are set forth in Respondent's briefs.  Among

       4   other things, there's evidence regarding their bank and

       5   savings accounts held in California, use of professional

       6   services, and their driver's licenses.

       7            In summary, it is undisputed that Appellants were

       8   physically present in San Francisco from April 2008 to

       9   August 2009, when they sold their stock in Monkey for over

      10   $20 million.  They continued to live and work in San

      11   Francisco until November 2014, a period of six years.

      12   They both quit their jobs in Australia.  They were both

      13   employed at a company located in San Francisco and owned

      14   by Appellant Housman.

      15            Although Appellants had a home in San Francisco,

      16   they never returned to it.  It remained under lease to

      17   this day.  Appellants filed tax returns for tax years 2008

      18   through 2014, which it expressly stated, or otherwise

      19   indicated, that they were residents of California; thus,

      20   for seven years, beginning in 2009 and ending in 2016,

      21   Appellants represented to the State of California that

      22   they were residents of California.

      23            Their statements that they were residents of

      24   California are corroborated by their actions during and

      25   after the tax year in question.
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       1            In addition to the factors already discussed,

       2   Appellants obtained California driver's licenses in early

       3   2010, bought a home in California in 2010, and invested in

       4   multiple real estate companies from 2011 to 2013.

       5            Appellants' post-2009 activities are probative

       6   because they corroborate Appellants' own representations

       7   during and after the tax year in question.  Even after

       8   they raised the dispute about residency, Appellants filed

       9   returns which stated that they were residents from 2008 to

      10   2014.

      11            In short, the objective evidence shows that

      12   Appellants were physically present in California and

      13   enjoyed the benefit and protection of its laws and

      14   government; hence, Appellants have failed to establish

      15   that Respondent erred in treating Appellants as California

      16   residents in tax year 2009.

      17            Appellants' contention that they were not

      18   residents in 2009 is contradicted by their attempt to

      19   change the classification of Monkey after they sold the

      20   stock, which brings us to the second issue.

      21            Appellants have failed to establish that

      22   Respondent erred in disallowing their reported step-up in

      23   basis of the corporate stock sold in 2009 because the

      24   retroactive classification of the corporation was

      25   irrelevant for tax purposes.  The law provides that the
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       1   gain from the sale of property is the excess of the amount

       2   realized over the adjusted basis of the property.

       3            The adjusted basis for determining gain, or sale,

       4   from the sale of property is basis determined under --

       5   determined under Section 1012.  Section 1012 provides that

       6   the basis of property is its cost.

       7            In the present case, Appellant sold 9 million

       8   shares of stock for approximately $22.6 million.  Their

       9   cost basis was approximately 4 million; thus, the total

      10   gain was 18.6 million.  However, after the sale was

      11   concluded and the funds distributed, Appellants took steps

      12   to increase their basis by retroactively reclassifying

      13   Monkey from a corporation to a partnership.

      14            They filed amended tax returns for tax year 2008,

      15   which included federal Form 8832, the form used by an

      16   eligible entity to change its classification for tax

      17   purposes.  The Form 8832 stated that Monkey was a foreign

      18   eligible entity electing to be classified as a

      19   partnership, effective April 1, 2008.

      20            April 1 was 18 days before Appellant Housman

      21   became a resident of the United States.  Appellant set the

      22   effective date of the election prior to the date they

      23   became residents so that they could avoid paying any tax

      24   on the deemed transactions while obtaining the advantage

      25   of stepped-up basis as an offset on their later in time
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       1   sale of the company.

       2            Appellants contend that the retroactive

       3   reclassification of Monkey entitled them to step-up in

       4   basis because of the deemed treatment provisions in the

       5   federal regulations, which are also in the state

       6   regulations.  The regulations state that if an eligible --

       7   if an eligible entity classified as an association elects

       8   to be classified as a partnership, the following is deemed

       9   to occur:  The association distributes all of its assets

      10   and liabilities to its shareholders in liquidation of the

      11   association; and, immediately thereafter, the shareholders

      12   contribute all of the distributed assess sets and

      13   liabilities to a newly formed partnership.

      14            In regard to timing, the Regulation states that

      15   an election that changes the classification of an eligible

      16   entity for federal tax purposes is treated as occurring at

      17   the start of the day for which the election is effective.

      18            It further states that any transactions that are

      19   deemed to occur as a result of a change in classification

      20   are treated as occurring immediately before the close of

      21   the day before the election is effective.

      22            In the present case, Monkey elected to change its

      23   classification from an association taxed as a corporation

      24   to a partnership, effective April 1, 2008.  Under the

      25   deemed treatment provision, Monkey was deemed to have
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       1   distributed all of its assets to its shareholders on

       2   March 31, 2008; immediately thereafter, also on March 31,

       3   2008, the shareholders were deemed to have contributed all

       4   of the distributed assets to a newly formed partnership.

       5            Had at the corporation and the shareholders been

       6   U.S. residents on the day before the effective date of the

       7   election, the shareholders would have been required to

       8   recognize gain on receipt of the assets measured by the

       9   fair market value of the assets received, and the basis of

      10   the assets in the hands of the shareholders would have

      11   been the fair market value at the time of distribution.

      12            However, in this case, the retroactive election

      13   did not have the tax effects reported by Appellant because

      14   the classification of Monkey was not relevant for U.S. and

      15   California tax purposes.  Subsection (d) of the Regulation

      16   sates, in part, that for purposes of this section, before

      17   a foreign entity's classification is relevant, when its

      18   classification effects the liability of any person for

      19   federal tax or information purposes.

      20            It further states, the date that the

      21   classification of a foreign eligible entity is relevant is

      22   the date an event occurs that creates an obligation to

      23   file a federal tax return, information return, or

      24   statement for which the classification of the entity must

      25   be determined.
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       1            In this case, Monkey's classification did not

       2   become relevant until Appellants became residents and

       3   thereby had an obligation to file a return.  According to

       4   their own records -- according to their own returns,

       5   Appellants did not become residents until April 19 and

       6   April 30, 2008; thus, Monkey's tax classification was not

       7   relevant until April 19, 2008.

       8            In their declaration and reasonable cause

       9   statement, which was attached to their Form 8832,

      10   Appellant stated that, quote, prior to April 19, 2008,

      11   entity classification was not relevant for Monkey Pty.

      12   Ltd. as defined under the Regulation 301.7701-3(d).

      13   Because Monkey's tax classification was not relevant until

      14   April 19, 2008, the deemed treatment set forth in

      15   Subsection (g) had no effect for California income tax

      16   purposes.

      17            The foregoing conclusion is consistent with the

      18   purpose of the Regulation, which is to ensure that the tax

      19   consequences of an elective change will be identical to

      20   the consequences that would have occurred if the taxpayer

      21   had actually taken the steps described in the regulations.

      22            As applied here, if Monkey had distributed its

      23   assets to its shareholders on March 31, 2008, and the

      24   shareholders had contributed those assets to a newly

      25   formed partnership on the same day, there would not have
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       1   been any tax consequences in the U.S. or California

       2   because none of the participants were residents of the

       3   U.S. or California.

       4            Because the owners did not pay or contribute

       5   anything more for their interest in the partnership, there

       6   would not have been any increase in the basis of the

       7   assets held by the partnership.

       8            In other words, Appellants and Monkey did not

       9   realize, or recognize, any gain on the deemed distribution

      10   because the deemed transaction occurred at a point in

      11   time, March 31, 2008, when the corporation and the

      12   shareholders were irrelevant for U.S. and California tax

      13   purposes; therefore, Appellants have failed to establish

      14   that Respondent erred in disallowing the reported step-up

      15   in basis of the corporate stock.

      16            Assuming arguendo that the deemed transactions

      17   were effective for California tax purposes, Respondent

      18   further contends that Appellants have failed to establish

      19   that Respondent erred in disallowing their step-up in

      20   basis because they failed to establish the value of their

      21   stock.

      22            Respondent's position and criticisms on the --

      23   regarding the appraisal reports are set forth in

      24   Respondent's briefs, and I won't repeat them here.

      25            Based on the evidence and facts submitted,
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       1   Respondent requests that the panel sustain Respondent's

       2   determinations.

       3            If you have any questions, I will do my best to

       4   answer them.  Thank you for your time.

       5            ADMINISTRATIVE LAW JUDGE LAMBERT:  Thank you,

       6   Mr. Kragel.

       7            Judge Akin, did you have any questions?

       8            ADMINISTRATIVE LAW JUDGE AKIN:  Yes.  I --

       9            Let me try again.

      10            Okay.  Yes, I do have one question.

      11            You just noted that the purpose of the

      12   regulations is to treat a taxpayer as they would be

      13   treated if, you know, the deemed transaction actually

      14   occurred.  And you also stated that if the -- Monkey had

      15   distributed the assets to its owners on March 31, 2008,

      16   Appellants wouldn't be entitled to a stepped-up basis

      17   because they didn't contribute any actual, you know, funds

      18   when they then re-contributed it to the partnership;

      19   correct?

      20            MR. KRAGEL:  Correct.

      21            ADMINISTRATIVE LAW JUDGE AKIN:  What about IRC

      22   Section 332(a)?

      23            Hold on.  Let me scroll up.  Excuse me.

      24            331(a) -- which states that if property is

      25   received in a distribution in a complete liquidation, and
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       1   if gain or loss is recognized on the receipt of such

       2   property, then the basis of the property in the hands of

       3   the distributee shall be the fair market value of such

       4   property at the time of distribution.

       5            Would that be applicable?  And how would FTB

       6   apply that in this situation if Monkey had actually,

       7   truly, you know, liquidated at that point?

       8            MR. KRAGEL:  I don't know that I can answer that.

       9   Because at the time it happened on March 31, all of the

      10   shareholders in the entity were all Australian taxpayers.

      11   So I don't know how they could use a U.S. law -- I don't

      12   think a U.S. law would apply at all.

      13            If you would like me to give it further

      14   consideration and briefing, I'd be happy to do so.

      15            ADMINISTRATIVE LAW JUDGE AKIN:  No.  I -- I think

      16   that answers my question.

      17            I -- I just wondering how that, you know, in

      18   FTB's interpretation -- that code section would come into

      19   play.  And you've answered that.

      20            Thank you.

      21            ADMINISTRATIVE LAW JUDGE LAMBERT:  Judge -- Judge

      22   Hosey, did you have any questions?

      23            ADMINISTRATIVE LAW JUDGE HOSEY:  Yeah.  Just one.

      24            Does the IRS Chief Counsel Memo AM2021-002 in any

      25   way change your analysis of the relevancy issue?
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       1            MR. KRAGEL:  Judge, no it does not.  I think what

       2   that memo is discussing is whether or not a foreign entity

       3   has a classification, as Appellant's counsel was talking

       4   about.  And that's not really the issue in our view.

       5            It can have a classification, but it's still

       6   irrelevant for our tax purposes.

       7            So I don't think that -- and I just briefly read

       8   it over, and I didn't see anything that would change our

       9   analysis.

      10            ADMINISTRATIVE LAW JUDGE HOSEY:  Okay.  Great.

      11   Thank you, Mr. Kragel.  That's my only question.  Thank

      12   you.

      13            ADMINISTRATIVE LAW JUDGE LAMBERT:  I want to ask

      14   just one question.

      15            On the IRS effective date of April 1st and using

      16   the claim basis Appellant used, is that consistent with

      17   FTB's analysis that Appellant was not a resident and he

      18   was -- so therefore, the business -- and he was not

      19   relevant for tax purposes, given that the IRS gave the

      20   retroactive effective date of April 1st?  And is it

      21   relevant for federal tax purposes as of that date?

      22            MR. KRAGEL:  I had trouble -- I had trouble

      23   following that.

      24            ADMINISTRATIVE LAW JUDGE LAMBERT:  Well, can you

      25   comment on the fact that the IRS used April the 1st
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       1   effective date and used the claim basis and how that --

       2   why does FTB have a different analysis than perhaps,

       3   maybe, it appears?

       4            MR. KRAGEL:  I -- I -- I don't know how the --

       5   IRS ended up analyzing the tax return on that.  I do

       6   know -- I understand that they granted their request for

       7   reclassification effective April 1.  I think that's

       8   accurate.

       9            But, even so, that's just the effective date of

      10   the transfer.  If you look at the statutory -- at the

      11   regulations, the actual transaction they're relying on,

      12   would have occurred the day before.  And so it would have

      13   been irrelevant for tax purposes in our understanding of

      14   the rules, Judge.

      15            ADMINISTRATIVE LAW JUDGE LAMBERT:  Okay.  Thank

      16   you.  Appreciate it.

      17            I have no further questions.  And we're going to

      18   move to closing remarks.

      19            Mr. Vesely, did you want to give your closing

      20   remarks?

      21            MS. HUANG:  Thank you, your honor.

      22            ADMINISTRATIVE LAW JUDGE LAMBERT:  Or Ms. Huang?

      23            MR. VESELY:  Yes.  We're going to -- we're going

      24   to split them.

      25            ADMINISTRATIVE LAW JUDGE LAMBERT:  Okay.  Thank
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       1   you.

       2            MS. HUANG:  Yeah.  If we could.  If we could use

       3   the time reserved from earlier?

       4            ADMINISTRATIVE LAW JUDGE LAMBERT:  Yeah.  I think

       5   it was around 22 minutes, something like that.

       6            MS. HUANG:  Okay.  Great.  Thank you.  So I'll

       7   true to quickly go through it.

       8   

       9                        CLOSING ARGUMENT

      10   BY MS. HUANG, Attorney for Appellant:

      11            So first of all, I'd like to address the tax

      12   returns.  And I think that's -- that's the question

      13   foremost on FTB's mind and, perhaps, yours.

      14            So as Mr. Housman explained, when he came to the

      15   U.S., you know, he -- his understanding was 183 days.

      16   And, I think, as we all know here, I don't think anybody

      17   disputes that that's not California's rule.

      18            The 183 days is federal.  The 183-day rule is in

      19   a number of states, but certainly not California.  So his

      20   misunderstanding led to the initial filing of a resident

      21   return, and so on and so forth, with all the ones that

      22   Mr. Kragel went through.  And it's in the records, you

      23   know, they are what they are.

      24            But I would like to point out, you know, we got

      25   involved -- Mr. Vesely mentioned that at the start of the
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       1   hearing.  We got involved in 2014.  You know, and I know

       2   Mr. Kragel mentioned that this was not -- this issue was

       3   not brought up during audit, you know, we weren't involved

       4   during audit.

       5            And I don't think there was any requirements,

       6   legal requirements -- statutory, regulatory, even case

       7   law -- requiring that you bring, you know -- every issue

       8   that's brought up should be brought up in audit.

       9   Certainly, the FTB has brought up new issues, even before

      10   hearings.  So that is -- should not be a strike against

      11   the taxpayer in that regard.

      12            But I would also like to say, you know, in the

      13   briefs submitted by the FTB, they did mention a number of

      14   cases -- Appeal of Morgan, Appeal of Childs, Appeal of

      15   Dobbs, Appeal of Resnick; a few federal cases -- Route

      16   231, SF -- SWF Real Estate; and LaBeouf.  These federal

      17   cases all further proposition that, you know -- that what

      18   you state on your tax returns are admissions.

      19            They may be considered, you know -- given a, you

      20   know -- relevant; right?  We are not saying that they are

      21   completely irrelevant.  But what Appellant -- what FTB has

      22   failed to address is the fact that every single one of

      23   those cases, they looked at the facts; right?

      24            So Appeal Morgan, Childs, Dobbs, and Resnick,

      25   they -- these were BOE cases.  The BOE looked at all the
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       1   facts.  It wasn't like, "Oh, you stated on your return,"

       2   or "You made a statement, and that's it."  It was an

       3   thorough review of the facts.

       4            And, in fact, one of the cases, in Appeal Childs,

       5   after thorough review of the facts, the BOE then said

       6   there was no substantive evidence to present, you know --

       7   to show that -- that, you know -- that the taxpayer's

       8   original statement was wrong.  And so this is why I think

       9   it is very important that we keep this in mind.

      10            And, as for federally, you know, it says that.

      11   It -- it says that if you have cogent evidence, it can

      12   certainly rebut the statements that was made previously.

      13            So with that in mind, I -- I would like to go

      14   through some of the facts that -- that we have presented,

      15   again, and also the facts that -- that Mr. Kragel just

      16   presented.

      17            I should also note that this part, you know,

      18   in -- in talking with Mr. Housman, there is a lot of

      19   frustration going on during audit, during protest, and

      20   also during -- at -- at, you know -- during these

      21   proceedings -- which is a lot of facts that were presented

      22   were simply not addressed by the FTB.

      23            Mr. Kragel had an opportunity, just now, to

      24   interview or, you know, to -- to take the testimony, to

      25   question Mr. Housman -- who flew all the way from
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       1   Australia for this purpose -- and he did not address any

       2   of the facts that we brought up.  And just, in his

       3   presentation, now, ignored all of them and went on with

       4   what he said.

       5            For instance, he said that they, you know --

       6   they -- they came here.  Oh, you know, he -- he -- he

       7   resigned from his position from BCS Australia on paper.

       8   Mr. Housman explained why that was done.  Mr. Kragel did

       9   not follow-up with his answer, Mr. Housman's answer, he

      10   simply went to the next question.

      11            And then, in his presentation just now, he tried

      12   to use that saying, "Well, you know, you resigned."  Well,

      13   I think Mr. Housman just explained.

      14            He cofounded BCS in Australia.  They were still

      15   trying to grow that business globally.  There was no way

      16   he was just going to wash his hands of it.  He was the

      17   cofounder.  He was the chief engineer.  A business could

      18   not grow without its CEO.  It could not grow without the

      19   chief engineer, not a business like theirs, a SaaS

      20   business that was, you know, up and coming.  So these are

      21   the facts being ignored.

      22            And I'd like to say, also, one of the things you

      23   probably noticed very glaringly absent was any discussion

      24   in the FTB's briefs, or in the presentation just now, or

      25   in any of the questions presented to Mr. Housman, was the
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       1   fact that there was an interview in February of 2009 that

       2   was recorded where Mr. Housman specifically said, "We are

       3   going to London in 2009."

       4            There is nothing there that is, you know -- even

       5   if Mr. Kragel is saying Mr. Housman's declaration, you

       6   know, is -- should not be given the weight it should be

       7   given, I think that, by itself, is wrong because

       8   Mr. Kragel certainly has not attacked the veracity of

       9   those declarations or the veracity of Mr. Housman's

      10   testimony today.

      11            So how can you ignore all that?

      12            That is evidence.  Testimony is evidence.

      13   Declaration is evidence, per Regulation 17014.  There is

      14   no requirement that everybody under the sun needs to

      15   submit a declaration.  There is no requirement under the,

      16   you know -- that declarations need to be submitted during

      17   audit, or even during protest.

      18            But you have a live -- you have live testimony

      19   here.

      20            Mr. Housman came here to establish a satellite

      21   office.  He testified today, and also in his declarations,

      22   that he was hear to establish that office, and then he was

      23   going to move on to London.  Because that's, you know,

      24   North American market as well as European market -- the

      25   European market was growing like crazy.  They, you know,
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       1   in -- in -- in trying to meet their European market, they

       2   even translated --

       3            (Reporter interrupted)

       4            MS. HUANG:  Oh, they even translated their

       5   products into different -- several different languages.

       6            (Reporter interrupted)

       7            MS. HUANG:  Oh, European.

       8            So they -- all that -- that was on record; right?

       9   And so here we have -- they came here with the idea that

      10   this was going to be 12 to 18 months.  Ended up being, you

      11   know, shorter than that because, as of February 2009, they

      12   were already planning to leave in May of 2009.  So that is

      13   13 months; right?  Or 12, 13 months that they were ready

      14   to leave.

      15            And at that time, as Mr. Housman also testified,

      16   while they were in discussions with Adobe, Adobe was not

      17   bound -- not legally bound to go through it.  There was no

      18   penalty if they walked away.  If the due diligence didn't

      19   work out, they could have walked away.

      20            So, of course, BCS was going as if, you know,

      21   Adobe wasn't there -- you know, this Adobe acquisition

      22   wasn't there -- because they had to.  The market was still

      23   there.  They still wanted to grow the business.  So they

      24   did -- their original plan was still there.

      25            So, you know, I know Mr. Kragel went through,
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       1   basically, a list of factors.  We shorthand call it "the

       2   brag factors".  I think we have to keep in mind that's a

       3   little different here.  We're not talking about California

       4   versus New York, California versus Nevada, California

       5   versus Colorado.  We're talking California versus

       6   Australia.

       7            Was he going to go back and forth between

       8   Australia and California, a 14-hour flight, you know,

       9   versus -- if they were -- if we're talking California

      10   versus Nevada, you know, when you're looking at the days

      11   here and days out?  I know Mr. Kragel talked about how,

      12   "Well, you didn't -- " you know -- "You were basically

      13   here the whole time."

      14            It's a little different.  I think we got to keep

      15   in mind we're not talking about two different states.

      16   We're talking two different countries.

      17            And also, you know, of course he hired employees

      18   here.  He was trying to grow a business here.  And, of

      19   course, you know, he -- he had an -- he didn't have an

      20   office.  He had desks and a co-working space.

      21            So, you know, one of the things that -- that I

      22   think we should keep in mind, as well, is I know

      23   Mr. Kragel mentioned that, "Oh, look at what happened

      24   after 2010."  And he says, "Well, what -- you know, the

      25   years after 20 -- 20 -- 2009 is very probative."
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       1            I would say it's probative in a way, but opposite

       2   of what Mr. Kragel said.

       3            If you look at the contrast here, 2008 and '9,

       4   they came with just clothes and a few personal items.  I

       5   think we've all moved somewhere in our lives.  When we

       6   move somewhere, we don't just take our clothes and a few

       7   personal items.  Their furniture all stayed.  They never

       8   bought any furniture.  In fact, the first time they bought

       9   furniture was when they moved into their house in May of

      10   2010, when they bought that house on Jersey Street.

      11            So when you consider that, the 2009 and after

      12   2009 -- Mr. Housman testified as well; right? -- that,

      13   even as late as December 2009, they were considering

      14   moving out of California; right?  The idea was still

      15   there, the thought was still there, the intent was still

      16   there.  And their actions evidenced that.  What changed?

      17            I think, Judge Akin, you mentioned, like, "Well,

      18   why did you stay for six and a half years?"  Right?  What

      19   change was early 2010 they discovered they were pregnant.

      20            And then you can see, if you contrast the before

      21   or after -- right?  You know, the 2010 and before 2010,

      22   is -- everything before 2010 was somebody who was here

      23   temporarily.

      24            They -- they lived in a fully furnished place on

      25   the short first year and, then, month-to-month after that.
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       1   They did not own any cars or rent any cars or lease any

       2   cars.  They didn't have a driver's license.  You know,

       3   they kept -- oh, they kept their driver's license in

       4   Australia.  They kept their bank -- their bank accounts in

       5   Australia.

       6            Sure, they had some bank account -- they had a

       7   bank account here.  As Mr. Housman explained, they needed

       8   a bank account here.  They were trying to establish an

       9   office here -- an office that he was going to leave in the

      10   capable hands of an employee that he was going to hire;

      11   right?

      12            And so that -- that -- that was the plan.  And

      13   then, what changed was their pregnancy.  The pregnancy

      14   changed.  And then, they thought, "Okay.  Maybe we --

      15   maybe we stay put."

      16            There is no -- in -- in the case law, what you

      17   can see is, there's no, you know -- people can change

      18   their intent; right?  You come into someplace temporarily.

      19   And then maybe, after a while, things change, life

      20   circumstances change.  And then he said, "Now, I'm going

      21   to stay."

      22            He was here on E3 visa, as we've both talked

      23   about.  E3 visa is temporary.  Sure, he renewed it.  But

      24   he didn't renew it until after, you know -- after the

      25   Adobe acquisition because, before then, he didn't need to.
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       1   First of all, because he was not -- the two years weren't

       2   up, but also because he was moving to London.

       3            And so, then, what you have is post, you know,

       4   "pregnancy news" -- let me call it that; then they got

       5   their driver's license; then they start -- they bought the

       6   house, you know, as investment, like Mr. Housman said; but

       7   then, they could also use -- they can live in it while

       8   it's an investment property.  Why not, you know?

       9            So that was when they bought it; right?  And they

      10   bought the house.  And then they bought furniture, for the

      11   very first time since they came to the U.S. -- they bought

      12   furniture in May, you know, 2010.

      13            ADMINISTRATIVE LAW JUDGE LAMBERT:  I was just

      14   getting a message that on YouTube it's a little soft.

      15   So --

      16            MS. HUANG:  Oh, sorry.

      17            ADMINISTRATIVE LAW JUDGE LAMBERT:  It would be

      18   better just to be close to the microphone.

      19            MS. HUANG:  Sure.  I apologize.

      20            And so there's a distinction, if you look at the

      21   contrast pre- and after January 2010, let's say, when they

      22   got the news; right?  And then a house -- Mr. Kragel

      23   mentioned that they started investing in -- in, you know,

      24   real estate properties here in California -- but that is

      25   all post.

0120

       1            If you look at what activities and what

       2   connections they had to California pre-2010, and after

       3   2010, it's glaringly different.  It is very, very

       4   different.

       5            Before 2010, somebody who was here temporarily --

       6   everything they did was temporary.  After 2010, maybe they

       7   started putting down more roots; right?  And so that's

       8   what you see.

       9            And, also, one of the things that I want to

      10   mention is that -- I know Mr. Kragel just presented this

      11   in his presentation, here -- is how he -- both Mr. Housman

      12   and Ms. Pena, you know, resigned from their jobs.  And we

      13   explained he didn't really resign.  This was for purposes,

      14   you know -- obviously, BCS Australia didn't want to pay

      15   him if BCS LLC in the U.S. was paying him.

      16            But Ms. Pena was an architect; right?  So,

      17   obviously, she was not -- back in those days, we weren't

      18   doing remote working.  So she could not continue working

      19   there.  So she had to quit to move here.  And that was

      20   another reason, you know, she wasn't thrilled to come over

      21   here; right?

      22            And then so, in terms of business interests,

      23   sure, BCS LLC was here, but BCS Australia, without

      24   belaboring the point, was also there.  And that was the

      25   core of the business.
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       1            And then so, you know -- I know I'm running out

       2   of time, so I'm going to give it to Mr. Vesely in a second

       3   here.

       4            But, you know, what I really want to sort of

       5   close with this here is the FTB, given many opportunities,

       6   including today, did not challenge any of facts we

       7   presented.

       8            And what we presented, even if you overlook --

       9   and I don't -- you know, Mr. Housman's testimony, you can

      10   say "contemporaneous interview", back in February 2009.

      11   He stated he was going to London.  There was no reason for

      12   him to say that back then in a business interview except

      13   for the fact that he really was planning to go.

      14            And so how do you reconcile that then, you know,

      15   if he really was here and became a resident in April 2008?

      16   That's just impossible given the facts that we have.

      17            So I will end it with this -- is that I think we

      18   have met our burden of proof -- that, even if, somehow,

      19   the statements that they made on the returns are

      20   considered quote/unquote, admissions, we have presented

      21   cogent evidence.

      22            And by case law, you know, all the case law, you

      23   know, cited by Mr. Kragel, is -- cogent evidence is

      24   sufficient to rebut the statements that Mr. Housman made

      25   on those returns -- returns where he was under the
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       1   impression 183-day rule equally applied to California.

       2            So I will turn this over to Mr. Vesely, now.

       3            Oh, one last thing.  I'm sorry.  I have to say

       4   this.  One last point.

       5            I know Mr. Kragel made a point about how they

       6   never returned to their Kurraba --

       7            MR. VESELY:  Kurraba.

       8            MS. HUANG:  Kurraba house in Australia.  I'd just

       9   say, that was a two bedroom house.  They rented it out.

      10   By the time they returned to Australia, they had three

      11   children.  Try to fit three children into a two-bedroom

      12   house.  Clearly, they were looking for a bigger house, and

      13   they did.  So, you know, they rented it, they kept it,

      14   absolutely.  But they rented it out with a one-year lease

      15   with the intention of returning.

      16            Life circumstances changed, and they bought a

      17   bigger house.

      18   

      19                    FURTHER CLOSING ARGUMENT

      20   BY MR. VESELY, Attorney for Appellant:

      21            All right.  I will make it quick, your Honors.  I

      22   know we're getting close to our time here.

      23            The -- I'm going to address the check-the-box and

      24   basis issues, here.  There's a few things that we need

      25   to -- need to respond to.  And one of them is the
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       1   reference to retroactive Entity Classification Election.

       2            The fact of the matter is, as we've indicated in

       3   the briefs, you know, Revenue Procedure 2009-41 was issued

       4   in September of 2009.  Okay?

       5            That's very critical of when that was issued.

       6   Before that time, you could not do a retroactive

       7   classification election -- that -- at least by way of a

       8   revenue procedure.

       9            The IRS was allowing retroactive elections

      10   through private letter rulings, and that was -- that was

      11   what led to the Revenue Procedure being issued at that

      12   time.  When that was issued, here, that basically was

      13   something that Mr. Housman's advisors -- and I'm talking

      14   about his accountant -- says, you know, "This is

      15   something -- that you can make an election going back 3

      16   years and 75 days."

      17            That's not something you make up.  That's exactly

      18   what the revenue procedure, you know, provided.

      19            And that revenue procedure is what they filed

      20   their Entity Classification Election under.  And that is

      21   what the IRS approved.  And they approved the effective

      22   date.

      23            And, as much as the Franchise Tax Board wants to

      24   ignore the fact that the IRS approved this, the fact of

      25   the matter is, as I said at the beginning, and I said it
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       1   during the presentation, that is binding on the Franchise

       2   Tax Board, here.

       3            It's binding under the statute, it's binding

       4   under the regulations, and it's binding on the FTB's own

       5   submission that it submitted about a year or two years ago

       6   where they said it was.

       7            So the fact of the matter is, we don't get to any

       8   of this stuff, frankly.  That's -- that's the thing that's

       9   very important here.

      10            Mr. Kragel repeats a concept that I -- I ask you

      11   guys to go and dig through those regulations.  See if you

      12   find "irrelevancy" anywhere in the federal regulations or

      13   California.  It doesn't exist.  It's a made up term by

      14   Mr. Kragel or the Franchise Tax Board.

      15            The fact of the matter is, as the question that

      16   came from Judge Hosey about AM2021-02, yeah, that's pretty

      17   damn important.  That's -- that is the position of the IRS

      18   today, very recent, as it came out.  And it basically says

      19   everything that we were saying about being able to do a

      20   retroactive election, and when do you have an actual

      21   entity classification?  Because they don't want to say

      22   that they had an entity classification before 4/1/08.

      23            But the fact of the matter is, they had a default

      24   classification.  That's what the Chief Counsel Memorandum,

      25   you know, underscores.  And the fact that they weren't
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       1   relevant at that point in time is irrelevant, frankly, if

       2   you really want to use the phrase.

       3            And so the fact of the matter is, it is critical

       4   that the Entity Classification Election was filed by -- by

       5   Monkey, like it was, and approved by the IRS.

       6            And a concept that I -- I -- I listened long and

       7   hard to see if there was anything ever mentioned about it

       8   but Mr. Kragel today.  That deemed relevancy provision in

       9   the federal regulations and California regulations, that's

      10   kind of troublesome for them.  Because, guess what, the

      11   fact we did an election, we are now deemed relevant on

      12   that date, 4/1/08, specifically under the regulations,

      13   federal and California.

      14            And that's critical here because that causes all

      15   the mechanics that we're talking about -- how you do the

      16   liquidation, the contribution, everything else, and the

      17   whole stepped-up basis concept.

      18            I mean, the question that Judge Akin asked

      19   about -- about that -- something happening prior to 4/1/08

      20   and actually did a real liquidation -- well, there

      21   wouldn't have been any tax, U.S. or California, if nobody

      22   is a U.S. resident, or a California resident.

      23            But the -- what was missing in all of that --

      24   what if that person, like a Mr. Housman, comes to

      25   California after that, like he did here -- guess what
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       1   happens?  He carries that basis with him.

       2            Publication 1100 that I referred to earlier on,

       3   and that we've cited, is explicit that way.  And, indeed,

       4   the Franchise Tax Board included events and transactions

       5   back to 2000, when Mr. Housman was clearly an Australian

       6   resident, domiciliary, you name it, and not California

       7   one.  That is reflected in the assessments here.

       8            And bottom line -- the fact is, too -- this is

       9   how it was reported federally.  A lot of tax was being

      10   paid there.  This was a provision with the retroactive

      11   election under Rev. Proc. 2009-41 -- quite permissible,

      12   quite binding, everything about it here.  The fact that

      13   IRS approved the election and -- and the effective date,

      14   that is the end of the story.  That's it.

      15            Final thing -- the fact to make about a comment

      16   about the appraisal -- I've got to tell you, I don't see

      17   any evidence ever being presented by the Franchise Tax

      18   Board in this case about fair market value because they

      19   don't have any.

      20            The appraisal by BPM meets all the criteria that

      21   you need for effective appraisal here.  And everything

      22   they've said in their briefs, we've responded to.

      23            Final -- I'll close on this -- is that we believe

      24   we've carried our burden of proof on both issues.  And we

      25   believe that the claim for refund should be granted --
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       1            MR. VESELY:  Oh.  And the notice of action

       2   denying our protest should also be reversed.

       3            Thank you, very much.

       4            ADMINISTRATIVE LAW JUDGE LAMBERT:  Thank you,

       5   Mr. Vesely and Ms. Huang.

       6            I'm going to ask my co-panelists if they have any

       7   questions.

       8            Judge Akin, do you have any questions?

       9            ADMINISTRATIVE LAW JUDGE AKIN:  I do have one

      10   question for Appellants.

      11            I guess, in Appellants' view, you know, knowing

      12   what they know now, do they ever view themselves as

      13   becoming California residents during the time they were

      14   here in California between the time of 2008 and 2014; and,

      15   if so, when?

      16            MS. HUANG:  Yeah.  I think at some point, during

      17   that period post-2009, with the fact they did become

      18   residents of California.

      19            And when?  I think when you look at it it's, you

      20   know, sometime in 2010.  I would say when they -- when

      21   they bought their house, you know, would be a good --

      22   good -- sort of mark because, you know, that's when they

      23   actually commit themselves to California.

      24            Sure, you know, the pregnancy -- I -- I don't

      25   want to keep repeating it, but the pregnancy changed their
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       1   thinking, changed their intent, changed their view of the

       2   future.

       3            And so, I would say, you know, perhaps sometime

       4   in 2010.  Certainly, not before then just because, you

       5   know, again, the facts weren't there for a residency in

       6   California.

       7            ADMINISTRATIVE LAW JUDGE AKIN:  Okay.  Thank you.

       8   And I don't have any additional questions.

       9            ADMINISTRATIVE LAW JUDGE LAMBERT:  Judge Hosey,

      10   do you have any questions?

      11            ADMINISTRATIVE LAW JUDGE HOSEY:  No further

      12   questions from me.  Thank you.

      13            ADMINISTRATIVE LAW JUDGE LAMBERT:  And I have no

      14   questions.

      15            So if there's nothing further, I'm going to

      16   conclude the hearing.  And I want to thank both parties

      17   for appearing today, and Mr. Housman, as well, for coming.

      18            We will issue a written opinion within 100 days.

      19            Thank you.  The record is now closed.

      20            MS. HUANG:  Thank you, very much.

      21            MR. VESELY:  Thank you, very much.

      22            MR. KRAGEL:  Thank you, Panel.

      23            (Proceedings concluded at 12:00 p.m.)

      24   

      25   
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