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Sacranento, California; Tuesday, June 21, 2022
1: 02 p. m

ADM NI STRATI VE LAW JUDGE KWEE: Okay. So we're
opening the record, now, in the Appeal of Body Wse
| nt ernational, LLC

This matter is being held before the Ofice of
Tax Appeals. The OTA Case No. is 19125567, and today's
date is Tuesday, June 21, 2022. The tine is approximately
1:02 p.m, and this hearing is being conducted in person
in Sacranento, California. And we're also |livestream ng
on our YouTube channel .

Today's hearing is being heard by our -- a panel
of three Adm nistrative Law Judges. M nane is Andrew
Kwee, and also on this panel are Judges Keith Long and
Judges -- and Judge Josh Lanbert. The three of us are the
menbers of the panel. So all three of us will be able to
neet and produce a witten decision as equal participants.

Al though | will be | eading the hearings today,
any Judge on this panel nmay ask questions or otherw se
participate in these proceedings in order to ensure the
O fice of Tax Appeals has all the information necessary to
deci de this Appeal .

So for the record, would the parties pl ease say

Kennedy Court Reporters, Inc.
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their names and who they represent. And |I'd start with
the representatives from CDTFA, the tax agency.

MR. CLAREMON: |'m Scott C arenon with the CDTFA.

MR. BONIVELL: |'m Joseph Boniwell with the
CDTFA.

MR. PARKER: And |I'm Jason Parker w th CDTFA.

ADM NI STRATI VE LAW JUDGE KWEE: Ckay. Thank you.

And I'Il turn over to the representatives for the
Appel lant. Wuld you please identify yourselves for the
record?

MR. MCCLELLAN: Yes. Thank you.

Jesse McClellan of MO ellan Davis on behal f of
t he Appellant, Body Wse International. And I'mjoined by
Luci an Khan.

ADM NI STRATI VE LAW JUDGE KWEE: Ckay. Thank you.

And there's just one prelimnary matter. W did
have a | ast-m nute panel change. | believe both parties
shoul d have received the updated Notice of Panel at the
end of |ast week.

Basi cal | y, Judge Josh Aldrich was originally on
this panel. He's not available today; so in his place,
Judge Keith Long will be substituting. And | would just
like to verify that there are no objections to the panel
substi tution.

CDTFA, do you have any objections?

Kennedy Court Reporters, Inc.
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MR. CLAREMON:. W do not have any objections.

ADM NI STRATI VE LAW JUDGE KWEE: Ckay. Thank you.

And for Appellant, do you have any objections?

MR MCCLELLAN:. No.

ADM NI STRATI VE LAW JUDGE KVWEE: Ckay. G eat.
Thank you.

So noving over, witnesses -- we don't have any
W t nesses scheduled to testify today. So that's easy.

The next up is exhibits. |'mjust going to,
basically, do a recap of the -- sone of the current
i nformation, before we turn it over to the parties for
their presentation, to make sure that we're all on the
sane page.

So for the exhibits, | have Exhibits A through
N-- N as in Nancy -- for CDTFA. These exhibits -- we
di scussed those at the third prehearing conference. And
they were also attached to the m nutes and orders. And ny
understanding is there are no additional exhibits and no
obj ections to those exhibits fromeither party.

CDTFA, is that sumrmary correct?

MR. CLAREMON: That's correct.

ADM NI STRATI VE LAW JUDGE KVEE: Ckay.

And for Appellant, is the summary that | provided
correct? There's no objections?

MR. MCCLELLAN: That's correct.

Kennedy Court Reporters, Inc.
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ADM NI STRATI VE LAW JUDGE KWEE: kay. G eat.

And then, for Appellant's exhibits, | have
Exhi bits Nos. 1-12. W al so discussed those at the third
prehearing conference. And | attached those as an -- | --
| attached those to the mnutes and orders that were sent
out after the prehearing conference.

| understand that there's no additional exhibits
and that neither party has objections -- or, | guess,
Appel | ant doesn't have -- or CDTFA doesn't have any
objections to Exhibits 1 through 12 for Appellant.

Is -- 1I'Il start with Appellant. 1Is that a
correct summary of the exhibits?

MR. MCCLELLAN: Yes, it is.

ADM NI STRATI VE LAW JUDGE KVEE: Ckay.

And for CDTFA, is that correct? That you have no
objections to admtting these as -- evidence?

MR. CLAREMON: That's correct.

ADM NI STRATI VE LAW JUDGE KWEE: kay. G eat.

So the Exhibits 1 through 12 for Appellant and A
t hrough N for CDTFA are admtted into the evidentiary
record.

(Appellant's Exhibit Nos. 1-12 were received in

evi dence by the Admi nistrative Law Judge.)

(Departnment's Exhibit Nos. A-N were received in

evi dence by the Adm nistrative Law Judge.)
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ADM NI STRATI VE LAW JUDGE KWEE: There was one
followup we had at the prehearing conferences. W had
di scussed sone itens which were agreed to by the parties
and not in dispute. And Appellant contacted us after the
third prehearing conference to raise a concern with the
phrasing of the third item-- that was bullet point three.

And, basically, what that had said was this:

“"Di sputed transactions invol ved nontaxabl e or exenpt sal es
of property shipped froma point wthin this state to a
point outside the state." That's the sentence that was at
I Ssue.

And the concern was it wasn't nontaxable or
exenpt transactions everywhere. It wanted to clarify that
t he anmount that was agreed to by the parties -- that it
was nont axabl e or exenpt in California.

So the request was to rate -- basically, rephrase
that to say that the disputed transactions involved sal es
of property shipped froma point within this state to a
poi nt outside this state and which are exenpt or excluded
fromCalifornia sales tax.

And | -- and that was the phrasing of the issue
statenment. So | don't think that would present an issue.
But CDTFA, do you -- did you have any concerns with the
rephrasing to clarify that these are California nontaxable

exenpt, as opposed to saying that they're nontaxable or

Kennedy Court Reporters, Inc.
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exenpt transactions?
MR. CLAREMON: | don't think that's necessary.
It's -- this is a California adm ni strative body
ruling on California law. And we would urge the OTA to
phrase it how they would want to phrase it and not phrase
it the way one of the parties wants themto if it's

different than how they would normally just phrase the

I Ssue.

ADM NI STRATI VE LAW JUDGE KWEE: Onh, yes.

And -- and to clarify, | was tal king about the --
the stipulations -- the agreed itens that the parties --

the facts that the parties agreed were not in dispute.

So that's -- so the issue statenent, |
understand. But this was sonething that we had understood
that CDTFA and the Appellant -- it was a fact that was
agreed to by both parties.

So I -- ny understanding was that it was agreed
to by both parties -- that their -- that the transactions
were -- the disputed transactions were not subject to

sales use tax in California.

And if -- so the way | -- we phrased it is, is
there an objection on that rule about that phrasing.

MR. CLAREMON. No. W don't -- we don't have an
obj ection to that.

ADM NI STRATI VE LAW JUDCGE KWEE: (Okay. Perfect.

Kennedy Court Reporters, Inc.
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Thank you.

So then, Appellant, since that was your request,
| assune that you're -- you're fine with the rephrasing?

MR. MCCLELLAN: | am And thank you.

ADM NI STRATI VE LAW JUDGE KVWEE: Certainly.

So with that said, I"'mnot going to restate the
remai ning itens, which were stipulated agreed facts. |
just wanted to clarify that one because there was a
foll owup question about it -- concern about that.

So these will be listed as factual findings, or
they may be |isted as factual findings sumrarized as
agreed to by the parties in the opinion.

And I'Il nove on to the issues. W had
listed the three issues for this Appeal.

The first one was whet her the tax anount that
Appel l ant collected from out-of-state custoners on
Cal i fornia exenpt or nontaxabl e transactions nust be
remtted to California.

The second issue that we're hearing today is
whet her the OTA has jurisdiction to determ ne whet her
CDTFA i nproperly granted Appellant a credit for taxes paid
to ot her states.

And then the third one is, if it is determ ned we
have jurisdiction on the second issue, did CDTFA

i nproperly grant Appellant credit for taxes paid to the

Kennedy Court Reporters, Inc.
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ot her states?

Is that a correct -- so that was sent out with
the mnutes and orders. | assune that's a correct sunmary
of issue statenent for the both of you, CDTFA?

MR. CLAREMON. That is a correct summary of what
was di scussed at the -- in the -- at the prehearing
conference, yes.

ADM NI STRATI VE LAW JUDGE KWEE: Ckay.

And Appellant, is that -- are you -- a correct
summary of the issue statenment for you?

MR MCCLELLAN:. Yes, it is.

ADM NI STRATI VE LAW JUDGE KVEE: Ckay.

So then just a quick recap of how the hearing is
going to be structured: W'Ill have 45 mnutes for the
Appel l ant's openi ng presentation followed by 30 m nutes
for CDTFA's presentation.

There's no witness testinony. So after the
openi ng presentations, we're going to nove to cl osing
remarks. And for closing remarks, we have allotted 10
m nutes per party. | estimate that this will carry us
over to about an hour and a half to an hour-forty-five for
t he heari ng.

Are there any questions fromeither party before
we turn it over to Appellant for Appellant's presentation?

VMR CLAREMON: | -- | do have one issue,

Kennedy Court Reporters, Inc.
800. 231. 2682
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actually, going back to the undisputed facts.

ADM NI STRATI VE LAW JUDGE KVEE: Ckay.

MR. CLAREMON: Something | just noticed is, in
the summary of undi sputed facts fromthe second prehearing
conference, it states that for the first audit period --
Case | D 552589 -- the dollar anpbunt is $100,672 at issue.

It's our understanding that there was a
concession during this appeals process by the -- as
di scussed in the SD&R in that case -- of -- of
approxi mately $40,917 in taxes that Petitioner conceded it
owed to the Board.

So as the concl usion of the SD&R was t hat,
al t hough the overall nmeasure was 103, 780, the anount in
di spute was actually only 62,863. And that was the
conclusion of the SD& in that first case.

So with the reduction from 103,780 to the -- the
nunber stated in the m nutes and orders, 100,672, it's our
understanding that there's still that concession by
Appel | ant .

So that the anmpbunt at issue in that first case is
59, 755. Because there's still that $40,000 -- $41, 000
concessi on.

ADM NI STRATI VE LAW JUDGE KWEE: Okay. And I'I1
just double check with Appellant.

WAs -- is that your understanding, also? That

Kennedy Court Reporters, Inc.
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there was a concession for the second case ID which --
whi ch woul d reduce the anmobunt of -- at issue in this
Appeal ?

MR. MCCLELLAN: Cenerally speaking, what
M. Carenon is referring to is sonething that |'m
famliar with. 1It's been such a long tine since |'ve
really | ooked at that aspect of the case.

But to the best of ny recollection, there were
sonme transactions inside California where, | think, there
was an under paynent.

And to the extent that's what he's referring to,
then we would stipulate that -- well, that we're not
contesting that liability.

MR. CLAREMON: And | know I'm bringing this up at
the hearing. So it's -- it is discussed in Exhibit Ain
the SD&R. And, | nean, obviously, | don't want to force
anyone to nmake a concession on the spot.

ADM NI STRATI VE LAW JUDGE KWEE: Ckay. So -- and
that -- that summary -- just the anmount at issue -- |
could -- yeah. So I'lIl just nake a note of it -- that
it's this anpbunt, |ess any -- any concessions by the
parties.

And I'Il leave it like that since it's not
pertinent to the outcone of this Appeal. It would be we

determned | ater anyways. So |I'll just nake a note that

Kennedy Court Reporters, Inc.
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there was a concessi on which m ght have reduced sone of
t hat anount at issue. Okay?

MR. CLAREMON: | have no objection.

ADM NI STRATI VE LAW JUDGE KWEE: (kay.

Are there any additional questions, comments,
ot her concerns before we get started with the hearing?

MR. MCCLELLAN: None. No.

ADM NI STRATI VE LAW JUDGE KWEE: Ckay.

MR. MCCLELLAN: None from us.

ADM NI STRATI VE LAW JUDGE KWEE: Ckay.

Sol will turnit over to M. MCellan for your

openi ng presentation. You have 45 mnutes -- until
2: 00 o' cl ock.
MR. MCCLELLAN:. Ckay.

PRESENTATI ON

BY MR MCCLELLAN:

Thank you, Judge Kwee and ot her paneli sts.

My nane is Jesse McCl ellan of MO ell an Davis.
" mjoined by Lucian Khan, both appearing on behal f of
Body Wse International.

Appel | ant operates a nultilevel marketing
busi ness that sells weight loss and nutritional food
suppl enment s t hrough i ndependent sal es representatives

t hroughout North Anmerica and Canada.

Kennedy Court Reporters, Inc.
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The transactions at issue are sales to custoners
| ocat ed outside California; on which, Appellant added
out-of-state tax if it was applicable based upon
destination rates and | aws.

Exhi bit 8 includes several sanple invoices that
we'll be using for our presentation today. As we wl|
explain in detail, Appellant did not charge California
tax, or tax that was represented as California tax, to
custoners | ocated outside California.

Appel | ant was regi stered in dozens of states and
remtted the tax collected to the vast ngjority of those
states. There was a small percentage of the out-of-state
taxes collected that were not remtted.

Upon audit by California, the auditor took the
unusual step of review ng Appellant's tax accrual account
for all states, territories, and Canada. There is, we
find, no support under the California |law, or under
CDTFA's Sal es and Use Tax Audit Manual, for an auditor to
audit business activities of other states -- clearly, for
jurisdictional purposes.

There is no dispute the transactions at issue are
exenpt sales and interstate commerce for California
purposes. | think we just addressed that. That should
have ended the audit review for the transactions in the

audi t .
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Nonet hel ess, and despite the | ack of |egal and
procedural authority to -- to do so, the audit staff went
ahead and assessed California tax liability on the entire
anounts that were accrued for all jurisdictions unless
Appel l ant was able to denonstrate paynents were made to
ot her states, territories, or Canada.

To the extent such paynents were made, CDTFA did
not assert such taxes were anything other than
out-of-state taxes. |If the tax anount was not paid to the
destination jurisdiction, CDTFA asserts that such taxes
becone California excess tax. It is those transactions
that are under dispute.

Appel  ant mai ntains that the taxes of other
states cannot constitute California excess tax under the
| aw, and that CDTFA does not have jurisdiction to demand
t axes of other states.

So what does the |aw say about this? This case
really centers around Revenue and Taxati on Code 6901.5,
whi ch establishes the rule CDTFA nust follow for excess
t ax rei nbursenent purposes.

6901.5 states in relevant part, when an anount
represented by a person to a custonmer as constituting
rei mbursenment for taxes due under this part is conputed on
an amount that is not taxable -- or in excess of the

t axabl e anobunt -- excuse ne -- the anount so paid shall be

Kennedy Court Reporters, Inc.
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returned by the person to the custonmer. And in the event
of his failure to do so, the anmount so paid shall be paid
by that person to this state.

It goes on to say that, notw thstanding
Subdi vi sion (b) of Section 6904, those anobunts remtted to
the state shall be credited by the Board on any anounts
due and payabl e under this part of the same transaction
fromthe person by whomit was paid to this state. And
t he bal ance, if any, shall constitute an obligation due
fromthe person to this state.

So in -- in dissecting 6901, we'd first like to
draw your attention to the fact that it refers to taxes,
guot e/ unquot e, "due and payabl e under this part” in two
separ at e sentences.

The statute is referring to, part one, sales and

use taxes, of division two, other taxes, of the California

Revenue and Taxation Code -- in other words, California
tax. |t does not authorize CDTFA to demand taxes of other
st at es.

Code Section 6003 "Sal es Tax" defines sales tax
as nmeaning "the tax inposed by Chapter 2 of this part.”
It's conmon term nol ogy.

"Use Tax," simlarly, is defined by 6004 as
nmeani ng "taxes inposed by Chapter 3 of this part."

So the law is saying, "Look. W're -- we're

Kennedy Court Reporters, Inc.
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aut hori zing the inposition of sales and/or use tax. And
when we refer to 'of this part,' we're referring to the
California Revenue and Taxati on Code."

So in sunmary, in order to charge California
excess tax reinbursenent under 6901.5, a person nust, one,
make charges that are represented as California tax; and,
two, the tax nmust becone conputed on an anmount that is not
taxabl e or in excess of the taxable anobunt. And, when
this occurs, the anounts nust be paid to the custoner or
this state.

The Statute and Regul ation 1700 al so all ows for
credits agai nst taxes due and payable under this part if
the excess is part of the sane transaction in which the
tax was al so applied under.

There is no authority under Section 6901.5, or
any other section of the law, to permt CDTFA to demand
taxes of -- of jurisdictions outside California. |If
California taxes were actually collected or represented as
havi ng been collected, there is authority -- there is no
authority to pay those taxes to other states. But that's
sonet hing that we have going on here.

We think this point helps shine Iight on the
truth of the matter in this case. CDTFA has given credit
to Appellant for taxes it paid other states. Wich is

evi dence that CDTFA knows we're not dealing with

Kennedy Court Reporters, Inc.
800. 231. 2682

19



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

California excess tax reinbursenent; we're dealing with
taxes of other states. Oherw se, of course, they
woul dn't provide credit for a legitimate California
ltability if it was paid to a different state.

And -- and that's part of the reason why, during
t he prehearing conference, | enphasized ny desire to nake
certain that's addressed. Because, if you |ook at that
aspect of the case, it helps to -- it helps to show
that -- well, of course we're not dealing with California
excess tax. You can't pay a tax obligation to Nevada or
New York or any other state that's actually due California
and satisfy it.

But the Departnent says that that's the case.
But not really because, frankly, they knowit's taxes of
t he other state.

What we'll get to, and what kind of explains
it -- because there has to be sone explanation for that;
right? -- | mean, everybody knows you don't pay a tax

obligation to another state and satisfy it for California.

That woul d be crazy. But -- but what, you know -- what
they essentially |landed on is, well, it beconmes California
t ax.

Kind of like turning water into wine, it's --
it's magic, | guess. Because there's no legal authority

that actually says that that should be done. So this --

Kennedy Court Reporters, Inc.
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it -- it begs the question, howis this occurring?

well, frankly, it shouldn't be. Utimately,
this -- this case is a matter between Appellant and the
states in which the taxes were coll ected.

That's the sumof it. 1've got a lot of details
here that -- that -- that -- that | will share within the
timeframe that |'"mallotted. Actually, |I think it'll be
| ess than that, but 1'Il carry on here.

W will denonstrate, today, that the charges
under dispute were not represented as California sales
tax. And, if they weren't, the | aw says they're not
California excess tax.

The charges were not conputed on nontaxabl e
anopunts or in excess of the rate that applied in the
destinations in which the sales occurred. Thus the
charges are not California excess tax reinbursenent as
defined under the | aw 6901. 5.

So turning back to the -- the first el enent under
6901.5 -- making charges that are represented as
California tax. WlIl, who's the party that gets to nake
the representation? Wo's representing? It's the seller;
right? In this case it's Appellant. And Appellant did
not represent to its custoners that it was charging
California tax.

CDTFA has acknow edged that. Stating inits

Kennedy Court Reporters, Inc.
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decisions -- three of themin briefs, too -- that

Appel lant and its custoners agreed the tax was intended
for the destination jurisdictions. As it must, since the
tax was charged based on the destination rules and rates.
And we'll denonstrate that in our exhibits today.

That really should be the end of it.

To better address what is nmeant by "represented
as California's tax," it helps to |l ook at -- exam ne what
California' s | aw says about collecting California sales
t ax.

So, there, we ook to Cvil Code Section 1656.1
i n Regul ation 1700, which establishes that a tax
collection is solely a matter of contract in between the
parties. In other words, Appellant has a right to collect
California sales tax or not. |It's up to Appellant.

Appel lant did not collect California sales tax on
its out-of-state sales; and it did not represent to its
custoners that it collected California tax. There's no
evi dence to support that. As you will see, the facts nake
t hat cl ear

So how did Appellant charge tax on the sal es?

d ad you asked. Appellant used a software system call ed
Vertex. Its -- its one of the first systens that was
desi gned specifically for sales and use tax purposes.

The Vertex system conputes the tax based upon the
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shi p-to address provided on each and every invoice. Wen
an invoice is placed and an address is entered into the
system the Vertex systemw || establish if tax applies
based on the rules of the destination state. And, if tax
applies, the rate is determ ned based on the ship-to

addr ess.

Exhibit 6 is a summary report fromthe Vertex
system of the taxes collected by jurisdiction by Appellant
during the liability period. It shows that the system
specifically charged and segregated the taxes charged
based on the destination jurisdictions.

Exhibit 7 are South Carolina sales for first
quarter '06, which ties into and validates the report in
Exhibit 6. So we know it's accurate.

Exhibit 8 are copies of invoices fromthree
different states and Canada where you will find that each
rate charged coincides with a rate that's applicable to
t he custoner address, including California. According to
M. Boniwell's email of Decenber 21, 2021, CDTFA does not

di spute that the rate applies based on the custoner's

addr ess.

Exhibit 9 are Vertex screenshots, which -- if we
can, and if you will go to those -- | think this is worth
taking a ook at. So page 2 of Exhibit 9 -- let nme know

when you get there.
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ADM NI STRATI VE LAW JUDGE KWEE: The sal es
order -- the sales order inquiry page?

MR. MCCLELLAN: Let's see what it says here.

So there's Exhibit 9. Let ne make sure |'ve got
these. Yeah. [It's not 9, and not 10. So there's four
pages in Exhibit 9. Page 2 and it's -- what it
actually -- it's-- it's -- it says "Sales Order 4239666"
on the right-hand side?

ADM NI STRATI VE LAW JUDGE KWEE: Yes. | have that
page. Thank you.

MR. MCCLELLAN. Ckay. So what this is -- it's --
it's called a "tax transaction inquiry." And it's -- it's
sonet hing you do by going into the Vertex system and --
for any transaction that exists -- and it shows you how
t he tax was conput ed.

And, in this case -- this is an Illinois
transaction, an Illinois sale -- you'll see that there's a
State anmobunt of 1 percent that's applied to that $79.95
sale. And -- and, not to lose track -- you don't have to
ook at it right away -- but this coincides with page 18
of our Exhibit 8.

So if you hold these up next to each ot her,
it's -- it's one in the sane transaction -- the sane
person, sanme anount, sane date so forth -- sane

t ransacti on.
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So then you al so have the -- the County rate. So
Cook County -- 1 percent applied to the tax base $79. 95.
W' ve got the city of Chicago where the tax doesn't apply.

Utimately, it's -- it's a 2 percent rate that
applies. It's referred to as "lIllinois lowrate.” And I
don't know how nmuch nore clear it can be that in -- on
this transaction -- and this exists for every other
transaction -- that out-of-state tax is being applied
her e.

And it's a retailer's occupation tax. It's not
even called a sales tax. It's 2 percent. There's no 2

percent rate in California, or anything close to that.

Exhibit 10 is a Penalty of Perjury Declaration by
Martin Pajor, CFO, in which he describes how their system
operates. And he testifies that California was not
charged -- the tax was not charged to California
custoners -- I'msorry -- the tax was not charged -- the
California tax was not charged to custoners outside
California.

Custoners inside California were charged
California tax not under dispute. And to the extent there
were charges on those that were applied on nontaxabl e
items or in excess of the rate, i.e., California excess
tax reinbursenent, we don't have a dispute with that.

It -- it really is the transactions outside the state.
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So renmenber Civil Code Section 6 -- 1656.1, in
Regul ation 1700, establishes that it is Appellant that
chooses whether it charges California sales tax. And it
is Appellant that nakes any such representation. Ckay?
It's up to them

They did not charge California tax on
out-of-state sales; and they did not represent that they
were charging California tax on out-of-state sales.

M. Pajor testifies in his declaration that its
enpl oyees and i ndependent distributors are trained to tax
and charge based upon the | ocation of the custoner and
t hat custoners have al ways been inforned that the tax is
charged based upon on the custoner jurisdiction rates and
rul es.

Turning to Exhibit 11, it's a summary of the tax
| aws that apply to the products in general to all the
states. And -- and this is what the taxpayer uses to set
up and program his Vertex system

So if there's asalein lllinois, thenit's the
IIlinois rate. It's the Illinois laws that are guiding
whet her or not tax applies and, if it applies, what the
rate is. It coincides specifically with the address
stated on each invoice, the ship-to, and the purchaser.
Which is, frankly, howit's supposed to work; right?

| mean, that's howit works. You |ook at the
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i nvoi ce, you |look at the ship-to address, and that's the
tax you' re supposed to apply.

Unl ess, perhaps, you don't have nexus -- and,
wi t hout going into too nuch detail there, of course, those
rul es have changed to sone degree with the local rates and
so forth in California -- but nonetheless, that's the way
you were supposed to do it. So they were -- they were
doing it right.

Utimately, the exanple that | just wal ked you
through is just an exanple. That exists for every
transaction. So when the order was placed, the conputer
systemwould tag it based on the ship-to location. It
woul d, based on the way it was programred, determ ne
whether or not it was taxable. And then -- based on its
capabilities to, essentially, have a GPS real -tine rate --
woul d apply the rate based on the |ocation.

So to sunmarize the discussion up to this point,
to have California excess tax, you nust have charges
represented as constituting California tax, too, that are
conputed on non-taxable itens or in excess of the actual
rate.

Here, Appellant established whether a product is
t axabl e based upon the laws in the destination state. |If
tax applied, the destination state tax was applied

automatically by its software. |[If tax did not apply, then
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Appel lant's system would not apply tax -- like in the case
of the city of Chicago that we just | ooked at.

So as to sort of the second el enent, tax conputed
on nontaxable itens or in excess of the rate -- that
doesn't exist. So they don't have a -- a tax represented
as California tax; and it's not being applied on a
nont axabl e amount. It's being applied to a taxable
amount .

Pl us, there can be no excess tax rei nbursement on
t he transactions under dispute, and Appellant's refund and
petition should be granted.

W think it's really that sinple. Appellant gets
to choose whether it collects tax -- California tax
rei mbursement; it didn't. There can be no California
excess tax reinbursenent as CDTFA cl ai ns.

So what does CDTFA have to say about all of this?
How does it seek to justify taking taxes of other states?
| nean, that's kind of weird; right? W're not used to
seei ng that.

| was an auditor at one point and certainly was
never trained to, you know, | ook at transactions in other
states and audit other states and suggest that we have
jurisdiction in other states. | |ooked at the Audit
Manual recently and didn't see anything that suggested

t hat was t he case.
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So over the course of eight years and three
separate witten decisions and two separate briefs, CDTFA
made the foll ow ng conclusion: W concl ude that
petitioner and its custoners in other states and Canada
agreed that the indicated tax was sales tax that would be
remtted to the appropriate jurisdiction; right?

Everyt hing's good.

Well, petitioner failed to remt the anount. The
unrem tted anount becane excess tax rei nbursenent payabl e
to the Board if not refunded to custoners.

Ww. That's -- that's an interesting concept. |
don't know how it becones that. Nobody's ever expl ai ned
t hat .

So, you know, how do taxes that were charged
becone sonething el se? Wat authority supports that? How
does that even happen? That's crazy; right?

At -- at what point did they becone sonething
else? Was it imediately after the return was due in the
destination state? Was it a day? A nonth? A year?

What | egal authority says that, if taxes are not

paid to the destination jurisdiction, they becone

California excess tax reinbursenent? | nean, that would
be unconstitutional for -- for California to even attenpt
to do that.

O course, the Legislature would never attenpt to
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do that, and it hasn't attenpted to do that. It's not
| ooking to turn water into w ne here.

Utimately, these -- these -- these are
transactions that are between Appellant and the
destination state. And there's never been an answer to
t hese questions because there's -- frankly, there's not an
answer that -- that is one that soneone is willing to say
up to this point.

W -- we believe the answer is sinple, in that
the taxes didn't becone sonething else. They didn't
becone California excess sales tax reinbursenent. There's
no |l egal authority which supports they can.

If the taxes were charged for the destination
jurisdiction -- as they were, and as CDITFA has admtted --
then they were not represented as constituting California
tax. And there can be no California excess tax
rei mbur senent .

Utimtely, to suggest that they change really

goes against a well-established principle that the tax is

established at the tinme of the transaction. It really
is -- is contrary to well-established constitutional
principles -- with respect to jurisdiction, and

soverei gnty, double taxation, and probably sone others --
t hat another state can reach beyond its borders and start

t aki ng taxes due other states.
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I"'msure California wouldn't like it if sone
other state did it to it.

We t hi nk CDTFA recogni zed the basis of this case
that we just discussed was fatally flawed. So of course,
the taxes don't nmgically becone sonething else if not
remtted. They don't change. Since CDTFA recently cone
up with a newtheory inits -- inits second brief for why
it clains to have a jurisdiction over the right to the
out-of-state taxes.

So CDTFA, now, apparently clains that the taxes
that it charged out of state custonmers were California
taxes all along. They don't need to change that way; they
were just California taxes all al ong.

Well, that's inconsistent wwth the facts of this
case. And, ultimately, what -- what they do in support of
the theory is to say, okay. There's legislative history
of a nowrepeal ed Revenue and Taxation Code 6054.5 -- that
was repealed in 1978 nore than 40 years ago -- they cite
t he Decorative Carpets and an annotati on.

Upon review of those, none of the authorities

cited by CDTFA supports its actions in this case. It

ei ther supports Appellant's position -- as we'l|l
explain -- or the facts are materially distinct --
materially distinct -- what they're siting.

So, first, it is undisputed that Code Section
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6901.5 is the controlling code section -- we just
explained that -- in order to applicable, the taxes nust
be represented as California reinbursenent and conputed on
a nontaxable itemor in excess at the rate.

If the taxes were not represented as California
tax, then the | aw does not authorize CDTFA to nmake a
demand for -- for the taxes. And CDTFA' s Exhibit L says
t he sanme thing.

If you | ook at page 2 of Exhibit L -- which is
| egi slative history that CDTFA has presented as an
exhibit -- essentially shows that -- that in -- in large
part, the code section that existed mrrors the existing
code section in that it needs to have been represented as
t axes due under this part that are conputed on a
nont axabl e char ge.

The | egislative history enphasi zes this point on
page 2, where it says now, "Therefore, it is the intent of
this legislation to discourage such a practice by
preventing persons fromprofiting from such erroneous
coll ection of tax reinbursenent authorized by this part.”

| repeat, "authorized by this part.” So if it's
not authorized by this part, then it doesn't fall within
t he code section. CDTFA doesn't have the authority.

So the Legislature is saying the sanme thing we

are -- that California excess tax reinbursenent is limted
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to California tax. | think that's natural and obvi ous.
As, of course, it nust due to constitutional principles.

Did California authorize the Illinois tax of 2
percent -- the retailer's occupation tax -- we just went
t hrough? No.

Did California authorize taxes in any other

states? No. O course, it didn't. It doesn't have the
authority to do that. It's well beyond its jurisdictional
aut hority.

According to -- to California's |egislature,

which is the body that nakes the rules CDTFA is required
to follow, excess tax reinbursenents only applies to taxes
aut horized by California. Utimately, Exhibit L supports
our position in this case.

Turning to Decorative Carpets, the taxpayer in
t hat case was a construction contractor that installed
materials inside California. As a materials contractor,
tax was due on its costs -- erroneously charged California
sal es tax on nontaxable installation | abor on its mark-up.

In other words, charged California tax that
wasn't disputed in the case on sales to California
custoners on itens that were nontaxable or exenpt.
Cl assi c reinbursenent -- excess reinbursenent scenario.

At the tinme of Decorative Carpets, Code Section

6901.5, or its predecessor section, did not exist. But
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the facts in this case are entirely distinct from
Decorative Carpets.

The sales at issue here are to custoners outside
the state. And the taxpayer charged the out-of-state tax
at the specific rates followwng the -- the out-of-state's
laws that it says that it has to.

They did fail to remt sone of the tax in sonme of
the jurisdictions they were operating. It was a snall
percentage. But that doesn't nake it California tax.

Equally inportant -- 6901.5 now exists. So while
there may have been a -- a basis for the Court to act in
equity, we know that -- that CDTFA doesn't have authority
to act in equity. | nmean, that, frankly, is not sonething
that it's authorized to do, |I think, for good reason.

They are bound by the statutes that the
Legislature follows. The Court would now be bound by
6901.5. It cited the legislative history in its decision.

It saw what the Leg. was thinking.

And, frankly, | think it nade a reasonable
decision. |If the facts were the sane, here, as they were
in Decorative Carpets, we're not sitting here. | nean,

we've already stipulated that if there's California excess
tax, and it's not returned -- and as you guys, | think,
know, this -- this taxpayer went to great lengths to

return this.
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They have been in contact with all of these
states, which, frankly, is irrelevant. But this is
sonething they intend to work out and resolve. They can't
do it when California has its noney or is otherw se naking
it aclaim

The other point | was going to reiterate is --
is -- is, again, that -- that the fact that we have a case

where if Appellant pays it to another state, the claimby

CDTFA goes away. | think, realistically, we see what the
reality is here. It's that these -- this isn't a
California obligation. | nean, you can't pay it to

another state. That's crazy.

[t's just it -- it -- and -- and that's why it's
sonething -- when, in our brief, we went into our requests
to look at the entire statutory schene, which is howit's
supposed to be interpreted in the -- in the process of
figuring out the construction and the neaning of it, not
to just zero in on a specific section or a -- a specific
sent ence.

And -- and, frankly, ny understanding is that we
had an agree -- agreenent on that. And the fact that --
that, at |east by ny understandi ng, CDTFA has -- has
changed its position, calls into question their position
i n our opinion.

In an email, they essentially, now, are saying
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that they don't agree, if | understood it correctly --
|"ve got it as an exhibit -- but that they don't agree
that the taxes that were charged were intended for the
destination jurisdiction.

Well, one question | would have is why? You
know, what changed?

M. C arenon signed one of the briefs in which
that position was adopted. So -- so | would be curious to
know if there were facts that cane to light. You know,
what -- what changed?

And, if not, then why the change? Wy disagree
wth eight years of witten decisions in -- which were
i ncorporated into briefs that were adopted by the
Depart nent ?

W' ve got sone other issues that -- that we may
address. They are addressed in our brief. W would ask
you to, you know, to | ook at everything that we've said
and all of the evidence that we've presented.

To the extent | do have tinme remaining, can we
reserve that on rebuttal ?

ADM NI STRATI VE LAW JUDGE KWEE: Yes. You can
continue, with your closing presentation, to use any
additional tinme you have |eft.

MR. MCCLELLAN: Thank you.

ADM NI STRATI VE LAW JUDGE KWEE: So | guess you
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have 15 mnutes that you're reserving. So you'll have
25 mnutes on -- in your closing presentation.

MR. MCCLELLAN: Thank you.

ADM NI STRATI VE LAW JUDGE KWEE: | did have one
guesti on.

I"d like to go back to the Vertex tax transaction
inquiry that you had tal ked about earlier. That was the
Exhibit 9 four-page docunent. And we were | ooking at page
2. | believe that was the Illinois tax transaction detail

whi ch showed you, |ike, Cook County, 1 percent; 0 percent

for Chicago.

Was that sort of breakdown with the rates and the
cities -- that, you know, what rate applies to what
city -- was that provided to the custoner? O was that

only avail able to Body Wse, your client?

MR. MCCLELLAN: U timately, |I don't believe they
provi ded these with each invoice. But if you |look at the
invoice, it's readily apparent that it's 2 percent; right?

As a custoner -- as a consuner nyself, if you're
charged an excess of what you expect to see, then -- then,
ultimately, you would inquire.

And in -- in discussions with ny client -- and
this occurs in basically all cases that | deal with
clients, virtually -- there's questions that are asked:

"Hey. Wiy am | charged tax? This is a food item"
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You know, it's a nutritional supplenent, which --
whi ch creates sort of the winkle in the aw that -- that
general ly creates the taxability.

And they'll explainit to them And -- and
they' Il provide these to themif -- if they're requested,
certainly.

ADM NI STRATI VE LAW JUDGE KWEE: Ckay. And as far

as the invoice, you know, it was only for -- for $80. |Is
that a typical transaction size for -- for your client?

You know, like, | guess these are nutritional
suppl enents. Wul d the average client be, you know, I|ike,
an $80 sale? A $40 sale? O -- or do you have really

| arge sales in there?

MR. MCCLELLAN. Well, | nean these are randonly
sel ected invoices. And -- and it seens to be on the | ower
si de. Here's one for -- for 39 -- sothat's -- that's

| ess -- 500, 34, 515.
There were sone transactions that | saw in the
audit that were for resale. Those tended to be |arger.
But by and large, this is going to in-use
consuners. So, yeah. Just flipping through this --
have not anal yzed the transactions in any sort of detail.
But it -- it seens to be fairly representative.
And there's other invoices in here.

ADM NI STRATI VE LAW JUDGE KWEE: Ckay.
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One ot her question, as far as what the
custoner -- | -- | guess, ny understanding is this -- you
have, you know, a California warehouse -- a California
war ehouse ships the nutritional supplenents to the various
custoners in different states.

Was there anything on the invoices that discussed
title transfer? O was that -- were the invoices and
sal es agreenents -- were they -- were they silent on title
transfer or title with transfer?

MR. MCCLELLAN: Judge Kwee, | don't know. But |
don't think that that's relevant. | think, ultimately --
| mean, | -- | -- we just explained at |ength what we
think is rel evant.

To ny know edge, there was not any sort of title
clause. | could be wong about that. [It's not sonething
t hat we | ooked at.

ADM NI STRATI VE LAW JUDGE KWEE: Gkay. Thank you.

MR MCCLELLAN:. Sure.

ADM NI STRATI VE LAW JUDGE KWEE: So | should turn
to nmy co-panelists.

Judge Long, did you have any questions for the
party -- for Appellant?

ADM NI STRATI VE LAW JUDGE LONG  Yes.

First, | just wanted to | ook at the declaration,

Exhibit 10. Point 11 is that Body Wse custoners are
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al ways infornmed of the tax charged is based upon the
custoner's jurisdiction rates and rul es.

When are they inforned?

MR MCCLELLAN: |I'msorry?

ADM NI STRATI VE LAW JUDGE LONG.  Poi nt -- point
nunber 11.

MR. MCCLELLAN: Point nunmber 11?7 Ckay.

| think what he is saying is that if there's a
guestion -- ny understanding of this -- of course, |
hel ped himdraft it -- is -- is the intent of the
statenment that he's maki ng under penalty of perjury is

that if there's an inquiry, they're always inforned

that -- that this is how we conpute the tax.
Which it can't really be disputed. | nean,
the -- the software shows that that's how it's conputed.

And it's the taxpayer that's charging the tax. They're
maki ng the representation.

| nmean, as to how that is perceived by the
custoner, frankly, in ny opinion, | think it's the sane
way it is by the vast majority of custonmers. \Wich is,

"Well, that's our rate. That's the rate |"'mused to

paying when | go to the grocery store or shopping, or I'm

shopping online. That's, you know, that's the tax |
shoul d be paying."
But they -- they are -- they get inquiries, you
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know, by custoners. And whenever those inquiries are
made, the facts that | just went through are what's
described to the custoner.

ADM NI STRATI VE LAW JUDGE LONG And then with
respect to whether the tax is represented as a California
tax, looking at the invoices -- let's |look at invoice page
nunber 1, 11, 18, and 40. Because those are fromthe four
different states represented in -- in Exhibit 8.

MR. MCCLELLAN:. Ckay.

ADM NI STRATI VE LAWJUDGE LONG How, as a -- as a
purchaser, am | to recognize that this is not the
California tax?

| understand that you're saying people m ght ask
if it's different than what they are expecting. But if
you | ook at, |ike, page 40, the Canadian tax, which is
$23.46 -- it's approxinmately 7 percent.

MR. MCCLELLAN:  Mm hmm

ADM NI STRATI VE LAW JUDGE LONG  How -- how am |
as a -- let's say, as a Canadi an purchaser, to know t hat
that's the Canadian tax? O prepare -- conparable
California tax?

MR. MCCLELLAN:. Well, you know, | would -- |
woul d say probably the sane way that any person woul d
know -- by -- by doing sonme nath.

And -- and the fact that the | aw says the tax
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appl i es based on the destination; right? And people
understand that. | nean, people know what the | aw says.

And so, if you look at the first page under that
exhibit, which is -- which | thought you called ny
attention to -- which is a California transaction and it's
shipped to a California custonmer and the right rate is
appl i ed because they have a conputer systemthat precisely
does that.

I mean, why on earth would a Canada cust oner
think that -- think that they're being charged California
tax when their rate coincides with what they're seeing on
the docunent? To ne, it -- it just is a part of general
comrerce. That's the way things are done.

CDTFA, essentially, explained in their brief

that, well, it doesn't matter if it doesn't say California
tax. The -- the commopn practice is to just say "tax
anmopunt." And, frankly, the |law says the tax rate applies
based on destination rules. There's -- and -- and it

does.

In fact, if you just | ook past your nose and you
do sonme math, you see that you got the right rate. And
you understand the party that's naking the representation,
which is Appellant in this case.

W' ve just denonstrated that they, quite

literally, conpute the tax on every transaction at the
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state and local levels. That's broken down and can
present that.

So in no way did they, nunber one, intend to
represent these taxes as California tax. W're not aware
of any evidence that the Departnent has where a custoner
has made such allegations -- it wouldn't nmake sense to ne
that it would be nade -- and -- and, ultimtely, we've
got evidence of the system

| mean, we know California tax is not being
applied. You can't really dispute that. W just wal ked

t hrough the exhibits to show how the systemis set up

and -- and how it applies to tax.
There's no 2 percent rate, for exanple, in -- in
I[1linois. And -- and if you look at the rates across the

board, frankly, a ot of these that we're | ooking at the
tax was remtted. So why is that not California tax? |
mean, why is not everything California tax?

I think you have to take a reasonable, pragmatic
approach and | ook at the facts as they stand. And in this
case, | think the facts nake it clear. [It's not
California tax. It wasn't charged as California tax --
never represented as a California tax.

No custoner has ever alleged they've been charged
California tax. And, frankly, virtually every state has a

destination rule to the extent that if you're selling and

Kennedy Court Reporters, Inc.
800. 231. 2682

43



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

shipping into the particular state -- or even, for that
matter, selling intrastate -- tax applies based on the
desti nati on.

ADM NI STRATI VE LAW JUDGE LONG  Thank you. |
don't have any nore questions.

MR. MCCLELLAN: Thank you.

ADM NI STRATI VE LAW JUDGE KWEE: Judge Lanbert,
di d you have any questions for the Appellant?

ADM NI STRATI VE LAW JUDGE LAMBERT: Yes. | -- |
had a questi on.

WAs there attenpts nmade to repay the custoners
for the reinbursenments? O refunded to thenf

MR. MCCLELLAN: Yes. And in -- in fact, they
succeeded in those attenpts to sonme degree -- not a
particularly significant degree. They sent out thousands
of notices to the custoners -- to the -- notices to the
i npacted custoners.

We worked through the re-audit with the audit
staff. | believe the audit has nade adjustnents for those
anounts to the extent they've been returned to the
custonmers. They didn't have a significant response.

They -- they have been in contact with -- with the states
that -- that are applicable.

That information, frankly, is not relevant in our

opinion. | respect that perhaps there's sone disconfort
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that there were taxes collected that have been not been
remtted. But it's -- it's a matter between the other
st at es.

Just as it would be if another state audited a
business within its jurisdiction and it didn't pay all of
its California tax. | nean, of course it wouldn't have a
viable and legal claimto the tax due to California.

And, again, | go back to the fact that -- that we
know this. Because, otherwise, all the taxes paid to
Canada, all the taxes paid to all these other states --
there can't be a credit for a legitimate California
liability.

ADM NI STRATI VE LAW JUDGE LAMBERT: Thank you.

ADM NI STRATI VE LAWJUDGE KWEE: M. Mdellan, |
di d have one question -- clarification in reading the
briefing.

My under st andi ng was that Appellant was
registered in 35 states and that the transactions that
we're | ooking at were states in which they were not
registered and did not remt the -- the tax anmounts

collected to those states.

And, | quess, |I'm-- |I'mwondering, from another
way of |ooking at it -- how wuld we say that this is, you
know, say, for exanple -- | don't know if Chicago has been
regi stered or not -- but say, as an exanple, why -- why
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woul d you he say that this is a Chicago tax if Appellant
doesn't have nexus and isn't required to collect, you
know, tax for Chicago? As opposed to sone other state?

Aside from you know, just the rate. |s that the
only thing we're | ooking at? Because they collected the
Chicago rate; therefore, this nust be a Chicago tax?

Do -- do you see what |'m saying? Wat nekes you
say this is represented as a Chicago tax if your client

isn't registered to collect taxes for Chicago? And |'m

just using Chicago as an exanple. | don't know if they
are -- are registered in Chicago.

MR. MCCLELLAN: Sure. | guess that's a fair
guesti on.

| mean, ultimately, they are registered in
II'linois and, ultimtely, have remtted the tax. But the
guesti on becones, "Wuat's the tax difference between that
and the ones that are not?"

| nmean, the -- the reality of -- of this, as |
understand it, is there was sonmeone on their accounting
staff that essentially set up their systemto apply and
collect tax in the particular jurisdictions.

So if they're not registered in California but

they turn on the system for their purposes, it -- it's
treated the exact sane way as Illinois where they are
registered. The -- the systemis established to apply tax
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based on the laws of the destination state, which is how
it works, frankly.

Again, there's a -- | don't think there's a
di spute that California tax should apply to sales that are
sent outside of its boarders or vice versa.

The other thing that you nentioned is that they
don't have nexus. Sure, they have nexus. | nean, they
sell through i ndependent representatives. They have --

t hey have sales representatives. They have a physi cal
presence that -- that's well established under Scripto as
being sufficient. So -- so they do have nexus.

It was really just a matter of soneone turning on
the system And it becane sonething that was uncovered in
the audit. So the systemwas turned on and set up in the
sanme way as every other state. You know, to -- to suggest
that, just because sonmeone has a location in California --
and they did have anot her warehouse in Canada and possibly
one ot her.

| -- I -- ny understanding is the vast mgjority
of these were shipped fromCalifornia. But that's,
mean, under tax law, for -- for what we're dealing with --
interstate comerce transactions if you wll. | don't see
t hat that has any inpact.

And |'m-- the Departnment hasn't presented any

evi dence to say, "Well, one, the |law says sonethi ng

Kennedy Court Reporters, Inc.
800. 231. 2682

47



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

different."”

Ckay. So the law says, "Well wait a second. The

tax doesn't apply based on destination.” Right? They've
not said that. | -- | don't think that's a supportable
claim

And so if that's the norm-- and that's the
practice that's been in place for over a hundred years in
this nation -- | think the real question is, well, why
woul d a custoner that has a product shipped to their
place -- to their honme, sees that -- sees that the rate
coincides with the rate that they anticipate seeing -- it
would think that it's anything other than what the client
represent ed?

Keep in mnd that you guys are asking questions
about the custoner. And if you want to pull the
custoners, or if you have evidence of the custoner, |1'd be
happy to see that. Oherwise, it's specul ation.

Specul ation is not evidence under the |aw

What we do have is evidence of who is doing the
representing, which is -- which is Appellant. Appellant
is the one that nakes the charges. Appellant is the one
that had a systemin place to charge tax to the
desti nati on states.

| nean, really, CDTFA agreed with that nunerous

tines -- that it was destination tax. | think, under the
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facts, it's the only reasonabl e conclusion. Wat they've
said is, "Well, gosh. W kind of, under these

ci rcunstances, have to recognize that this is, of course,
for the destination state. But if it wasn't paid, it
becones sonething el se.™

So that's -- that's their position. But we don't
think it can becone sonething else. W think the
evidence, in this case, makes it clear. W all know we're
not dealing with California excess tax. Because why, when
it's paid to Illinois, does the obligation go away in
California?

Soit's -- it really -- that aspect of it -- |
think the best way we can say it is we see that as
evi dence of what we're -- is -- of what we're putting
forth.

That -- that's -- CDTFA's own treatnent of these
transactions is evidence that it's not California excess
tax reinbursenent. It didn't becone California excess tax
rei mbur senent .

ADM NI STRATI VE LAW JUDGE KWEE: Ckay. Thank you.

MR MCCLELLAN:  Sure.

ADM NI STRATI VE LAW JUDGE KWEE: Wth that, | wll
turn it over to CDTFA for your opening presentation.

/11
111
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PRESENTATI ON
BY MR CLAREMON

Thank you, nenbers of the panel. And bear with
me as | get used to this mcrophone. | think I'll have
sonme issues at first.

Good afternoon.

The Appellant in this natter, Body W se
International, LLC, is a retailer of weight |oss and
nutritional products which held a California's seller's
permt during the two separate audit periods at issue in
this Consolidated Appeal fromApril 1, 2005, through
Decenber 31, 2009, and from April 1, 2010, through June
30, 201s3.

The sole issue for both audit itens -- audit
periods is whether Appellant is liable for excess tax
rei mbursenent that it collected on sales to out-of-sate
custoners totaling, as our calcul ation, $59, 755 for the
first audit period and $97,443 for the second audit
peri od.

According to the information provi ded by
Appel l ant, its Canadi an subsi diary excl usively serviced
custoners in Canada. So all orders to United States
custoners were shipped from Appellant's California
war ehouse via conmmon carrier.

And that's stated in Exhibit 5 -- Appellant's
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Exhibit 5. |It's stated in Exhibit M And it's also
reflected in all of the decisions in this case, Exhibits A
and B.

There is also no evidence or contention that the
property was shi pped subject to an FOB Destination C ause
or simlar provision.

In the first audit, it was determ ned that
Appel | ant had excess sal es tax accruals, even after
accounting for sales tax paid to California and ot her
jurisdictions.

Appel l ant has stated that the bal ance at issue
arises fromtransactions where the property was shipped to
custoners and states in which Appellant was not registered
to collect or remt tax. And that's stated in Exhibit M
page 4, and Exhibit N, pages 5, 6, and 23.

In the second audit, the liability is explicitly
fromtransactions shipped to states where Appell ant was
not regi stered based on figures provided by Appellant.

And that's stated in Exhibit G work -- Wrksheets R1-12D
and R1-12D1.

Appel l ant has al so stated on nmultiple occasions
t hroughout this Appeal that the excess tax reinbursenent
was col | ected because of an error in howit set up its tax
collection software. In other words, Appellant did not

intend to collect these anbunts and remt themto any
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other jurisdiction. And that's stated in its opening
brief in this matter and also in Exhibits Mand N to those
sanme page sets.

Appel | ant used the same invoices whether or not a
custoner was | ocated inside or outside of California and
whet her or not tax reinbursenent was collected. And
that's shown in Exhibit K and Appellant's Exhibits 7 and
8.

The custoners information, including ship-to
address, is |ocated at the top of the page above the order
information. At the bottom of the page bel ow t he order
information, the various charges are listed, including a
line for, quote, "tax anount."

Whet her or not a custoner was |ocated in
California when a tax anmount was charged on an invoice.

It did not identify the taxing jurisdiction or the rate
used to calculate the tax amount. In other words, for al
sales, including sales to California custoners subject to
sales tax, the invoice sinply shows a charge | abel ed as
“tax anount."

Turning to the applicable |aw, sales tax applies
to aretailer's retail sale of tangi ble personal property
in this state unl ess exenpt or excluded by statute. A
retailer may coll ect sales tax reinbursenment fromits

custonmer if the contract of sale so provides, pursuant to
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Civil Code Section 1656.1 and Regul ati on 1700 Subdi vi si on
(a).

Under those provisions, show ng an anount of
sal es tax rei nbursenent on the docunent of sale is
sufficient to create presunption that the parties agreed
to its concl usion.

Pur suant to Section 6901.5, when an anount
represented to a custonmer as constituting rei nbursenent
for -- as -- excuse ne -- when an anmount represented to a
custoner as constituting rei nbursenent for taxes due under
this part as conputed and paid upon an anount that is not
taxabl e, the anmpbunt so paid shall be returned by the
person to the custoner upon notification by the Departnent
or by the custoner that such excess has been ascert ai ned.

Failing that, the amount shall be remtted to the
State if knowi ngly or m stakenly conputed. Regulation
1700 Subdi vision (b)(1) defines such anbunts as excess tax
rei mbursenment. Carifying the term quote, "represented
as tax due under this part" nmeans an anount that is,
guote, "represented as constituting reinbursenent for
sales tax."

Finally, the CDTFA previously concluded in Sal es
and Use Tax Annotation 460.0242 that anmounts in excess of
the sales price on exenpt sal es shipped out of state

constitute excess tax rei nbursenent when there is a
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statenent that, quote, "tax" is included.

Here, as described in the Decisions, the
transactions at issue by Appellant, a California retailer,
took place in California upon delivery to a comon carrier
pursuant to Regul ation 1628(b)(3)(D). As such, they would
have been subject to California sales tax if not for the
specific exenption that applies for sales shipped out of
state pursuant to Regul ation 1620(a) (3)(B)

The charges at issues were clearly represented as
constituting reinbursenent for sales tax as required by
Regul ation 1700. A point highlighted by the fact that
they were nade with that exact sane representati on as on
Appellant's invoices to California custoners. And it is
al so, essentially, the sanme representation described in
Annot ati on 460. 0242 whi ch invol ved anounts | abel ed as tax
to out-of-state purchases.

To rebut these facts, Appellant offers a single
decl aration, which contains vague statenents that are
contradi cted by the only contenporaneous docunentary
evi dence -- the invoices thenselves -- which sinply
represent that a, quote, "tax anount" was col |l ected.

The fact that Appellant's inadvertent back-end
programm ng was cal cul ated in other states' rates does not

change the fact that was represented on the Docunent of

Sale -- a representation sufficient to create a
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presunption under Civil Code Section 1656.1 -- was the
exact sane representation as made on the Appellant's
taxable in-state transactions. These anounts fall
squarely within the definition of excess tax reinbursenent
under Regul ation 1700.

Before concluding, 1'll turn to sone of the
additional itens and -- and issues listed in the June 3,

m nutes and orders that we've not previously addressed.

Wth regard to the second and third issues |isted
in the mnutes and orders, pursuant to Regul ation 30103
Subdi vi sion (b), OTA does not have the jurisdiction to
I ssue a decision on anounts that are not the subject of an
adver se Appeal s Bureau deci sion.

Here, the Departnent has not issued a
determ nation with regard to anmounts paid to other
jurisdictions; and therefore, they are not the subject to
t he adverse Appeal s Bureau decisions issued in this matter
and are not within OTA's jurisdiction.

Nonet hel ess, with regard to the third issue, as
we stated in our additional brief dated February --
February 14, 2022, Section 6901.5 does not conpel the
CDTFA to issue a determ nation on anounts that are paid to
the other states. To that point, and as Appellant has
rem nded us, we nust |look to the entire statute.

The primary statenent of law in 6901.5 is based
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on ascertai nment by the Board that such excess exists.
Even after that, liability to the state only arises if
such anmounts that have been ascertai ned have been so
conmput ed m stakenly or know ngly.

In two different places, the statute allows the
CDTFA the opportunity to exam ne whet her an excess exists
before inposing liability. 1t provides anple authority
for the CDTFA to ascertain or determ ne that no excess
exi sts when the anmobunts have been -- have actually been
paid as tax to another jurisdiction.

| believe we have addressed nost of the other
itens listed in the mnutes and orders either in our
additional brief or in our March 14, 2022, response to
Appel lant's additional brief.

However, wth regard to the third itens -- the
guesti on of whether tax was owed to another jurisdiction
or whet her these anounts were collected for another
jurisdiction, which has al so been di scussed here today --
as | have already stated, Appellant did not intend to
coll ect these anmpbunts -- anmounts at all, nmuch less intend
to collect themon behalf of another jurisdiction.

And as an unregistered out-of-state retailer,
Appel I ant woul d, generally, not even have been legally
aut hori zed to collect them Appellant's entire argunent

rests on the fact that it accidentally programmed its
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software and, on that basis alone, should be unjustly
enriched contrary to the explicit intent behind Section
6901.5 and its predecessor 6054.5.

Finally, the questions posed in the fourth item
listed in the mnutes and orders regarding the nature of
tax and altering the nature of that tax is reflective of
Appel l ant's arguments throughout this Appeal -- which they
have repeated nunerous tinmes today -- which focus on
whet her or not these anpunts constituted California tax.

This framng is neither accurate nor relevant to
the issues in this Appeal. Put sinply, tax is not an
issue in this Appeal. And | understand that's ironic
gi ven the setting.

By definition, tax does not apply when excess tax
rei mbursenent is collected. So it is sonewhat confusing
for Appellant to repeatedly insist that excess tax
rei mbursenent can only be collected when there is
California tax. Excess tax reinbursenent can only be
coll ected when there is no California tax.

At issue are anmobunts charged by a custoner to a
retailer. They did not constitute tax at the tinme they
were col l ected and have certainly never been paid as tax
to any other jurisdiction. Therefore, questions regarding
the nature of the tax or whether that nature can be

altered are not descriptive of the issues in this Appeal.
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The relevant inquiry is sinply whether the
anounts col |l ected were represented as constituting

rei mbursenment for sales tax pursuant to Regul ation 1700.

And to that point -- and, again, responding to
t he discussion today -- any -- and alluding to what | just
said -- any invoice show ng excess to tax reinbursenent is

going to have indications that tax does not apply
i ncluding, specifically, that an incorrect rate was
char ged.

So an indication that tax does not apply on the
i nvoi ce doesn't change the fact that the anounts were
represented as tax reinbursenent. |In fact, its inherent
in the nature of excess tax reinbursenent that you wll
representations on the invoice an incorrect tax rate,
sales to the U S. Governnent --

| nmean, there's a mllion reasons why excess tax
rei mbursenent may be collected on -- on an exenpt sale.
There's no carve-out for when it's because the custoner's
| ocated out of state. |If the anpbunt is represented as
constituting excess tax reinbursenent, it needs to be paid
back to the State.

To summarize, Appellant is a California retailer
that, over a period of eight years, collected these
anounts from customers on sales that took place in

California under the representation that they constituted
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tax reinbursenent. And it has refused to refund these
anounts for another nine years.

Having failed to refund the excess tax
rei mbursenment to its custoners, Appellant is liable to the
State. Accordingly, Appellant's petition and clains for
refund shoul d be deni ed.

Thank you.

ADM NI STRATI VE LAW JUDGE KWEE: Yes. Thank you.

| did just want to get one quick clarification.

So it seens like an inportant part of the
Appel lant's position is they're citing, too, you know,
6901.5. In that |anguage, that -- that has to be an
anount represented by a person or a custoner, you know,
constituting reinbursenent for taxes due under this part
you know, the Sales and Use Tax Law.

And t hen, you know, CDTFA, you're -- you're also

referring to the Regul ation 1700, which uses simlar, but

not identical, |anguage that, you know, has to be
represented by a person or a custonmer to -- as
constituting rei nbursenent for -- for sales tax.

And |'mjust trying to just make sure
understand. CDTFA's position is that, basically -- that,
you know, 6901.5 and 1700 are consistent; and 1700 is just
sayi ng that reinbursenent for taxes due under this point

and sales tax is a tax due under the Sal es and Use Tax
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Law.

So that's -- that's, essentially, what -- what is
bei ng asserted here. It doesn't necessarily have to be,
you know, California or -- sales tax versus a Nevada sal es
tax; it just has to be listed as a sales tax or -- or, you

know, a tax due in that part.

Is that -- is that -- am | understandi ng your
position correctly?

MR. CLAREMON. That -- that is our position --
that Regulation 1700 validly interprets and inplenents
Section 6901.5. The term"represented as tax due under
this part" is -- it is -- it is a descriptive termthat's
used in statute which is basically describing sales tax.

And | think, again, there's really no argunent
here that it has to actually be represented as California
tax on the invoice; right? That's not really in dispute
here; right?

Li ke, so even though that's what is purported to
be the legal basis for their petition, they're not
actually arguing that California tax or California
rei mbursenment has to be represented on the invoice.
Because it's not on their California invoices, and it's
not on any receipt that you get.

So, | nean, this is -- so not only does

Regul ation 1700 validly interpreting what it nmeans to be
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represented as taxes under this part, but it's an
interpretation that's consistent with, basically, conmon
practice.

ADM NI STRATI VE LAW JUDGE KWEE: Ckay. Thank you.

["I'l turn over to Judge Long.

Judge Long, did you have any questions for
Respondent, CDTFA?

ADM NI STRATI VE LAW JUDGE LONG No questions at
this tine.

ADM NI STRATI VE LAW JUDGE KWEE: Ckay. Thank you.

And for Judge Josh Lanbert, did you have any
guestions for the Respondent, CDTFA?

ADM NI STRATI VE LAW JUDGE LAMBERT: Yes. Just a
coupl e.

Oh, sorry about that feedback.

But a couple of things -- just to clarify, |
t hi nk Appel | ant was saying that CDTFA -- your argunents
were changing. And before, it was stated that CDTFA coul d
collect this tax that was, you know, intended to be
collected fromother states. And, now, it's being stated
that, you know, it was never intended to be collected and
its California tax.

And in |looking at the early briefs by CDTFA it
seens |like there are argunents kind of that seem i ke they

wer e describing that CDTFA can, you know, collect tax --
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t hese taxes to prevent, you know -- you know, sone
I njustice, you know.

So CDTFA now stating, if | understand correctly,
you know, that if it was intended to be collected for
t hose states -- other states -- then CDTFA woul d not have
t he power to, you know, do this. O -- are you -- is the
posi ti on changed as Appel |l ant said?

MR. CLAREMON: G ve ne one second before |
respond.

Vell, | -- what Appellant is referring tois a
single sentence in the decision in this matter that we --
that we do not agree with and we failed to correct until
our briefing -- our additional briefing in this case.

So that is not a position of the Departnent that
t hese were taxes that were other states' taxes that becane
California excess tax reinbursenent. |t has always been
the position -- going back to the BOE Hearing, and you can
| ook at the Exhibit N, the BOE Hearing transcript -- that
t hese were never intended to be collected on behal f of
ot her jurisdictions.

Because, again, we stated in Exhibit N and during
that BOE Hearing that these -- this was an erroneous --
erroneous collection on behalf of the Appellant. But,
again, our position is that it's what's represented that

matters.
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And so, while we are not conpelled to issue a

determnation for taxes that are actually paid to another

state -- | don't know exactly where the line is -- but
it's -- that's not -- as | stated, that's not the -- what
| woul d say, the descriptive franmework -- that either has

to be represented as a reinbursenent for California tax or
mutual |y exclusively it has to be another state's tax.

| don't think that's the framework in which we
discuss it; so it's certainly not our position, now.

ADM NI STRATI VE LAW JUDGE LAMBERT: Thanks for
clarifying.

"Il try to get back fromthe mc. | think
sonetines | get too close.

But -- and, also, just one nore question.

Just to clarify, there's the Regulation 1700 and
then the -- the Statute 6901.5. And it seens |ike,
CDTFA -- you were saying that the regul ati on provi des, you
know -- it seens, |like, alnost, |ike, broader authority
t han when you think the regulation would be nore specific
and the statute woul d kind of be enconpassing the -- the
broader authority.

Correct me if |'mwong, though.

MR CLAREMON. | -- | guess, | just -- our
position is that it's not broader -- that -- that the

statute contains a term read in its entirety,
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"represented as sales tax" -- as tax -- excuse ne --
"represented as taxes due under this part."”

So | do think that the regulation, in saying
that -- what that neans is "represented as sales tax" is
not necessarily broader; it's just interpreting what that
nmeans. Because, again, in comon practice, things are not
represented as California tax.

ADM NI STRATI VE LAW JUDGE LAMBERT: Thank you.

ADM NI STRATI VE LAW JUDGE KWEE: Ckay. Thank you.

| believe we are ready to nove on to the parties’
cl osing remarks.

And, M. Mdellan, you had reserved 15 m nutes
fromyour opening. So that neans you would have 25 -- 10
plus 15 -- mnutes on your closing presentation.

MR. MCCLELLAN: Appreciate that. | just had a

coupl e of comrents, and then I'Il turn it over to Lucian.

CLOSI NG ARGUMENT
BY MR MCCLELLAN:
To be honest with you, I"'mnot really sure what
the Departnent's positionis. |'mnot sure how we dea
wi th that because it has shifted.
And | think what they're saying at this point --
and -- and naybe you guys can help nme here -- is that all

of the transactions under audit included California --
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and, when | say California tax, |, you know, just to
clarify, frankly, if California excess tax is going to
exist, | understand that, technically, it's not -- it
doesn't apply.

That's part of our argunent -- is that, in fact,
it does apply in the destination where the sales are
actually taking place or the transactions are conpl eted
and possession transfers to the custoner. They're
required to deliver it outside of the state. So we think
tax does apply, frankly, because it does.

But is the Departnent saying that excess tax
rei nbursenent applies to all the transactions in the
audit? That -- that California excess tax reinbursenent
applies to all the transactions in the audit?

| think that's kind of an inportant point to
clarify here.

ADM NI STRATI VE LAW JUDGE KWEE: This is Judge
Kwee.

' mnot sure that they were tal ki ng about
anyt hi ng beyond the transactions that were at issue in
this Appeal .

And |'mnot sure if CDTFA wants to clarify that
or not. They're, you know -- this is not a tinme to be
guesti oni ng each ot her about, you know, questions in the

audi t .

Kennedy Court Reporters, Inc.
800. 231. 2682

65



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

But, you know -- and 1'd like to focus on your
closing argunent. But if CDTFA wants to respond to that,
you may; you're not required to.

MR. CLAREMON:. No. W don't have any response at
this tine.

ADM NI STRATI VE LAW JUDGE KWEE: Ckay. Thank you.

MR. MCCLELLAN: So why woul dn't there be a
clarification to that question? | guess, |ike, |I'masking
a very clear question: Does CDTFA claimthat there's
California excess tax reinbursenent on all the sales? O
just those where they weren't paid? Were there -- where
there wasn't paynent to the destination state?

| mean, | guess what | can do is I'Il just

hypot hetically discuss it.

If -- if CDTFA' s position -- which it doesn't
want to clarify for reasons that are baffling to ne -- is
that excess tax -- California excess tax applies to al

transactions. Then how would it support its action to
allow that to be paid to another state?

It seens to belieits newclaim It's old
claim-- under the old claimthat it nade, it nmade sense.

You know, there was sonme sense of it in that, you know,

well, it's not California excess tax, but it becones
California excess tax after it's not paid. |It's |ike,
okay. Well, that -- that -- that nmkes sone sense of it.
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The problemthat | think they ran into was --
"Well, wait a second. It can't really becone sonething
el se. W got to think of sonething el se, here."

In any event, we would ask OTA to | ook at the
totality of the circunstances here. And -- and we think
t hose other transactions, frankly, are at issue. And | ook
at -- look at the entire taxing schenme. It's all part of
t he sanme audit.

So if the conclusionis "well, this is all

California excess tax reinbursenent,” then the question
beconmes "Well, how can it be paid to another state?"

O, as we suggest, is the fact that it's paid to
another state and it's not disturbed and it's accepted,
essentially, as being taxes of the other states, that
that's evidence that it's not California excess tax
rei mbur senent ?

As to the -- the error that -- that M. C arenon
points to -- and ultimately, they -- did they turn on the
systemfor the states at issue? Wich ny understanding,
based on the D&R' s own wording, is that we're not only
dealing with taxes where they weren't registered -- that
there were underpaynents in |ocations where they were
regi stered.

But to the extent they weren't registered and the

system was turned on, when at that point, it was, if you
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will, intentionally charged. And it wasn't charged in
error. It was charged at the -- at the specific rate that
applied in the destination based on the destination rules
and based on the destination rates.

| mean, that's the way the systemworked. |It's
not |ike sonebody nade a clerical error each tine an
i nvoice was issued. Really, the -- the error came in not
registering. That's -- that's where the error cane in.
Not that tax didn't apply; tax did apply.

Let's see here. This, you know -- as to
Regul ation 1700, | -- | think that, with -- with due
respect, they're getting a little cute here.

| mean, the law very clearly says that no
regul ati on adopted is valid or effective unless consi stent
and not in conflict with the statute and reasonably
necessary to effectuate the purpose of the Statute.
Gover nnent Code 11342. 2.

And there's, of course, a -- a slew of case |aw
t hat supports that concept. | don't think the Departnent
will dispute that. So it has to be consistent.

"' mnot saying that Regulation 1700 is invalid.
What |'msaying is that the way it's being read is
i nval i d.

To -- to use the term"sales tax" in such a

way -- to say that it applies to sales tax of any state, |
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think, is well beyond any authority California has and
it"s right. In the legislative history, the Legislature
made it clear they're dealing wth taxes due under this
part and that you have to represent it as being taxes due
under this part.

| think that's why you asked the questions you
asked. |, frankly, think you're on the right track.

| hope you agree with our conclusion. W think

the facts nake it pretty clear that the person that's

representing these taxes -- which is our client, the
Appellant -- it's not the custonmer representing these
taxes; it's the seller, the Appellant -- that they have a

system desi gned very specifically to apply tax to the
state.

W have evidence that proves it. To say, "Well,
we think the custoner nmay have thought it was from
Cal i fornia because they had a warehouse in California." --
guys, they had a warehouse in Canada as well. I1t's Body
Wse International.

It's |ike, who cares where their warehouse is
really? It doesn't inpact the -- the application tax.

And we have a systemthat is designed to apply tax based

on the destination. And it's out-of-state tax. If we're
being real about this -- if we're being intellectually
honest about this -- it's out-of-state tax.
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That's why, when it's paid to the other states,
California doesn't have a problemwth it; CDTFA doesn't

have a problemw th it. Because it would be, frankly,

ridiculous for themto.
ADM NI STRATI VE LAW JUDGE KWEE: M. --
MR. MCCLELLAN: Yes, sir?

ADM NI STRATI VE LAW JUDGE KWEE: Coul d you j ust

doubl e check that your mc is on? |'magetting feedback

that they m ght be having a problem hearing -- picking up

your voice online.

MR. MCCLELLAN. Ckay. I'Ill just say that all

over again. Just kidding. W -- we got it on the record,;

right? GOkay. Good.

As to unjust enrichnent, frankly, CDTFA can't act

in equity. | understand that the purpose of the
| egislation is to prevent people from hol di ng out
California tax -- and when | say "California tax,"

representing it as California tax when it's not

actually -- actually due -- that in those cases, the

Legi sl ature has said, "Well you give it back to the

customer, or we get it."

But the Legislature knows and -- and, frankly,

it

couldn't get past a review conmttee -- if the Legislature

tried to establish a law and said, "W al so get everybody

el se's tax when it's not properly paid. And, hey.

Wy
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limt it to sales tax? You know, let's -- let's -- let's
go for all."

| mean, the default, "If you' re not paying your
taxes conpletely accurately, let's go after it all."
Well, that's not howit works. Everybody knows that.

| nmean, there's constitutional principles that --
that very clearly prevent that. That's not the way
auditors are trained. There's nothing in the Audit Manual
that says "audit transactions of other states."

So, ultimately, we don't disagree the purpose
of -- of -- of the statute. But when there is a statute
on point, even the Court has to follow the statute. It
can no longer act in equity and go around the statute.
It's bound by it's rules. So, frankly, to say that is --
is, we think, wthout neaning.

| don't have anything to -- to add.

How nmuch tine do we have, Judge Kwee?

ADM NI STRATI VE LAW JUDGE KWEE: Sorry, mnmy mc was
of f.

I think you've used ten m nutes. Now, you have
about 15 m nutes.

MR. MCCLELLAN: Ckay. I'Il turn it over to
Luci an.
/11
111
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CLOSI NG ARGUVENT
BY MR KHAN:

Thank you. Basically, CDTFA s whol e case hinges
on this being -- sorry -- CDIFA's case hinges on this
being California excess sal es tax reinbursenent.

So again, I'mgoing to go over a few things here
in the statute and regulation and see if it even fits the
definition. It's got to be an anount represented by a
person to a custoner as constituting taxes due under this
part.

Now, they've tal ked about the -- the invoices
being -- just showi ng the tax anmpbunt, not stating which
state's tax is being collected, and you' d have to do
cal cul ations and figure out what the tax rate at the
destination state may be to determne if that's the tax
being collected. W've already said that that is howit's
happeni ng.

But they tal k about the invoices being anmbi guous.
But at the sane tine, they think the invoices sonehow show
that the retailer represented that it's California tax.
Well, how can it be anbi guous?

So you can't tell if, in the exanple that Jesse
presented -- that it's our tax; but yet they think that
there's enough on there to say this was represented as

California tax.

Kennedy Court Reporters, Inc.
800. 231. 2682

72



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

VWell let's just ook at the disputed fact, and,
well, we call it "undisputed.” Maybe the Departnent w ||
di sagree. But there's really two things here that | think
are inmportant to keep in mnd: That the anount billed in
t hese di sputed transactions is commensurate with the
correct tax rate of the state of destination. And, in
each case, the custoner's an out-of-state custoner --
they're not a California custoner.

It just seens inpossible to believe that,
sonehow, a custoner who receives those invoices m ght be
fool ed or sonehow think that this is being represented as
California tax. Wy would they have any such belief?

Whet her they know that it's their tax -- that's
one thing. But | doubt that any Illinois custoner, or any
out-of -state custonmer, would ever believe that California
tax is being collected. So to talk about the ambiguity
and the -- and the invoices, but say, yeah, it supports
their position it's represented as California tax is just
an erroneous opi nion.

Now, let's get into excess reinbursenent as it's
defined in Regulation 1700. Gkay. It basically talks
about two circunstances where you woul d have excess tax
rei mbursenment: \Wen an anount represented by a custoner
as constituting sales tax is conputed on an anount that is

not taxable or is in excess of the anount actually paid by

Kennedy Court Reporters, Inc.
800. 231. 2682

73



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

t he custoner.

Is this on the anpbunt that's not taxable? In the
IIlinois exanple, we had a taxable sale. The rate that
was billed was the correct rate; so it's not a nontaxabl e
sale. So it doesn't fit that definition.

And then, when you tal k about an anount in excess
of the taxable anmount, if the Illinois tax that was bill ed
was the correct anobunt, it's not in excess. So how does

it fit this definition?

They just want to ignore that that was Illinois
tax being billed. It was the correct anmount and then,
somehow, call it California excess sal es tax rei nmbursenent

when it was never represented that way on the invoice --
where the Illinois custonmer would not believe that it's
California tax.

This is just, sinply, an argunment that's being
made to get tax that they feel that Body Wse -- if they
didn't -- if they didn't pay it to those states -- that
t hey should not get to keep it or dispose of it sone other
way. This -- all of a sudden, California has jurisdiction
over this whole matter.

And the fact of the matter is they don't.

Because, if you |look further in Regulation 1700, it starts
tal ki ng about offsets. ay. Ofsets are allowed under

Regul ations 1700 in certain circunstances.
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And one exanple that they give is you have a
construction contractor who uses materials in a
construction job -- and if you're famliar with Regul ation
1521, they are the consuner, which nmeans the sale to them
is a taxable event; they owe tax on their cost price --
but in the exanple given, the contractor failed to pay
t ax.

This is a subcontractor. The prinme contractor
collects tax fromthe | andowner who contracted to have the
wor k done. Now, that -- what the prinme contractor
collected -- was excess tax reinbursenent because the only
tax that was due was by the subcontractor on his cost; but
yet they tal k about offsets being all owed.

So they allow an offset for the anount paid by
the prinme contractor that was collected fromthe custoner.
They allow an offset for use tax due by the sub because
he's a consuner. The remainder is an excess tax
rei mbursenent. And then, under the rules, that remainder
nmust either stay with the state or it's refunded to the
cust oner .

But, again, it's what they call the "sane
transactions" test. And, basically, it's defined under
t he sanme transactions test as involving the sane piece of
property.

Now, there's another exanple -- and |'m not going
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to go into too nmuch nore detail on this -- it's entitled
| essor of tangi ble personal property.

You have a | essor who buys property that he's
going to | ease. He pays tax on the property; so that is a
nont axabl e | ease. But what happens is the | essor, not
know ng any better, collects tax on the rental receipts.
There is no tax due because you're | easing taxed paid
property. So you never took the option of just collecting
tax fromother receipts; so the anount coll ected was
totally excess tax reinbursenent.

And what it says is that the anount of noney
col l ected can be used, basically, to reinburse the | essor
up to the point that he's paid tax on the purchase price.
The rest, again, would be excess tax rei nbursenent -- it
stays with the State or goes back to the custoner.

So these exanples that they give -- these are for
transacti ons and things happening entirely in California.
It was never intended to fit this type of scenario. And
it's just sinply not -- not excess tax reinbursenent by
definition.

Getting to Annotation 460.0242 that was sited in
CDTFA's brief -- the facts are just sinply not rel evant
here. Al that was was a California seller who was
selling wine. And there was out-of-state custoners that

California sellers shipped to. And all the custoners were
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told was, "The wine wll cost you X anount. And |I'm going
to add on shipping and tax."

Vell, ultimtely, when the custoners were bill ed,
they were not even billed a separate anmount for tax. Now,
you could argue the facts are the sane because you' ve got
an out-of-state custoner. But what's really different is
then the seller -- after -- after -- after billing this
tax into the billed amount -- they took the correct tax
anount based on the sales price, and they paid it over to
BOE. So the seller considered that to be California tax,
and these worded thenselves in interstate commerce.

But that's the big difference in this case.
Because there was never any intention that this would have
anything to do with California except for the fact that
the stuff was shipped fromCalifornia to an out-of-state
| ocati on.

And finally, they've tal ked about Decorative
Carpets. It's just sinply not relevant. Decorative
Carpets is a case before they ever had Revenue Tax Code
Section 6901.5 about excess reinbursenent. And before
t hey even had the precursor to that 6054.5.

It involves a construction contractor who was
furnishing and installing carpet. And, again, under
Regul ati on 1521, that contractor would be the consuner of

the carpet owing tax on cost. But for sonme reason, when

Kennedy Court Reporters, Inc.
800. 231. 2682

77



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

they billed this stuff out, they would bill it as if they
were retailing the carpet.

So it would be the anbunt of tax that was
conput ed was based on the bill price -- and nmaybe even
they collected on | abor sonetines -- but the point is tax
was only due on the cost of the carpet. They were
collecting the tax fromthe custonmer as if they were the
retailer. And by definition, they are only the consuner
of the carpet. So that was all excess tax rei nbursenent.

And in that case, what did we have? W had the
California construction contractor -- call hima retailer,
what ever you want -- you got a California consuner, and
they pay the tax to the state.

None of that has anything to do with this type of
fact pattern where you're shipping anything outside the
state. You're not talking about a rate that is cal cul at ed
for another state. And you don't have a custoner from --
from California.

In -- in the present -- inthis -- in this case
you' ve got a California consuner or custoner -- honeowner
versus an out of the state resident in the current case.
So it's just sinply not rel evant.

And this all preceded the statute about excess
tax reinbursenents. They were trying to do equity at a

time they didn't have statute to cover.
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So the bottomline is, here -- is if you | ook at
the statue and the Reg. 6901.5 -- you | ook at the
regulation -- all the discussion is "Wat did the parties
understand?" And "lIs that a reasonable interpretation
under the circunstances?" And it's not.

Qur argunment is this was never excess tax
rei mbursenment by definition. The facts don't fit. And so
therefore, if it's not excess tax reinbursenent, 6901.5
doesn't apply. Neither does Regulation 1700. And CDTFA
shoul d have just left it al one.

It just involved a taxpayer in another state.
They are not in charge wth enforcing another state's | aw.

It's just one of these things where, if sonething
happens in another state, the person noves to
California -- California cannot take care of the problem
It's the other state. That person has their problens with
another state. It just does not involve California. It's
a jurisdictional question.

Thank you.

MR. MCCLELLAN: Judge Kwee, |'m not sure how much
time we have, but this should be quick.

ADM NI STRATI VE LAW JUDGE KVWEE: Yes. You still
have a five -- a little over five mnutes left.

MR MCCLELLAN:.  Ckay.

Earlier, I -- | would just reiterate, of course,

Kennedy Court Reporters, Inc.
800. 231. 2682

79



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

everything that we said -- | think is inportant, which is
why we said it -- and | would just reiterate that what the
| aw says is represented; right?

It's -- it's not -- and it says "represented to
the custoner.” Gkay? Wich neans that the person that's
representing it is Appellant.

W have evidence in -- in the formof a
decl aration. W have evidence in the formof a software
system which -- which | just want to nake sure
that that -- that is going to be addressed in the opinion

and descri be what these things are showi ng, which is that

the tax was specifically conputed -- | don't think there
can be any dispute here. And if there is, | haven't heard
any -- it was specifically conputed based on the

destination rates.

And -- and if you look at the exhibits, it's the
nunbers that cone fromthose destination rates that is
then represented as the anounts on the invoice. So |
don't believe that you can reasonably dispute that
Appel | ant represented tax of the destination state. That
was absolutely their intent; and that's what they actually
di d.

Now, to say, "Well what did the custoner think
about it?" You can specul ate, but the speculation really

doesn't do us nmuch good. You know, we describe what we
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think a reasonabl e custonmer would think. For sone reason
there's -- there's a different opinion.

Even if there's a 2 percent rate by way of
exanple, | don't think a custoner in Illinois that -- that
has a 2 percent rate would think that it's California tax.
| don't think a California person that gets a 2 percent
rate on a bill is going to think it's California tax.
They're going to say, "Wait a second. Qur rates are
hi gher. "

And -- and, frankly, again, that's the way the
systemworks. | nean, sales tax, universally speaking, is
a destination based system

So just, please, | would -- | would encourage you
and enphasi ze that the statute very clearly says
"represented to the custoner.” And -- and we do have
evi dence to show what it was represented as.

We have no evidence to say that a custoner
t hought that it was California tax. None. And in the,
you know -- it would be one thing if there was a schene
that made it that way, but there's not. So there's --
there's really no basis other than pulling it out of thin
air and speculating. And speculating isn't evidence.

Q her than that, we appreciate your tinme. W
appreci ate the opportunity being before you today.

W -- we do believe strongly that the anounts
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that we're dealing with here are not California excess tax
rei mbursenent. W would ask you to grant both the refund
and the petition.

Thank you.

ADM NI STRATI VE LAW JUDGE KVWEE: Yes. Thank you.

So we do have ten minutes |eft for CDTFA, if you
have any final remarks before we concl ude today?

MR. CLAREMON: Thank you.

CLCSI NG ARGUNVENT
BY MR CLAREMON:

| don't have anything to add to our initial
presentation. | think we expl ained what our position is
wth regard to the anounts in question.

| do want to respond to just a few of the points
t hey made in Appellant's closing.

First, the idea that, when the definition of
excess tax reinbursenent being on an anount that is not
taxable -- the idea that that would be referring to
another state's tax and so that it can't be excess tax
rei mbursenment if it is taxable in another state is sinply
contrary to | aw

California lawis referring to California tax.
So when it's saying it's not taxable, it's saying it's not

taxable in California. That's -- that's what it neans.
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Goi ng further down, Regulation 1700 -- when in
t he di scussion of offsets, certainly, excess tax
rei mbursenment can be collected on sales for resale. It
can be coll ected when the wong party on a transaction
pays tax. But that's not to say that it can't also be
coll ected when no tax is due on an exenpt sale.

So the existence of rules for offsets in one
situation has literally no bearing on what the rules are
for when no tax is owed. So | don't see howthat's
applicable in any way to this case.

And then, finally, Annotation 460.0242 -- you
know, regardl ess of what Appellant surm ses fromthat
case, the facts -- the pertinent facts are the sane. It
was a sale that was exenpt as a sale in an interstate
comerce to an out-of-state custoner. Tax was applied.

It was sinply | abeled as tax. W don't have any
know edge of the intent of the retailer in that case. And
t he conclusion that's been annotated by the CDTFA in that
case is that that anpunt constituted excess tax
rei mbur senent .

Thank you.

MR. MCCLELLAN:. Judge Kwee, may | just respond,
briefly?

ADM NI STRATI VE LAW JUDGE KWEE: Sure. You can

have -- you still have a couple of mnutes remaining. You
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could use up your remaining mnutes. | think about three
m nutes or so.

MR. MCCLELLAN. Ckay.

| think a point M. Clarenon just made is a point
we've been trying to make all along. So it seens we nmay
have struck a chord here, which is, of course, when
California refers to tax, it is referring to California
tax. And that's sonething that -- that we would like to
enphasi ze.

As to the annotation, you know, it says here that
there was a charge for $48 plus tax and shipping. And
t hen el sewhere on the internet order form it -- it states
the shipping cost is $8. It doesn't say the rate. It
doesn't say that the rate applied was the rate of the
destination. It doesn't say that the seller was
regi stered i n nunerous states.

It seens to be a very unsophisticated. |It's an
order -- a telephone order process. | think there may
have been facsimles involved. They clearly didn't have a
tax software systemin place -- froma reading of it --

t hat supports that the tax of the destination was
specifically appli ed.

And we think that that is supported by the fact
that the seller thought they were collecting California

tax -- probably because they thought they should --
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remtted it to California; said, "Well, wait a second.
This is a sale and interstate commerce. Tax doesn't
apply”; filed a claimfor refund; was denied in part; and
accepted in part.

But, ultimately, we don't see any facts in that
annotation. O course, it's not binding on OTA or
anybody else. But, even if it was, we just don't see any
facts that are rel evant.

Thank you.

ADM NI STRATI VE LAW JUDGE KWEE: Ckay. Thank you.

So Judge Long, did you have any final questions
before we concl ude this hearing?
ADM NI STRATI VE LAW JUDGE LONG No further

guesti ons.

ADM NI STRATI VE LAW JUDGE KWEE: (Ckay. Thank you.

And Judge Lanbert, did you have any fi nal
guesti ons before we concl ude today?

ADM NI STRATI VE LAW JUDGE LAMBERT: No further
guestions. Thanks.

ADM NI STRATI VE LAW JUDGE KWEE: Ckay.

Wth that, we are ready to conclude. And this
case i s submtted on Tuesday, June 21, 2022 -- sunmer
sol sti ce.

The record i s now cl osed.

And I'd like to thank everyone for comng in
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today -- this afternoon. The Judges will be neeting and
we W ll decide the case later on. W'I|l send you a
witten opinion approximately within 100 days fromtoday's
dat e.

The Hearing and Appeal of Body Wse I|nternational
i s adjourned. That concludes our hearings for today.

Thank you.

MR. MCCLELLAN: Thank you.

MR. CLAREMON: Thank you.

(Proceedi ngs conclude 2:50 p.m)
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REPORTER S CERTI FI CATI ON

|, the undersigned, a Registered
Prof essi onal Reporter of the State of California, do
hereby certify:

That the foregoing proceedi ngs were taken before
nme at the time and place herein set forth; that any
Wi tnesses in the foregoi ng proceedings, prior to
testifying, were duly sworn; that a record of the
proceedi ngs was nmade by ne using nmachi ne shorthand, which
was thereafter transcribed under ny direction; that the
foregoing transcript is a true record of the testinony
gi ven.

Further, that if the foregoing pertains to the
original transcript of a deposition in a federal case,
before conpl etion of the proceedings, review of the
transcript [] was [X] was not requested.

| further certify | amneither financially
interested in the action nor a relative or enpl oyee of any
attorney or party to this action.

IN WTNESS WHERECOF, | have this date subscribed

my nane.

Dated: July 12, 2022
Danrak 7eanan
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 1         Sacramento, California; Tuesday, June 21, 2022



 2                           1:02 p.m.



 3   



 4   



 5            ADMINISTRATIVE LAW JUDGE KWEE:  Okay.  So we're



 6   opening the record, now, in the Appeal of Body Wise



 7   International, LLC.



 8            This matter is being held before the Office of



 9   Tax Appeals.  The OTA Case No. is 19125567, and today's



10   date is Tuesday, June 21, 2022.  The time is approximately



11   1:02 p.m., and this hearing is being conducted in person



12   in Sacramento, California.  And we're also livestreaming



13   on our YouTube channel.



14            Today's hearing is being heard by our -- a panel



15   of three Administrative Law Judges.  My name is Andrew



16   Kwee, and also on this panel are Judges Keith Long and



17   Judges -- and Judge Josh Lambert.  The three of us are the



18   members of the panel.  So all three of us will be able to



19   meet and produce a written decision as equal participants.



20            Although I will be leading the hearings today,



21   any Judge on this panel may ask questions or otherwise



22   participate in these proceedings in order to ensure the



23   Office of Tax Appeals has all the information necessary to



24   decide this Appeal.



25            So for the record, would the parties please say
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 1   their names and who they represent.  And I'd start with



 2   the representatives from CDTFA, the tax agency.



 3            MR. CLAREMON:  I'm Scott Claremon with the CDTFA.



 4            MR. BONIWELL:  I'm Joseph Boniwell with the



 5   CDTFA.



 6            MR. PARKER:  And I'm Jason Parker with CDTFA.



 7            ADMINISTRATIVE LAW JUDGE KWEE:  Okay.  Thank you.



 8            And I'll turn over to the representatives for the



 9   Appellant.  Would you please identify yourselves for the



10   record?



11            MR. MCCLELLAN:  Yes.  Thank you.



12            Jesse McClellan of McClellan Davis on behalf of



13   the Appellant, Body Wise International.  And I'm joined by



14   Lucian Khan.



15            ADMINISTRATIVE LAW JUDGE KWEE:  Okay.  Thank you.



16            And there's just one preliminary matter.  We did



17   have a last-minute panel change.  I believe both parties



18   should have received the updated Notice of Panel at the



19   end of last week.



20            Basically, Judge Josh Aldrich was originally on



21   this panel.  He's not available today; so in his place,



22   Judge Keith Long will be substituting.  And I would just



23   like to verify that there are no objections to the panel



24   substitution.



25            CDTFA, do you have any objections?
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 1            MR. CLAREMON:  We do not have any objections.



 2            ADMINISTRATIVE LAW JUDGE KWEE:  Okay.  Thank you.



 3            And for Appellant, do you have any objections?



 4            MR. MCCLELLAN:  No.



 5            ADMINISTRATIVE LAW JUDGE KWEE:  Okay.  Great.



 6   Thank you.



 7            So moving over, witnesses -- we don't have any



 8   witnesses scheduled to testify today.  So that's easy.



 9            The next up is exhibits.  I'm just going to,



10   basically, do a recap of the -- some of the current



11   information, before we turn it over to the parties for



12   their presentation, to make sure that we're all on the



13   same page.



14            So for the exhibits, I have Exhibits A through



15   N -- N, as in Nancy -- for CDTFA.  These exhibits -- we



16   discussed those at the third prehearing conference.  And



17   they were also attached to the minutes and orders.  And my



18   understanding is there are no additional exhibits and no



19   objections to those exhibits from either party.



20            CDTFA, is that summary correct?



21            MR. CLAREMON:  That's correct.



22            ADMINISTRATIVE LAW JUDGE KWEE:  Okay.



23            And for Appellant, is the summary that I provided



24   correct?  There's no objections?



25            MR. MCCLELLAN:  That's correct.
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 1            ADMINISTRATIVE LAW JUDGE KWEE:  Okay.  Great.



 2            And then, for Appellant's exhibits, I have



 3   Exhibits Nos. 1-12.  We also discussed those at the third



 4   prehearing conference.  And I attached those as an -- I --



 5   I attached those to the minutes and orders that were sent



 6   out after the prehearing conference.



 7            I understand that there's no additional exhibits



 8   and that neither party has objections -- or, I guess,



 9   Appellant doesn't have -- or CDTFA doesn't have any



10   objections to Exhibits 1 through 12 for Appellant.



11            Is -- I'll start with Appellant.  Is that a



12   correct summary of the exhibits?



13            MR. MCCLELLAN:  Yes, it is.



14            ADMINISTRATIVE LAW JUDGE KWEE:  Okay.



15            And for CDTFA, is that correct?  That you have no



16   objections to admitting these as -- evidence?



17            MR. CLAREMON:  That's correct.



18            ADMINISTRATIVE LAW JUDGE KWEE:  Okay.  Great.



19            So the Exhibits 1 through 12 for Appellant and A



20   through N for CDTFA are admitted into the evidentiary



21   record.



22            (Appellant's Exhibit Nos. 1-12 were received in



23            evidence by the Administrative Law Judge.)



24            (Department's Exhibit Nos. A-N were received in



25            evidence by the Administrative Law Judge.)
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 1            ADMINISTRATIVE LAW JUDGE KWEE:  There was one



 2   follow-up we had at the prehearing conferences.  We had



 3   discussed some items which were agreed to by the parties



 4   and not in dispute.  And Appellant contacted us after the



 5   third prehearing conference to raise a concern with the



 6   phrasing of the third item -- that was bullet point three.



 7            And, basically, what that had said was this:



 8   "Disputed transactions involved nontaxable or exempt sales



 9   of property shipped from a point within this state to a



10   point outside the state."  That's the sentence that was at



11   issue.



12            And the concern was it wasn't nontaxable or



13   exempt transactions everywhere.  It wanted to clarify that



14   the amount that was agreed to by the parties -- that it



15   was nontaxable or exempt in California.



16            So the request was to rate -- basically, rephrase



17   that to say that the disputed transactions involved sales



18   of property shipped from a point within this state to a



19   point outside this state and which are exempt or excluded



20   from California sales tax.



21            And I -- and that was the phrasing of the issue



22   statement.  So I don't think that would present an issue.



23   But CDTFA, do you -- did you have any concerns with the



24   rephrasing to clarify that these are California nontaxable



25   exempt, as opposed to saying that they're nontaxable or
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 1   exempt transactions?



 2            MR. CLAREMON:  I don't think that's necessary.



 3            It's -- this is a California administrative body



 4   ruling on California law.  And we would urge the OTA to



 5   phrase it how they would want to phrase it and not phrase



 6   it the way one of the parties wants them to if it's



 7   different than how they would normally just phrase the



 8   issue.



 9            ADMINISTRATIVE LAW JUDGE KWEE:  Oh, yes.



10            And -- and to clarify, I was talking about the --



11   the stipulations -- the agreed items that the parties --



12   the facts that the parties agreed were not in dispute.



13            So that's -- so the issue statement, I



14   understand.  But this was something that we had understood



15   that CDTFA and the Appellant -- it was a fact that was



16   agreed to by both parties.



17            So I -- my understanding was that it was agreed



18   to by both parties -- that their -- that the transactions



19   were -- the disputed transactions were not subject to



20   sales use tax in California.



21            And if -- so the way I -- we phrased it is, is



22   there an objection on that rule about that phrasing.



23            MR. CLAREMON:  No.  We don't -- we don't have an



24   objection to that.



25            ADMINISTRATIVE LAW JUDGE KWEE:  Okay.  Perfect.







0011







 1   Thank you.



 2            So then, Appellant, since that was your request,



 3   I assume that you're -- you're fine with the rephrasing?



 4            MR. MCCLELLAN:  I am.  And thank you.



 5            ADMINISTRATIVE LAW JUDGE KWEE:  Certainly.



 6            So with that said, I'm not going to restate the



 7   remaining items, which were stipulated agreed facts.  I



 8   just wanted to clarify that one because there was a



 9   follow-up question about it -- concern about that.



10            So these will be listed as factual findings, or



11   they may be listed as factual findings summarized as



12   agreed to by the parties in the opinion.



13            And I'll move on to the issues.  We had



14   listed the three issues for this Appeal.



15            The first one was whether the tax amount that



16   Appellant collected from out-of-state customers on



17   California exempt or nontaxable transactions must be



18   remitted to California.



19            The second issue that we're hearing today is



20   whether the OTA has jurisdiction to determine whether



21   CDTFA improperly granted Appellant a credit for taxes paid



22   to other states.



23            And then the third one is, if it is determined we



24   have jurisdiction on the second issue, did CDTFA



25   improperly grant Appellant credit for taxes paid to the
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 1   other states?



 2            Is that a correct -- so that was sent out with



 3   the minutes and orders.  I assume that's a correct summary



 4   of issue statement for the both of you, CDTFA?



 5            MR. CLAREMON:  That is a correct summary of what



 6   was discussed at the -- in the -- at the prehearing



 7   conference, yes.



 8            ADMINISTRATIVE LAW JUDGE KWEE:  Okay.



 9            And Appellant, is that -- are you -- a correct



10   summary of the issue statement for you?



11            MR. MCCLELLAN:  Yes, it is.



12            ADMINISTRATIVE LAW JUDGE KWEE:  Okay.



13            So then just a quick recap of how the hearing is



14   going to be structured:  We'll have 45 minutes for the



15   Appellant's opening presentation followed by 30 minutes



16   for CDTFA's presentation.



17            There's no witness testimony.  So after the



18   opening presentations, we're going to move to closing



19   remarks.  And for closing remarks, we have allotted 10



20   minutes per party.  I estimate that this will carry us



21   over to about an hour and a half to an hour-forty-five for



22   the hearing.



23            Are there any questions from either party before



24   we turn it over to Appellant for Appellant's presentation?



25            MR. CLAREMON:  I -- I do have one issue,
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 1   actually, going back to the undisputed facts.



 2            ADMINISTRATIVE LAW JUDGE KWEE:  Okay.



 3            MR. CLAREMON:  Something I just noticed is, in



 4   the summary of undisputed facts from the second prehearing



 5   conference, it states that for the first audit period --



 6   Case ID 552589 -- the dollar amount is $100,672 at issue.



 7            It's our understanding that there was a



 8   concession during this appeals process by the -- as



 9   discussed in the SD&R in that case -- of -- of



10   approximately $40,917 in taxes that Petitioner conceded it



11   owed to the Board.



12            So as the conclusion of the SD&R was that,



13   although the overall measure was 103,780, the amount in



14   dispute was actually only 62,863.  And that was the



15   conclusion of the SD&R in that first case.



16            So with the reduction from 103,780 to the -- the



17   number stated in the minutes and orders, 100,672, it's our



18   understanding that there's still that concession by



19   Appellant.



20            So that the amount at issue in that first case is



21   59,755.  Because there's still that $40,000 -- $41,000



22   concession.



23            ADMINISTRATIVE LAW JUDGE KWEE:  Okay.  And I'll



24   just double check with Appellant.



25            Was -- is that your understanding, also?  That







0014







 1   there was a concession for the second case ID which --



 2   which would reduce the amount of -- at issue in this



 3   Appeal?



 4            MR. MCCLELLAN:  Generally speaking, what



 5   Mr. Claremon is referring to is something that I'm



 6   familiar with.  It's been such a long time since I've



 7   really looked at that aspect of the case.



 8            But to the best of my recollection, there were



 9   some transactions inside California where, I think, there



10   was an underpayment.



11            And to the extent that's what he's referring to,



12   then we would stipulate that -- well, that we're not



13   contesting that liability.



14            MR. CLAREMON:  And I know I'm bringing this up at



15   the hearing.  So it's -- it is discussed in Exhibit A in



16   the SD&R.  And, I mean, obviously, I don't want to force



17   anyone to make a concession on the spot.



18            ADMINISTRATIVE LAW JUDGE KWEE:  Okay.  So -- and



19   that -- that summary -- just the amount at issue -- I



20   could -- yeah.  So I'll just make a note of it -- that



21   it's this amount, less any -- any concessions by the



22   parties.



23            And I'll leave it like that since it's not



24   pertinent to the outcome of this Appeal.  It would be we



25   determined later anyways.  So I'll just make a note that
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 1   there was a concession which might have reduced some of



 2   that amount at issue.  Okay?



 3            MR. CLAREMON:  I have no objection.



 4            ADMINISTRATIVE LAW JUDGE KWEE:  Okay.



 5            Are there any additional questions, comments,



 6   other concerns before we get started with the hearing?



 7            MR. MCCLELLAN:  None.  No.



 8            ADMINISTRATIVE LAW JUDGE KWEE:  Okay.



 9            MR. MCCLELLAN:  None from us.



10            ADMINISTRATIVE LAW JUDGE KWEE:  Okay.



11            So I will turn it over to Mr. McClellan for your



12   opening presentation.  You have 45 minutes -- until



13   2:00 o'clock.



14            MR. MCCLELLAN:  Okay.



15   



16                          PRESENTATION



17   BY MR. MCCLELLAN:



18            Thank you, Judge Kwee and other panelists.



19            My name is Jesse McClellan of McClellan Davis.



20   I'm joined by Lucian Khan, both appearing on behalf of



21   Body Wise International.



22            Appellant operates a multilevel marketing



23   business that sells weight loss and nutritional food



24   supplements through independent sales representatives



25   throughout North America and Canada.
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 1            The transactions at issue are sales to customers



 2   located outside California; on which, Appellant added



 3   out-of-state tax if it was applicable based upon



 4   destination rates and laws.



 5            Exhibit 8 includes several sample invoices that



 6   we'll be using for our presentation today.  As we will



 7   explain in detail, Appellant did not charge California



 8   tax, or tax that was represented as California tax, to



 9   customers located outside California.



10            Appellant was registered in dozens of states and



11   remitted the tax collected to the vast majority of those



12   states.  There was a small percentage of the out-of-state



13   taxes collected that were not remitted.



14            Upon audit by California, the auditor took the



15   unusual step of reviewing Appellant's tax accrual account



16   for all states, territories, and Canada.  There is, we



17   find, no support under the California law, or under



18   CDTFA's Sales and Use Tax Audit Manual, for an auditor to



19   audit business activities of other states -- clearly, for



20   jurisdictional purposes.



21            There is no dispute the transactions at issue are



22   exempt sales and interstate commerce for California



23   purposes.  I think we just addressed that.  That should



24   have ended the audit review for the transactions in the



25   audit.
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 1            Nonetheless, and despite the lack of legal and



 2   procedural authority to -- to do so, the audit staff went



 3   ahead and assessed California tax liability on the entire



 4   amounts that were accrued for all jurisdictions unless



 5   Appellant was able to demonstrate payments were made to



 6   other states, territories, or Canada.



 7            To the extent such payments were made, CDTFA did



 8   not assert such taxes were anything other than



 9   out-of-state taxes.  If the tax amount was not paid to the



10   destination jurisdiction, CDTFA asserts that such taxes



11   become California excess tax.  It is those transactions



12   that are under dispute.



13            Appellant maintains that the taxes of other



14   states cannot constitute California excess tax under the



15   law, and that CDTFA does not have jurisdiction to demand



16   taxes of other states.



17            So what does the law say about this?  This case



18   really centers around Revenue and Taxation Code 6901.5,



19   which establishes the rule CDTFA must follow for excess



20   tax reimbursement purposes.



21            6901.5 states in relevant part, when an amount



22   represented by a person to a customer as constituting



23   reimbursement for taxes due under this part is computed on



24   an amount that is not taxable -- or in excess of the



25   taxable amount -- excuse me -- the amount so paid shall be
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 1   returned by the person to the customer.  And in the event



 2   of his failure to do so, the amount so paid shall be paid



 3   by that person to this state.



 4            It goes on to say that, notwithstanding



 5   Subdivision (b) of Section 6904, those amounts remitted to



 6   the state shall be credited by the Board on any amounts



 7   due and payable under this part of the same transaction



 8   from the person by whom it was paid to this state.  And



 9   the balance, if any, shall constitute an obligation due



10   from the person to this state.



11            So in -- in dissecting 6901, we'd first like to



12   draw your attention to the fact that it refers to taxes,



13   quote/unquote, "due and payable under this part" in two



14   separate sentences.



15            The statute is referring to, part one, sales and



16   use taxes, of division two, other taxes, of the California



17   Revenue and Taxation Code -- in other words, California



18   tax.  It does not authorize CDTFA to demand taxes of other



19   states.



20            Code Section 6003 "Sales Tax" defines sales tax



21   as meaning "the tax imposed by Chapter 2 of this part."



22   It's common terminology.



23            "Use Tax," similarly, is defined by 6004 as



24   meaning "taxes imposed by Chapter 3 of this part."



25            So the law is saying, "Look.  We're -- we're
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 1   authorizing the imposition of sales and/or use tax.  And



 2   when we refer to 'of this part,' we're referring to the



 3   California Revenue and Taxation Code."



 4            So in summary, in order to charge California



 5   excess tax reimbursement under 6901.5, a person must, one,



 6   make charges that are represented as California tax; and,



 7   two, the tax must become computed on an amount that is not



 8   taxable or in excess of the taxable amount.  And, when



 9   this occurs, the amounts must be paid to the customer or



10   this state.



11            The Statute and Regulation 1700 also allows for



12   credits against taxes due and payable under this part if



13   the excess is part of the same transaction in which the



14   tax was also applied under.



15            There is no authority under Section 6901.5, or



16   any other section of the law, to permit CDTFA to demand



17   taxes of -- of jurisdictions outside California.  If



18   California taxes were actually collected or represented as



19   having been collected, there is authority -- there is no



20   authority to pay those taxes to other states.  But that's



21   something that we have going on here.



22            We think this point helps shine light on the



23   truth of the matter in this case.  CDTFA has given credit



24   to Appellant for taxes it paid other states.  Which is



25   evidence that CDTFA knows we're not dealing with
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 1   California excess tax reimbursement; we're dealing with



 2   taxes of other states.  Otherwise, of course, they



 3   wouldn't provide credit for a legitimate California



 4   liability if it was paid to a different state.



 5            And -- and that's part of the reason why, during



 6   the prehearing conference, I emphasized my desire to make



 7   certain that's addressed.  Because, if you look at that



 8   aspect of the case, it helps to -- it helps to show



 9   that -- well, of course we're not dealing with California



10   excess tax.  You can't pay a tax obligation to Nevada or



11   New York or any other state that's actually due California



12   and satisfy it.



13            But the Department says that that's the case.



14   But not really because, frankly, they know it's taxes of



15   the other state.



16            What we'll get to, and what kind of explains



17   it -- because there has to be some explanation for that;



18   right? -- I mean, everybody knows you don't pay a tax



19   obligation to another state and satisfy it for California.



20   That would be crazy.  But -- but what, you know -- what



21   they essentially landed on is, well, it becomes California



22   tax.



23            Kind of like turning water into wine, it's --



24   it's magic, I guess.  Because there's no legal authority



25   that actually says that that should be done.  So this --
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 1   it -- it begs the question, how is this occurring?



 2            Well, frankly, it shouldn't be.  Ultimately,



 3   this -- this case is a matter between Appellant and the



 4   states in which the taxes were collected.



 5            That's the sum of it.  I've got a lot of details



 6   here that -- that -- that -- that I will share within the



 7   timeframe that I'm allotted.  Actually, I think it'll be



 8   less than that, but I'll carry on here.



 9            We will demonstrate, today, that the charges



10   under dispute were not represented as California sales



11   tax.  And, if they weren't, the law says they're not



12   California excess tax.



13            The charges were not computed on nontaxable



14   amounts or in excess of the rate that applied in the



15   destinations in which the sales occurred.  Thus the



16   charges are not California excess tax reimbursement as



17   defined under the law 6901.5.



18            So turning back to the -- the first element under



19   6901.5 -- making charges that are represented as



20   California tax.  Well, who's the party that gets to make



21   the representation?  Who's representing?  It's the seller;



22   right?  In this case it's Appellant.  And Appellant did



23   not represent to its customers that it was charging



24   California tax.



25            CDTFA has acknowledged that.  Stating in its
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 1   decisions -- three of them in briefs, too -- that



 2   Appellant and its customers agreed the tax was intended



 3   for the destination jurisdictions.  As it must, since the



 4   tax was charged based on the destination rules and rates.



 5   And we'll demonstrate that in our exhibits today.



 6            That really should be the end of it.



 7            To better address what is meant by "represented



 8   as California's tax," it helps to look at -- examine what



 9   California's law says about collecting California sales



10   tax.



11            So, there, we look to Civil Code Section 1656.1



12   in Regulation 1700, which establishes that a tax



13   collection is solely a matter of contract in between the



14   parties.  In other words, Appellant has a right to collect



15   California sales tax or not.  It's up to Appellant.



16            Appellant did not collect California sales tax on



17   its out-of-state sales; and it did not represent to its



18   customers that it collected California tax.  There's no



19   evidence to support that.  As you will see, the facts make



20   that clear.



21            So how did Appellant charge tax on the sales?



22   Glad you asked.  Appellant used a software system called



23   Vertex.  Its -- its one of the first systems that was



24   designed specifically for sales and use tax purposes.



25            The Vertex system computes the tax based upon the
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 1   ship-to address provided on each and every invoice.  When



 2   an invoice is placed and an address is entered into the



 3   system, the Vertex system will establish if tax applies



 4   based on the rules of the destination state.  And, if tax



 5   applies, the rate is determined based on the ship-to



 6   address.



 7            Exhibit 6 is a summary report from the Vertex



 8   system of the taxes collected by jurisdiction by Appellant



 9   during the liability period.  It shows that the system



10   specifically charged and segregated the taxes charged



11   based on the destination jurisdictions.



12            Exhibit 7 are South Carolina sales for first



13   quarter '06, which ties into and validates the report in



14   Exhibit 6.  So we know it's accurate.



15            Exhibit 8 are copies of invoices from three



16   different states and Canada where you will find that each



17   rate charged coincides with a rate that's applicable to



18   the customer address, including California.  According to



19   Mr. Boniwell's email of December 21, 2021, CDTFA does not



20   dispute that the rate applies based on the customer's



21   address.



22            Exhibit 9 are Vertex screenshots, which -- if we



23   can, and if you will go to those -- I think this is worth



24   taking a look at.  So page 2 of Exhibit 9 -- let me know



25   when you get there.
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 1            ADMINISTRATIVE LAW JUDGE KWEE:  The sales



 2   order -- the sales order inquiry page?



 3            MR. MCCLELLAN:  Let's see what it says here.



 4            So there's Exhibit 9.  Let me make sure I've got



 5   these.  Yeah.  It's not 9, and not 10.  So there's four



 6   pages in Exhibit 9.  Page 2 and it's -- what it



 7   actually -- it's-- it's -- it says "Sales Order 4239666"



 8   on the right-hand side?



 9            ADMINISTRATIVE LAW JUDGE KWEE:  Yes.  I have that



10   page.  Thank you.



11            MR. MCCLELLAN:  Okay.  So what this is -- it's --



12   it's called a "tax transaction inquiry."  And it's -- it's



13   something you do by going into the Vertex system and --



14   for any transaction that exists -- and it shows you how



15   the tax was computed.



16            And, in this case -- this is an Illinois



17   transaction, an Illinois sale -- you'll see that there's a



18   State amount of 1 percent that's applied to that $79.95



19   sale.  And -- and, not to lose track -- you don't have to



20   look at it right away -- but this coincides with page 18



21   of our Exhibit 8.



22            So if you hold these up next to each other,



23   it's -- it's one in the same transaction -- the same



24   person, same amount, same date so forth -- same



25   transaction.
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 1            So then you also have the -- the County rate.  So



 2   Cook County -- 1 percent applied to the tax base $79.95.



 3   We've got the city of Chicago where the tax doesn't apply.



 4            Ultimately, it's -- it's a 2 percent rate that



 5   applies.  It's referred to as "Illinois low rate."  And I



 6   don't know how much more clear it can be that in -- on



 7   this transaction -- and this exists for every other



 8   transaction -- that out-of-state tax is being applied



 9   here.



10            And it's a retailer's occupation tax.  It's not



11   even called a sales tax.  It's 2 percent.  There's no 2



12   percent rate in California, or anything close to that.



13            Exhibit 10 is a Penalty of Perjury Declaration by



14   Martin Pajor, CFO, in which he describes how their system



15   operates.  And he testifies that California was not



16   charged -- the tax was not charged to California



17   customers -- I'm sorry -- the tax was not charged -- the



18   California tax was not charged to customers outside



19   California.



20            Customers inside California were charged



21   California tax not under dispute.  And to the extent there



22   were charges on those that were applied on nontaxable



23   items or in excess of the rate, i.e., California excess



24   tax reimbursement, we don't have a dispute with that.



25   It -- it really is the transactions outside the state.
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 1            So remember Civil Code Section 6 -- 1656.1, in



 2   Regulation 1700, establishes that it is Appellant that



 3   chooses whether it charges California sales tax.  And it



 4   is Appellant that makes any such representation.  Okay?



 5   It's up to them.



 6            They did not charge California tax on



 7   out-of-state sales; and they did not represent that they



 8   were charging California tax on out-of-state sales.



 9            Mr. Pajor testifies in his declaration that its



10   employees and independent distributors are trained to tax



11   and charge based upon the location of the customer and



12   that customers have always been informed that the tax is



13   charged based upon on the customer jurisdiction rates and



14   rules.



15            Turning to Exhibit 11, it's a summary of the tax



16   laws that apply to the products in general to all the



17   states.  And -- and this is what the taxpayer uses to set



18   up and program his Vertex system.



19            So if there's a sale in Illinois, then it's the



20   Illinois rate.  It's the Illinois laws that are guiding



21   whether or not tax applies and, if it applies, what the



22   rate is.  It coincides specifically with the address



23   stated on each invoice, the ship-to, and the purchaser.



24   Which is, frankly, how it's supposed to work; right?



25            I mean, that's how it works.  You look at the
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 1   invoice, you look at the ship-to address, and that's the



 2   tax you're supposed to apply.



 3            Unless, perhaps, you don't have nexus -- and,



 4   without going into too much detail there, of course, those



 5   rules have changed to some degree with the local rates and



 6   so forth in California -- but nonetheless, that's the way



 7   you were supposed to do it.  So they were -- they were



 8   doing it right.



 9            Ultimately, the example that I just walked you



10   through is just an example.  That exists for every



11   transaction.  So when the order was placed, the computer



12   system would tag it based on the ship-to location.  It



13   would, based on the way it was programmed, determine



14   whether or not it was taxable.  And then -- based on its



15   capabilities to, essentially, have a GPS real-time rate --



16   would apply the rate based on the location.



17            So to summarize the discussion up to this point,



18   to have California excess tax, you must have charges



19   represented as constituting California tax, too, that are



20   computed on non-taxable items or in excess of the actual



21   rate.



22            Here, Appellant established whether a product is



23   taxable based upon the laws in the destination state.  If



24   tax applied, the destination state tax was applied



25   automatically by its software.  If tax did not apply, then
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 1   Appellant's system would not apply tax -- like in the case



 2   of the city of Chicago that we just looked at.



 3            So as to sort of the second element, tax computed



 4   on nontaxable items or in excess of the rate -- that



 5   doesn't exist.  So they don't have a -- a tax represented



 6   as California tax; and it's not being applied on a



 7   nontaxable amount.  It's being applied to a taxable



 8   amount.



 9            Plus, there can be no excess tax reimbursement on



10   the transactions under dispute, and Appellant's refund and



11   petition should be granted.



12            We think it's really that simple.  Appellant gets



13   to choose whether it collects tax -- California tax



14   reimbursement; it didn't.  There can be no California



15   excess tax reimbursement as CDTFA claims.



16            So what does CDTFA have to say about all of this?



17   How does it seek to justify taking taxes of other states?



18   I mean, that's kind of weird; right?  We're not used to



19   seeing that.



20            I was an auditor at one point and certainly was



21   never trained to, you know, look at transactions in other



22   states and audit other states and suggest that we have



23   jurisdiction in other states.  I looked at the Audit



24   Manual recently and didn't see anything that suggested



25   that was the case.
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 1            So over the course of eight years and three



 2   separate written decisions and two separate briefs, CDTFA



 3   made the following conclusion:  We conclude that



 4   petitioner and its customers in other states and Canada



 5   agreed that the indicated tax was sales tax that would be



 6   remitted to the appropriate jurisdiction; right?



 7   Everything's good.



 8            Well, petitioner failed to remit the amount.  The



 9   unremitted amount became excess tax reimbursement payable



10   to the Board if not refunded to customers.



11            Wow.  That's -- that's an interesting concept.  I



12   don't know how it becomes that.  Nobody's ever explained



13   that.



14            So, you know, how do taxes that were charged



15   become something else?  What authority supports that?  How



16   does that even happen?  That's crazy; right?



17            At -- at what point did they become something



18   else?  Was it immediately after the return was due in the



19   destination state?  Was it a day?  A month?  A year?



20            What legal authority says that, if taxes are not



21   paid to the destination jurisdiction, they become



22   California excess tax reimbursement?  I mean, that would



23   be unconstitutional for -- for California to even attempt



24   to do that.



25            Of course, the Legislature would never attempt to
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 1   do that, and it hasn't attempted to do that.  It's not



 2   looking to turn water into wine here.



 3            Ultimately, these -- these -- these are



 4   transactions that are between Appellant and the



 5   destination state.  And there's never been an answer to



 6   these questions because there's -- frankly, there's not an



 7   answer that -- that is one that someone is willing to say



 8   up to this point.



 9            We -- we believe the answer is simple, in that



10   the taxes didn't become something else.  They didn't



11   become California excess sales tax reimbursement.  There's



12   no legal authority which supports they can.



13            If the taxes were charged for the destination



14   jurisdiction -- as they were, and as CDTFA has admitted --



15   then they were not represented as constituting California



16   tax.  And there can be no California excess tax



17   reimbursement.



18            Ultimately, to suggest that they change really



19   goes against a well-established principle that the tax is



20   established at the time of the transaction.  It really



21   is -- is contrary to well-established constitutional



22   principles -- with respect to jurisdiction, and



23   sovereignty, double taxation, and probably some others --



24   that another state can reach beyond its borders and start



25   taking taxes due other states.







0031







 1            I'm sure California wouldn't like it if some



 2   other state did it to it.



 3            We think CDTFA recognized the basis of this case



 4   that we just discussed was fatally flawed.  So of course,



 5   the taxes don't magically become something else if not



 6   remitted.  They don't change.  Since CDTFA recently come



 7   up with a new theory in its -- in its second brief for why



 8   it claims to have a jurisdiction over the right to the



 9   out-of-state taxes.



10            So CDTFA, now, apparently claims that the taxes



11   that it charged out of state customers were California



12   taxes all along.  They don't need to change that way; they



13   were just California taxes all along.



14            Well, that's inconsistent with the facts of this



15   case.  And, ultimately, what -- what they do in support of



16   the theory is to say, okay.  There's legislative history



17   of a now-repealed Revenue and Taxation Code 6054.5 -- that



18   was repealed in 1978 more than 40 years ago -- they cite



19   the Decorative Carpets and an annotation.



20            Upon review of those, none of the authorities



21   cited by CDTFA supports its actions in this case.  It



22   either supports Appellant's position -- as we'll



23   explain -- or the facts are materially distinct --



24   materially distinct -- what they're siting.



25            So, first, it is undisputed that Code Section
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 1   6901.5 is the controlling code section -- we just



 2   explained that -- in order to applicable, the taxes must



 3   be represented as California reimbursement and computed on



 4   a nontaxable item or in excess at the rate.



 5            If the taxes were not represented as California



 6   tax, then the law does not authorize CDTFA to make a



 7   demand for -- for the taxes.  And CDTFA's Exhibit L says



 8   the same thing.



 9            If you look at page 2 of Exhibit L -- which is



10   legislative history that CDTFA has presented as an



11   exhibit -- essentially shows that -- that in -- in large



12   part, the code section that existed mirrors the existing



13   code section in that it needs to have been represented as



14   taxes due under this part that are computed on a



15   nontaxable charge.



16            The legislative history emphasizes this point on



17   page 2, where it says now, "Therefore, it is the intent of



18   this legislation to discourage such a practice by



19   preventing persons from profiting from such erroneous



20   collection of tax reimbursement authorized by this part."



21            I repeat, "authorized by this part."  So if it's



22   not authorized by this part, then it doesn't fall within



23   the code section.  CDTFA doesn't have the authority.



24            So the Legislature is saying the same thing we



25   are -- that California excess tax reimbursement is limited
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 1   to California tax.  I think that's natural and obvious.



 2   As, of course, it must due to constitutional principles.



 3            Did California authorize the Illinois tax of 2



 4   percent -- the retailer's occupation tax -- we just went



 5   through?  No.



 6            Did California authorize taxes in any other



 7   states?  No.  Of course, it didn't.  It doesn't have the



 8   authority to do that.  It's well beyond its jurisdictional



 9   authority.



10            According to -- to California's legislature,



11   which is the body that makes the rules CDTFA is required



12   to follow, excess tax reimbursements only applies to taxes



13   authorized by California.  Ultimately, Exhibit L supports



14   our position in this case.



15            Turning to Decorative Carpets, the taxpayer in



16   that case was a construction contractor that installed



17   materials inside California.  As a materials contractor,



18   tax was due on its costs -- erroneously charged California



19   sales tax on nontaxable installation labor on its mark-up.



20            In other words, charged California tax that



21   wasn't disputed in the case on sales to California



22   customers on items that were nontaxable or exempt.



23   Classic reimbursement -- excess reimbursement scenario.



24            At the time of Decorative Carpets, Code Section



25   6901.5, or its predecessor section, did not exist.  But
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 1   the facts in this case are entirely distinct from



 2   Decorative Carpets.



 3            The sales at issue here are to customers outside



 4   the state.  And the taxpayer charged the out-of-state tax



 5   at the specific rates following the -- the out-of-state's



 6   laws that it says that it has to.



 7            They did fail to remit some of the tax in some of



 8   the jurisdictions they were operating.  It was a small



 9   percentage.  But that doesn't make it California tax.



10            Equally important -- 6901.5 now exists.  So while



11   there may have been a -- a basis for the Court to act in



12   equity, we know that -- that CDTFA doesn't have authority



13   to act in equity.  I mean, that, frankly, is not something



14   that it's authorized to do, I think, for good reason.



15            They are bound by the statutes that the



16   Legislature follows.  The Court would now be bound by



17   6901.5.  It cited the legislative history in its decision.



18   It saw what the Leg. was thinking.



19            And, frankly, I think it made a reasonable



20   decision.  If the facts were the same, here, as they were



21   in Decorative Carpets, we're not sitting here.  I mean,



22   we've already stipulated that if there's California excess



23   tax, and it's not returned -- and as you guys, I think,



24   know, this -- this taxpayer went to great lengths to



25   return this.
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 1            They have been in contact with all of these



 2   states, which, frankly, is irrelevant.  But this is



 3   something they intend to work out and resolve.  They can't



 4   do it when California has its money or is otherwise making



 5   it a claim.



 6            The other point I was going to reiterate is --



 7   is -- is, again, that -- that the fact that we have a case



 8   where if Appellant pays it to another state, the claim by



 9   CDTFA goes away.  I think, realistically, we see what the



10   reality is here.  It's that these -- this isn't a



11   California obligation.  I mean, you can't pay it to



12   another state.  That's crazy.



13            It's just it -- it -- and -- and that's why it's



14   something -- when, in our brief, we went into our requests



15   to look at the entire statutory scheme, which is how it's



16   supposed to be interpreted in the -- in the process of



17   figuring out the construction and the meaning of it, not



18   to just zero in on a specific section or a -- a specific



19   sentence.



20            And -- and, frankly, my understanding is that we



21   had an agree -- agreement on that.  And the fact that --



22   that, at least by my understanding, CDTFA has -- has



23   changed its position, calls into question their position



24   in our opinion.



25            In an email, they essentially, now, are saying
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 1   that they don't agree, if I understood it correctly --



 2   I've got it as an exhibit -- but that they don't agree



 3   that the taxes that were charged were intended for the



 4   destination jurisdiction.



 5            Well, one question I would have is why?  You



 6   know, what changed?



 7            Mr. Claremon signed one of the briefs in which



 8   that position was adopted.  So -- so I would be curious to



 9   know if there were facts that came to light.  You know,



10   what -- what changed?



11            And, if not, then why the change?  Why disagree



12   with eight years of written decisions in -- which were



13   incorporated into briefs that were adopted by the



14   Department?



15            We've got some other issues that -- that we may



16   address.  They are addressed in our brief.  We would ask



17   you to, you know, to look at everything that we've said



18   and all of the evidence that we've presented.



19            To the extent I do have time remaining, can we



20   reserve that on rebuttal?



21            ADMINISTRATIVE LAW JUDGE KWEE:  Yes.  You can



22   continue, with your closing presentation, to use any



23   additional time you have left.



24            MR. MCCLELLAN:  Thank you.



25            ADMINISTRATIVE LAW JUDGE KWEE:  So I guess you
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 1   have 15 minutes that you're reserving.  So you'll have



 2   25 minutes on -- in your closing presentation.



 3            MR. MCCLELLAN:  Thank you.



 4            ADMINISTRATIVE LAW JUDGE KWEE:  I did have one



 5   question.



 6            I'd like to go back to the Vertex tax transaction



 7   inquiry that you had talked about earlier.  That was the



 8   Exhibit 9 four-page document.  And we were looking at page



 9   2.  I believe that was the Illinois tax transaction detail



10   which showed you, like, Cook County, 1 percent; 0 percent



11   for Chicago.



12            Was that sort of breakdown with the rates and the



13   cities -- that, you know, what rate applies to what



14   city -- was that provided to the customer?  Or was that



15   only available to Body Wise, your client?



16            MR. MCCLELLAN:  Ultimately, I don't believe they



17   provided these with each invoice.  But if you look at the



18   invoice, it's readily apparent that it's 2 percent; right?



19            As a customer -- as a consumer myself, if you're



20   charged an excess of what you expect to see, then -- then,



21   ultimately, you would inquire.



22            And in -- in discussions with my client -- and



23   this occurs in basically all cases that I deal with



24   clients, virtually -- there's questions that are asked:



25   "Hey.  Why am I charged tax?  This is a food item."
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 1            You know, it's a nutritional supplement, which --



 2   which creates sort of the wrinkle in the law that -- that



 3   generally creates the taxability.



 4            And they'll explain it to them.  And -- and



 5   they'll provide these to them if -- if they're requested,



 6   certainly.



 7            ADMINISTRATIVE LAW JUDGE KWEE:  Okay.  And as far



 8   as the invoice, you know, it was only for -- for $80.  Is



 9   that a typical transaction size for -- for your client?



10            You know, like, I guess these are nutritional



11   supplements.  Would the average client be, you know, like,



12   an $80 sale?  A $40 sale?  Or -- or do you have really



13   large sales in there?



14            MR. MCCLELLAN:  Well, I mean these are randomly



15   selected invoices.  And -- and it seems to be on the lower



16   side.  Here's one for -- for 39 -- so that's -- that's



17   less -- 500, 34, 515.



18            There were some transactions that I saw in the



19   audit that were for resale.  Those tended to be larger.



20            But by and large, this is going to in-use



21   consumers.  So, yeah.  Just flipping through this -- I



22   have not analyzed the transactions in any sort of detail.



23   But it -- it seems to be fairly representative.



24            And there's other invoices in here.



25            ADMINISTRATIVE LAW JUDGE KWEE:  Okay.
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 1            One other question, as far as what the



 2   customer -- I -- I guess, my understanding is this -- you



 3   have, you know, a California warehouse -- a California



 4   warehouse ships the nutritional supplements to the various



 5   customers in different states.



 6            Was there anything on the invoices that discussed



 7   title transfer?  Or was that -- were the invoices and



 8   sales agreements -- were they -- were they silent on title



 9   transfer or title with transfer?



10            MR. MCCLELLAN:  Judge Kwee, I don't know.  But I



11   don't think that that's relevant.  I think, ultimately --



12   I mean, I -- I -- we just explained at length what we



13   think is relevant.



14            To my knowledge, there was not any sort of title



15   clause.  I could be wrong about that.  It's not something



16   that we looked at.



17            ADMINISTRATIVE LAW JUDGE KWEE:  Okay.  Thank you.



18            MR. MCCLELLAN:  Sure.



19            ADMINISTRATIVE LAW JUDGE KWEE:  So I should turn



20   to my co-panelists.



21            Judge Long, did you have any questions for the



22   party -- for Appellant?



23            ADMINISTRATIVE LAW JUDGE LONG:  Yes.



24            First, I just wanted to look at the declaration,



25   Exhibit 10.  Point 11 is that Body Wise customers are
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 1   always informed of the tax charged is based upon the



 2   customer's jurisdiction rates and rules.



 3            When are they informed?



 4            MR. MCCLELLAN:  I'm sorry?



 5            ADMINISTRATIVE LAW JUDGE LONG:  Point -- point



 6   number 11.



 7            MR. MCCLELLAN:  Point number 11?  Okay.



 8            I think what he is saying is that if there's a



 9   question -- my understanding of this -- of course, I



10   helped him draft it -- is -- is the intent of the



11   statement that he's making under penalty of perjury is



12   that if there's an inquiry, they're always informed



13   that -- that this is how we compute the tax.



14            Which it can't really be disputed.  I mean,



15   the -- the software shows that that's how it's computed.



16   And it's the taxpayer that's charging the tax.  They're



17   making the representation.



18            I mean, as to how that is perceived by the



19   customer, frankly, in my opinion, I think it's the same



20   way it is by the vast majority of customers.  Which is,



21   "Well, that's our rate.  That's the rate I'm used to



22   paying when I go to the grocery store or shopping, or I'm



23   shopping online.  That's, you know, that's the tax I



24   should be paying."



25            But they -- they are -- they get inquiries, you
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 1   know, by customers.  And whenever those inquiries are



 2   made, the facts that I just went through are what's



 3   described to the customer.



 4            ADMINISTRATIVE LAW JUDGE LONG:  And then with



 5   respect to whether the tax is represented as a California



 6   tax, looking at the invoices -- let's look at invoice page



 7   number 1, 11, 18, and 40.  Because those are from the four



 8   different states represented in -- in Exhibit 8.



 9            MR. MCCLELLAN:  Okay.



10            ADMINISTRATIVE LAW JUDGE LONG:  How, as a -- as a



11   purchaser, am I to recognize that this is not the



12   California tax?



13            I understand that you're saying people might ask



14   if it's different than what they are expecting.  But if



15   you look at, like, page 40, the Canadian tax, which is



16   $23.46 -- it's approximately 7 percent.



17            MR. MCCLELLAN:  Mm-hmm.



18            ADMINISTRATIVE LAW JUDGE LONG:  How -- how am I



19   as a -- let's say, as a Canadian purchaser, to know that



20   that's the Canadian tax?  Or prepare -- comparable



21   California tax?



22            MR. MCCLELLAN:  Well, you know, I would -- I



23   would say probably the same way that any person would



24   know -- by -- by doing some math.



25            And -- and the fact that the law says the tax
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 1   applies based on the destination; right?  And people



 2   understand that.  I mean, people know what the law says.



 3            And so, if you look at the first page under that



 4   exhibit, which is -- which I thought you called my



 5   attention to -- which is a California transaction and it's



 6   shipped to a California customer and the right rate is



 7   applied because they have a computer system that precisely



 8   does that.



 9            I mean, why on earth would a Canada customer



10   think that -- think that they're being charged California



11   tax when their rate coincides with what they're seeing on



12   the document?  To me, it -- it just is a part of general



13   commerce.  That's the way things are done.



14            CDTFA, essentially, explained in their brief



15   that, well, it doesn't matter if it doesn't say California



16   tax.  The -- the common practice is to just say "tax



17   amount."  And, frankly, the law says the tax rate applies



18   based on destination rules.  There's -- and -- and it



19   does.



20            In fact, if you just look past your nose and you



21   do some math, you see that you got the right rate.  And



22   you understand the party that's making the representation,



23   which is Appellant in this case.



24            We've just demonstrated that they, quite



25   literally, compute the tax on every transaction at the
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 1   state and local levels.  That's broken down and can



 2   present that.



 3            So in no way did they, number one, intend to



 4   represent these taxes as California tax.  We're not aware



 5   of any evidence that the Department has where a customer



 6   has made such allegations -- it wouldn't make sense to me



 7   that it would be made -- and -- and, ultimately, we've



 8   got evidence of the system.



 9            I mean, we know California tax is not being



10   applied.  You can't really dispute that.  We just walked



11   through the exhibits to show how the system is set up



12   and -- and how it applies to tax.



13            There's no 2 percent rate, for example, in -- in



14   Illinois.  And -- and if you look at the rates across the



15   board, frankly, a lot of these that we're looking at the



16   tax was remitted.  So why is that not California tax?  I



17   mean, why is not everything California tax?



18            I think you have to take a reasonable, pragmatic



19   approach and look at the facts as they stand.  And in this



20   case, I think the facts make it clear.  It's not



21   California tax.  It wasn't charged as California tax --



22   never represented as a California tax.



23            No customer has ever alleged they've been charged



24   California tax.  And, frankly, virtually every state has a



25   destination rule to the extent that if you're selling and
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 1   shipping into the particular state -- or even, for that



 2   matter, selling intrastate -- tax applies based on the



 3   destination.



 4            ADMINISTRATIVE LAW JUDGE LONG:  Thank you.  I



 5   don't have any more questions.



 6            MR. MCCLELLAN:  Thank you.



 7            ADMINISTRATIVE LAW JUDGE KWEE:  Judge Lambert,



 8   did you have any questions for the Appellant?



 9            ADMINISTRATIVE LAW JUDGE LAMBERT:  Yes.  I -- I



10   had a question.



11            Was there attempts made to repay the customers



12   for the reimbursements?  Or refunded to them?



13            MR. MCCLELLAN:  Yes.  And in -- in fact, they



14   succeeded in those attempts to some degree -- not a



15   particularly significant degree.  They sent out thousands



16   of notices to the customers -- to the -- notices to the



17   impacted customers.



18            We worked through the re-audit with the audit



19   staff.  I believe the audit has made adjustments for those



20   amounts to the extent they've been returned to the



21   customers.  They didn't have a significant response.



22   They -- they have been in contact with -- with the states



23   that -- that are applicable.



24            That information, frankly, is not relevant in our



25   opinion.  I respect that perhaps there's some discomfort
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 1   that there were taxes collected that have been not been



 2   remitted.  But it's -- it's a matter between the other



 3   states.



 4            Just as it would be if another state audited a



 5   business within its jurisdiction and it didn't pay all of



 6   its California tax.  I mean, of course it wouldn't have a



 7   viable and legal claim to the tax due to California.



 8            And, again, I go back to the fact that -- that we



 9   know this.  Because, otherwise, all the taxes paid to



10   Canada, all the taxes paid to all these other states --



11   there can't be a credit for a legitimate California



12   liability.



13            ADMINISTRATIVE LAW JUDGE LAMBERT:  Thank you.



14            ADMINISTRATIVE LAW JUDGE KWEE:  Mr. McClellan, I



15   did have one question -- clarification in reading the



16   briefing.



17            My understanding was that Appellant was



18   registered in 35 states and that the transactions that



19   we're looking at were states in which they were not



20   registered and did not remit the -- the tax amounts



21   collected to those states.



22            And, I guess, I'm -- I'm wondering, from another



23   way of looking at it -- how would we say that this is, you



24   know, say, for example -- I don't know if Chicago has been



25   registered or not -- but say, as an example, why -- why
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 1   would you he say that this is a Chicago tax if Appellant



 2   doesn't have nexus and isn't required to collect, you



 3   know, tax for Chicago?  As opposed to some other state?



 4            Aside from, you know, just the rate.  Is that the



 5   only thing we're looking at?  Because they collected the



 6   Chicago rate; therefore, this must be a Chicago tax?



 7            Do -- do you see what I'm saying?  What makes you



 8   say this is represented as a Chicago tax if your client



 9   isn't registered to collect taxes for Chicago?  And I'm



10   just using Chicago as an example.  I don't know if they



11   are -- are registered in Chicago.



12            MR. MCCLELLAN:  Sure.  I guess that's a fair



13   question.



14            I mean, ultimately, they are registered in



15   Illinois and, ultimately, have remitted the tax.  But the



16   question becomes, "What's the tax difference between that



17   and the ones that are not?"



18            I mean, the -- the reality of -- of this, as I



19   understand it, is there was someone on their accounting



20   staff that essentially set up their system to apply and



21   collect tax in the particular jurisdictions.



22            So if they're not registered in California but



23   they turn on the system, for their purposes, it -- it's



24   treated the exact same way as Illinois where they are



25   registered.  The -- the system is established to apply tax
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 1   based on the laws of the destination state, which is how



 2   it works, frankly.



 3            Again, there's a -- I don't think there's a



 4   dispute that California tax should apply to sales that are



 5   sent outside of its boarders or vice versa.



 6            The other thing that you mentioned is that they



 7   don't have nexus.  Sure, they have nexus.  I mean, they



 8   sell through independent representatives.  They have --



 9   they have sales representatives.  They have a physical



10   presence that -- that's well established under Scripto as



11   being sufficient.  So -- so they do have nexus.



12            It was really just a matter of someone turning on



13   the system.  And it became something that was uncovered in



14   the audit.  So the system was turned on and set up in the



15   same way as every other state.  You know, to -- to suggest



16   that, just because someone has a location in California --



17   and they did have another warehouse in Canada and possibly



18   one other.



19            I -- I -- my understanding is the vast majority



20   of these were shipped from California.  But that's, I



21   mean, under tax law, for -- for what we're dealing with --



22   interstate commerce transactions if you will.  I don't see



23   that that has any impact.



24            And I'm -- the Department hasn't presented any



25   evidence to say, "Well, one, the law says something







0048







 1   different."



 2            Okay.  So the law says, "Well wait a second.  The



 3   tax doesn't apply based on destination."  Right?  They've



 4   not said that.  I -- I don't think that's a supportable



 5   claim.



 6            And so if that's the norm -- and that's the



 7   practice that's been in place for over a hundred years in



 8   this nation -- I think the real question is, well, why



 9   would a customer that has a product shipped to their



10   place -- to their home, sees that -- sees that the rate



11   coincides with the rate that they anticipate seeing -- it



12   would think that it's anything other than what the client



13   represented?



14            Keep in mind that you guys are asking questions



15   about the customer.  And if you want to pull the



16   customers, or if you have evidence of the customer, I'd be



17   happy to see that.  Otherwise, it's speculation.



18   Speculation is not evidence under the law.



19            What we do have is evidence of who is doing the



20   representing, which is -- which is Appellant.  Appellant



21   is the one that makes the charges.  Appellant is the one



22   that had a system in place to charge tax to the



23   destination states.



24            I mean, really, CDTFA agreed with that numerous



25   times -- that it was destination tax.  I think, under the
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 1   facts, it's the only reasonable conclusion.  What they've



 2   said is, "Well, gosh.  We kind of, under these



 3   circumstances, have to recognize that this is, of course,



 4   for the destination state.  But if it wasn't paid, it



 5   becomes something else."



 6            So that's -- that's their position.  But we don't



 7   think it can become something else.  We think the



 8   evidence, in this case, makes it clear.  We all know we're



 9   not dealing with California excess tax.  Because why, when



10   it's paid to Illinois, does the obligation go away in



11   California?



12            So it's -- it really -- that aspect of it -- I



13   think the best way we can say it is we see that as



14   evidence of what we're -- is -- of what we're putting



15   forth.



16            That -- that's -- CDTFA's own treatment of these



17   transactions is evidence that it's not California excess



18   tax reimbursement.  It didn't become California excess tax



19   reimbursement.



20            ADMINISTRATIVE LAW JUDGE KWEE:  Okay.  Thank you.



21            MR. MCCLELLAN:  Sure.



22            ADMINISTRATIVE LAW JUDGE KWEE:  With that, I will



23   turn it over to CDTFA for your opening presentation.



24   ///



25   /// 
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 1                          PRESENTATION



 2   BY MR. CLAREMON:



 3            Thank you, members of the panel.  And bear with



 4   me as I get used to this microphone.  I think I'll have



 5   some issues at first.



 6            Good afternoon.



 7            The Appellant in this matter, Body Wise



 8   International, LLC, is a retailer of weight loss and



 9   nutritional products which held a California's seller's



10   permit during the two separate audit periods at issue in



11   this Consolidated Appeal from April 1, 2005, through



12   December 31, 2009, and from April 1, 2010, through June



13   30, 2013.



14            The sole issue for both audit items -- audit



15   periods is whether Appellant is liable for excess tax



16   reimbursement that it collected on sales to out-of-sate



17   customers totaling, as our calculation, $59,755 for the



18   first audit period and $97,443 for the second audit



19   period.



20            According to the information provided by



21   Appellant, its Canadian subsidiary exclusively serviced



22   customers in Canada.  So all orders to United States



23   customers were shipped from Appellant's California



24   warehouse via common carrier.



25            And that's stated in Exhibit 5 -- Appellant's
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 1   Exhibit 5.  It's stated in Exhibit M.  And it's also



 2   reflected in all of the decisions in this case, Exhibits A



 3   and B.



 4            There is also no evidence or contention that the



 5   property was shipped subject to an FOB Destination Clause



 6   or similar provision.



 7            In the first audit, it was determined that



 8   Appellant had excess sales tax accruals, even after



 9   accounting for sales tax paid to California and other



10   jurisdictions.



11            Appellant has stated that the balance at issue



12   arises from transactions where the property was shipped to



13   customers and states in which Appellant was not registered



14   to collect or remit tax.  And that's stated in Exhibit M,



15   page 4, and Exhibit N, pages 5, 6, and 23.



16            In the second audit, the liability is explicitly



17   from transactions shipped to states where Appellant was



18   not registered based on figures provided by Appellant.



19   And that's stated in Exhibit G, work -- Worksheets R1-12D



20   and R1-12D1.



21            Appellant has also stated on multiple occasions



22   throughout this Appeal that the excess tax reimbursement



23   was collected because of an error in how it set up its tax



24   collection software.  In other words, Appellant did not



25   intend to collect these amounts and remit them to any
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 1   other jurisdiction.  And that's stated in its opening



 2   brief in this matter and also in Exhibits M and N to those



 3   same page sets.



 4            Appellant used the same invoices whether or not a



 5   customer was located inside or outside of California and



 6   whether or not tax reimbursement was collected.  And



 7   that's shown in Exhibit K and Appellant's Exhibits 7 and



 8   8.



 9            The customers information, including ship-to



10   address, is located at the top of the page above the order



11   information.  At the bottom of the page below the order



12   information, the various charges are listed, including a



13   line for, quote, "tax amount."



14            Whether or not a customer was located in



15   California when a tax amount was charged on an invoice.



16   It did not identify the taxing jurisdiction or the rate



17   used to calculate the tax amount.  In other words, for all



18   sales, including sales to California customers subject to



19   sales tax, the invoice simply shows a charge labeled as



20   "tax amount."



21            Turning to the applicable law, sales tax applies



22   to a retailer's retail sale of tangible personal property



23   in this state unless exempt or excluded by statute.  A



24   retailer may collect sales tax reimbursement from its



25   customer if the contract of sale so provides, pursuant to
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 1   Civil Code Section 1656.1 and Regulation 1700 Subdivision



 2   (a).



 3            Under those provisions, showing an amount of



 4   sales tax reimbursement on the document of sale is



 5   sufficient to create presumption that the parties agreed



 6   to its conclusion.



 7            Pursuant to Section 6901.5, when an amount



 8   represented to a customer as constituting reimbursement



 9   for -- as -- excuse me -- when an amount represented to a



10   customer as constituting reimbursement for taxes due under



11   this part as computed and paid upon an amount that is not



12   taxable, the amount so paid shall be returned by the



13   person to the customer upon notification by the Department



14   or by the customer that such excess has been ascertained.



15            Failing that, the amount shall be remitted to the



16   State if knowingly or mistakenly computed.  Regulation



17   1700 Subdivision (b)(1) defines such amounts as excess tax



18   reimbursement.  Clarifying the term, quote, "represented



19   as tax due under this part" means an amount that is,



20   quote, "represented as constituting reimbursement for



21   sales tax."



22            Finally, the CDTFA previously concluded in Sales



23   and Use Tax Annotation 460.0242 that amounts in excess of



24   the sales price on exempt sales shipped out of state



25   constitute excess tax reimbursement when there is a
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 1   statement that, quote, "tax" is included.



 2            Here, as described in the Decisions, the



 3   transactions at issue by Appellant, a California retailer,



 4   took place in California upon delivery to a common carrier



 5   pursuant to Regulation 1628(b)(3)(D).  As such, they would



 6   have been subject to California sales tax if not for the



 7   specific exemption that applies for sales shipped out of



 8   state pursuant to Regulation 1620(a)(3)(B).



 9            The charges at issues were clearly represented as



10   constituting reimbursement for sales tax as required by



11   Regulation 1700.  A point highlighted by the fact that



12   they were made with that exact same representation as on



13   Appellant's invoices to California customers.  And it is



14   also, essentially, the same representation described in



15   Annotation 460.0242 which involved amounts labeled as tax



16   to out-of-state purchases.



17            To rebut these facts, Appellant offers a single



18   declaration, which contains vague statements that are



19   contradicted by the only contemporaneous documentary



20   evidence -- the invoices themselves -- which simply



21   represent that a, quote, "tax amount" was collected.



22            The fact that Appellant's inadvertent back-end



23   programming was calculated in other states' rates does not



24   change the fact that was represented on the Document of



25   Sale -- a representation sufficient to create a
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 1   presumption under Civil Code Section 1656.1 -- was the



 2   exact same representation as made on the Appellant's



 3   taxable in-state transactions.  These amounts fall



 4   squarely within the definition of excess tax reimbursement



 5   under Regulation 1700.



 6            Before concluding, I'll turn to some of the



 7   additional items and -- and issues listed in the June 3,



 8   minutes and orders that we've not previously addressed.



 9            With regard to the second and third issues listed



10   in the minutes and orders, pursuant to Regulation 30103



11   Subdivision (b), OTA does not have the jurisdiction to



12   issue a decision on amounts that are not the subject of an



13   adverse Appeals Bureau decision.



14            Here, the Department has not issued a



15   determination with regard to amounts paid to other



16   jurisdictions; and therefore, they are not the subject to



17   the adverse Appeals Bureau decisions issued in this matter



18   and are not within OTA's jurisdiction.



19            Nonetheless, with regard to the third issue, as



20   we stated in our additional brief dated February --



21   February 14, 2022, Section 6901.5 does not compel the



22   CDTFA to issue a determination on amounts that are paid to



23   the other states.  To that point, and as Appellant has



24   reminded us, we must look to the entire statute.



25            The primary statement of law in 6901.5 is based
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 1   on ascertainment by the Board that such excess exists.



 2   Even after that, liability to the state only arises if



 3   such amounts that have been ascertained have been so



 4   computed mistakenly or knowingly.



 5            In two different places, the statute allows the



 6   CDTFA the opportunity to examine whether an excess exists



 7   before imposing liability.  It provides ample authority



 8   for the CDTFA to ascertain or determine that no excess



 9   exists when the amounts have been -- have actually been



10   paid as tax to another jurisdiction.



11            I believe we have addressed most of the other



12   items listed in the minutes and orders either in our



13   additional brief or in our March 14, 2022, response to



14   Appellant's additional brief.



15            However, with regard to the third items -- the



16   question of whether tax was owed to another jurisdiction



17   or whether these amounts were collected for another



18   jurisdiction, which has also been discussed here today --



19   as I have already stated, Appellant did not intend to



20   collect these amounts -- amounts at all, much less intend



21   to collect them on behalf of another jurisdiction.



22            And as an unregistered out-of-state retailer,



23   Appellant would, generally, not even have been legally



24   authorized to collect them.  Appellant's entire argument



25   rests on the fact that it accidentally programmed its
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 1   software and, on that basis alone, should be unjustly



 2   enriched contrary to the explicit intent behind Section



 3   6901.5 and its predecessor 6054.5.



 4            Finally, the questions posed in the fourth item



 5   listed in the minutes and orders regarding the nature of



 6   tax and altering the nature of that tax is reflective of



 7   Appellant's arguments throughout this Appeal -- which they



 8   have repeated numerous times today -- which focus on



 9   whether or not these amounts constituted California tax.



10            This framing is neither accurate nor relevant to



11   the issues in this Appeal.  Put simply, tax is not an



12   issue in this Appeal.  And I understand that's ironic



13   given the setting.



14            By definition, tax does not apply when excess tax



15   reimbursement is collected.  So it is somewhat confusing



16   for Appellant to repeatedly insist that excess tax



17   reimbursement can only be collected when there is



18   California tax.  Excess tax reimbursement can only be



19   collected when there is no California tax.



20            At issue are amounts charged by a customer to a



21   retailer.  They did not constitute tax at the time they



22   were collected and have certainly never been paid as tax



23   to any other jurisdiction.  Therefore, questions regarding



24   the nature of the tax or whether that nature can be



25   altered are not descriptive of the issues in this Appeal.
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 1            The relevant inquiry is simply whether the



 2   amounts collected were represented as constituting



 3   reimbursement for sales tax pursuant to Regulation 1700.



 4            And to that point -- and, again, responding to



 5   the discussion today -- any -- and alluding to what I just



 6   said -- any invoice showing excess to tax reimbursement is



 7   going to have indications that tax does not apply



 8   including, specifically, that an incorrect rate was



 9   charged.



10            So an indication that tax does not apply on the



11   invoice doesn't change the fact that the amounts were



12   represented as tax reimbursement.  In fact, its inherent



13   in the nature of excess tax reimbursement that you will



14   representations on the invoice an incorrect tax rate,



15   sales to the U.S. Government --



16            I mean, there's a million reasons why excess tax



17   reimbursement may be collected on -- on an exempt sale.



18   There's no carve-out for when it's because the customer's



19   located out of state.  If the amount is represented as



20   constituting excess tax reimbursement, it needs to be paid



21   back to the State.



22            To summarize, Appellant is a California retailer



23   that, over a period of eight years, collected these



24   amounts from customers on sales that took place in



25   California under the representation that they constituted
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 1   tax reimbursement.  And it has refused to refund these



 2   amounts for another nine years.



 3            Having failed to refund the excess tax



 4   reimbursement to its customers, Appellant is liable to the



 5   State.  Accordingly, Appellant's petition and claims for



 6   refund should be denied.



 7            Thank you.



 8            ADMINISTRATIVE LAW JUDGE KWEE:  Yes.  Thank you.



 9            I did just want to get one quick clarification.



10            So it seems like an important part of the



11   Appellant's position is they're citing, too, you know,



12   6901.5.  In that language, that -- that has to be an



13   amount represented by a person or a customer, you know,



14   constituting reimbursement for taxes due under this part



15   you know, the Sales and Use Tax Law.



16            And then, you know, CDTFA, you're -- you're also



17   referring to the Regulation 1700, which uses similar, but



18   not identical, language that, you know, has to be



19   represented by a person or a customer to -- as



20   constituting reimbursement for -- for sales tax.



21            And I'm just trying to just make sure I



22   understand.  CDTFA's position is that, basically -- that,



23   you know, 6901.5 and 1700 are consistent; and 1700 is just



24   saying that reimbursement for taxes due under this point



25   and sales tax is a tax due under the Sales and Use Tax
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 1   Law.



 2            So that's -- that's, essentially, what -- what is



 3   being asserted here.  It doesn't necessarily have to be,



 4   you know, California or -- sales tax versus a Nevada sales



 5   tax; it just has to be listed as a sales tax or -- or, you



 6   know, a tax due in that part.



 7            Is that -- is that -- am I understanding your



 8   position correctly?



 9            MR. CLAREMON:  That -- that is our position --



10   that Regulation 1700 validly interprets and implements



11   Section 6901.5.  The term "represented as tax due under



12   this part" is -- it is -- it is a descriptive term that's



13   used in statute which is basically describing sales tax.



14            And I think, again, there's really no argument



15   here that it has to actually be represented as California



16   tax on the invoice; right?  That's not really in dispute



17   here; right?



18            Like, so even though that's what is purported to



19   be the legal basis for their petition, they're not



20   actually arguing that California tax or California



21   reimbursement has to be represented on the invoice.



22   Because it's not on their California invoices, and it's



23   not on any receipt that you get.



24            So, I mean, this is -- so not only does



25   Regulation 1700 validly interpreting what it means to be
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 1   represented as taxes under this part, but it's an



 2   interpretation that's consistent with, basically, common



 3   practice.



 4            ADMINISTRATIVE LAW JUDGE KWEE:  Okay.  Thank you.



 5            I'll turn over to Judge Long.



 6            Judge Long, did you have any questions for



 7   Respondent, CDTFA?



 8            ADMINISTRATIVE LAW JUDGE LONG:  No questions at



 9   this time.



10            ADMINISTRATIVE LAW JUDGE KWEE:  Okay.  Thank you.



11            And for Judge Josh Lambert, did you have any



12   questions for the Respondent, CDTFA?



13            ADMINISTRATIVE LAW JUDGE LAMBERT:  Yes.  Just a



14   couple.



15            Oh, sorry about that feedback.



16            But a couple of things -- just to clarify, I



17   think Appellant was saying that CDTFA -- your arguments



18   were changing.  And before, it was stated that CDTFA could



19   collect this tax that was, you know, intended to be



20   collected from other states.  And, now, it's being stated



21   that, you know, it was never intended to be collected and



22   its California tax.



23            And in looking at the early briefs by CDTFA, it



24   seems like there are arguments kind of that seem like they



25   were describing that CDTFA can, you know, collect tax --
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 1   these taxes to prevent, you know -- you know, some



 2   injustice, you know.



 3            So CDTFA now stating, if I understand correctly,



 4   you know, that if it was intended to be collected for



 5   those states -- other states -- then CDTFA would not have



 6   the power to, you know, do this.  Or -- are you -- is the



 7   position changed as Appellant said?



 8            MR. CLAREMON:  Give me one second before I



 9   respond.



10            Well, I -- what Appellant is referring to is a



11   single sentence in the decision in this matter that we --



12   that we do not agree with and we failed to correct until



13   our briefing -- our additional briefing in this case.



14            So that is not a position of the Department that



15   these were taxes that were other states' taxes that became



16   California excess tax reimbursement.  It has always been



17   the position -- going back to the BOE Hearing, and you can



18   look at the Exhibit N, the BOE Hearing transcript -- that



19   these were never intended to be collected on behalf of



20   other jurisdictions.



21            Because, again, we stated in Exhibit N and during



22   that BOE Hearing that these -- this was an erroneous --



23   erroneous collection on behalf of the Appellant.  But,



24   again, our position is that it's what's represented that



25   matters.
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 1            And so, while we are not compelled to issue a



 2   determination for taxes that are actually paid to another



 3   state -- I don't know exactly where the line is -- but



 4   it's -- that's not -- as I stated, that's not the -- what



 5   I would say, the descriptive framework -- that either has



 6   to be represented as a reimbursement for California tax or



 7   mutually exclusively it has to be another state's tax.



 8            I don't think that's the framework in which we



 9   discuss it; so it's certainly not our position, now.



10            ADMINISTRATIVE LAW JUDGE LAMBERT:  Thanks for



11   clarifying.



12            I'll try to get back from the mic.  I think



13   sometimes I get too close.



14            But -- and, also, just one more question.



15            Just to clarify, there's the Regulation 1700 and



16   then the -- the Statute 6901.5.  And it seems like,



17   CDTFA -- you were saying that the regulation provides, you



18   know -- it seems, like, almost, like, broader authority



19   than when you think the regulation would be more specific



20   and the statute would kind of be encompassing the -- the



21   broader authority.



22            Correct me if I'm wrong, though.



23            MR. CLAREMON:  I -- I guess, I just -- our



24   position is that it's not broader -- that -- that the



25   statute contains a term, read in its entirety,
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 1   "represented as sales tax" -- as tax -- excuse me --



 2   "represented as taxes due under this part."



 3            So I do think that the regulation, in saying



 4   that -- what that means is "represented as sales tax" is



 5   not necessarily broader; it's just interpreting what that



 6   means.  Because, again, in common practice, things are not



 7   represented as California tax.



 8            ADMINISTRATIVE LAW JUDGE LAMBERT:  Thank you.



 9            ADMINISTRATIVE LAW JUDGE KWEE:  Okay.  Thank you.



10            I believe we are ready to move on to the parties'



11   closing remarks.



12            And, Mr. McClellan, you had reserved 15 minutes



13   from your opening.  So that means you would have 25 -- 10



14   plus 15 -- minutes on your closing presentation.



15            MR. MCCLELLAN:  Appreciate that.  I just had a



16   couple of comments, and then I'll turn it over to Lucian.



17   



18                       CLOSING ARGUMENT



19   BY MR. MCCLELLAN:



20            To be honest with you, I'm not really sure what



21   the Department's position is.  I'm not sure how we deal



22   with that because it has shifted.



23            And I think what they're saying at this point --



24   and -- and maybe you guys can help me here -- is that all



25   of the transactions under audit included California --
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 1   and, when I say California tax, I, you know, just to



 2   clarify, frankly, if California excess tax is going to



 3   exist, I understand that, technically, it's not -- it



 4   doesn't apply.



 5            That's part of our argument -- is that, in fact,



 6   it does apply in the destination where the sales are



 7   actually taking place or the transactions are completed



 8   and possession transfers to the customer.  They're



 9   required to deliver it outside of the state.  So we think



10   tax does apply, frankly, because it does.



11            But is the Department saying that excess tax



12   reimbursement applies to all the transactions in the



13   audit?  That -- that California excess tax reimbursement



14   applies to all the transactions in the audit?



15            I think that's kind of an important point to



16   clarify here.



17            ADMINISTRATIVE LAW JUDGE KWEE:  This is Judge



18   Kwee.



19            I'm not sure that they were talking about



20   anything beyond the transactions that were at issue in



21   this Appeal.



22            And I'm not sure if CDTFA wants to clarify that



23   or not.  They're, you know -- this is not a time to be



24   questioning each other about, you know, questions in the



25   audit.
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 1            But, you know -- and I'd like to focus on your



 2   closing argument.  But if CDTFA wants to respond to that,



 3   you may; you're not required to.



 4            MR. CLAREMON:  No.  We don't have any response at



 5   this time.



 6            ADMINISTRATIVE LAW JUDGE KWEE:  Okay.  Thank you.



 7            MR. MCCLELLAN:  So why wouldn't there be a



 8   clarification to that question?  I guess, like, I'm asking



 9   a very clear question:  Does CDTFA claim that there's



10   California excess tax reimbursement on all the sales?  Or



11   just those where they weren't paid?  Where there -- where



12   there wasn't payment to the destination state?



13            I mean, I guess what I can do is I'll just



14   hypothetically discuss it.



15            If -- if CDTFA's position -- which it doesn't



16   want to clarify for reasons that are baffling to me -- is



17   that excess tax -- California excess tax applies to all



18   transactions.  Then how would it support its action to



19   allow that to be paid to another state?



20            It seems to belie its new claim.  It's old



21   claim -- under the old claim that it made, it made sense.



22   You know, there was some sense of it in that, you know,



23   well, it's not California excess tax, but it becomes



24   California excess tax after it's not paid.  It's like,



25   okay.  Well, that -- that -- that makes some sense of it.
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 1            The problem that I think they ran into was --



 2   "Well, wait a second.  It can't really become something



 3   else.  We got to think of something else, here."



 4            In any event, we would ask OTA to look at the



 5   totality of the circumstances here.  And -- and we think



 6   those other transactions, frankly, are at issue.  And look



 7   at -- look at the entire taxing scheme.  It's all part of



 8   the same audit.



 9            So if the conclusion is "well, this is all



10   California excess tax reimbursement," then the question



11   becomes "Well, how can it be paid to another state?"



12            Or, as we suggest, is the fact that it's paid to



13   another state and it's not disturbed and it's accepted,



14   essentially, as being taxes of the other states, that



15   that's evidence that it's not California excess tax



16   reimbursement?



17            As to the -- the error that -- that Mr. Claremon



18   points to -- and ultimately, they -- did they turn on the



19   system for the states at issue?  Which my understanding,



20   based on the D&R's own wording, is that we're not only



21   dealing with taxes where they weren't registered -- that



22   there were underpayments in locations where they were



23   registered.



24            But to the extent they weren't registered and the



25   system was turned on, when at that point, it was, if you
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 1   will, intentionally charged.  And it wasn't charged in



 2   error.  It was charged at the -- at the specific rate that



 3   applied in the destination based on the destination rules



 4   and based on the destination rates.



 5            I mean, that's the way the system worked.  It's



 6   not like somebody made a clerical error each time an



 7   invoice was issued.  Really, the -- the error came in not



 8   registering.  That's -- that's where the error came in.



 9   Not that tax didn't apply; tax did apply.



10            Let's see here.  This, you know -- as to



11   Regulation 1700, I -- I think that, with -- with due



12   respect, they're getting a little cute here.



13            I mean, the law very clearly says that no



14   regulation adopted is valid or effective unless consistent



15   and not in conflict with the statute and reasonably



16   necessary to effectuate the purpose of the Statute.



17   Government Code 11342.2.



18            And there's, of course, a -- a slew of case law



19   that supports that concept.  I don't think the Department



20   will dispute that.  So it has to be consistent.



21            I'm not saying that Regulation 1700 is invalid.



22   What I'm saying is that the way it's being read is



23   invalid.



24            To -- to use the term "sales tax" in such a



25   way -- to say that it applies to sales tax of any state, I
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 1   think, is well beyond any authority California has and



 2   it's right.  In the legislative history, the Legislature



 3   made it clear they're dealing with taxes due under this



 4   part and that you have to represent it as being taxes due



 5   under this part.



 6            I think that's why you asked the questions you



 7   asked.  I, frankly, think you're on the right track.



 8            I hope you agree with our conclusion.  We think



 9   the facts make it pretty clear that the person that's



10   representing these taxes -- which is our client, the



11   Appellant -- it's not the customer representing these



12   taxes; it's the seller, the Appellant -- that they have a



13   system designed very specifically to apply tax to the



14   state.



15            We have evidence that proves it.  To say, "Well,



16   we think the customer may have thought it was from



17   California because they had a warehouse in California." --



18   guys, they had a warehouse in Canada as well.  It's Body



19   Wise International.



20            It's like, who cares where their warehouse is



21   really?  It doesn't impact the -- the application tax.



22   And we have a system that is designed to apply tax based



23   on the destination.  And it's out-of-state tax.  If we're



24   being real about this -- if we're being intellectually



25   honest about this -- it's out-of-state tax.
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 1            That's why, when it's paid to the other states,



 2   California doesn't have a problem with it; CDTFA doesn't



 3   have a problem with it.  Because it would be, frankly,



 4   ridiculous for them to.



 5            ADMINISTRATIVE LAW JUDGE KWEE:  Mr. --



 6            MR. MCCLELLAN:  Yes, sir?



 7            ADMINISTRATIVE LAW JUDGE KWEE:  Could you just



 8   double check that your mic is on?  I'm getting feedback



 9   that they might be having a problem hearing -- picking up



10   your voice online.



11            MR. MCCLELLAN:  Okay.  I'll just say that all



12   over again.  Just kidding.  We -- we got it on the record;



13   right?  Okay.  Good.



14            As to unjust enrichment, frankly, CDTFA can't act



15   in equity.  I understand that the purpose of the



16   legislation is to prevent people from holding out



17   California tax -- and when I say "California tax,"



18   representing it as California tax when it's not



19   actually -- actually due -- that in those cases, the



20   Legislature has said, "Well you give it back to the



21   customer, or we get it."



22            But the Legislature knows and -- and, frankly, it



23   couldn't get past a review committee -- if the Legislature



24   tried to establish a law and said, "We also get everybody



25   else's tax when it's not properly paid.  And, hey.  Why
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 1   limit it to sales tax?  You know, let's -- let's -- let's



 2   go for all."



 3            I mean, the default, "If you're not paying your



 4   taxes completely accurately, let's go after it all."



 5   Well, that's not how it works.  Everybody knows that.



 6            I mean, there's constitutional principles that --



 7   that very clearly prevent that.  That's not the way



 8   auditors are trained.  There's nothing in the Audit Manual



 9   that says "audit transactions of other states."



10            So, ultimately, we don't disagree the purpose



11   of -- of -- of the statute.  But when there is a statute



12   on point, even the Court has to follow the statute.  It



13   can no longer act in equity and go around the statute.



14   It's bound by it's rules.  So, frankly, to say that is --



15   is, we think, without meaning.



16            I don't have anything to -- to add.



17            How much time do we have, Judge Kwee?



18            ADMINISTRATIVE LAW JUDGE KWEE:  Sorry, my mic was



19   off.



20            I think you've used ten minutes.  Now, you have



21   about 15 minutes.



22            MR. MCCLELLAN:  Okay.  I'll turn it over to



23   Lucian.



24   ///



25   ///
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 1                       CLOSING ARGUMENT



 2   BY MR. KHAN:



 3            Thank you.  Basically, CDTFA's whole case hinges



 4   on this being -- sorry -- CDTFA's case hinges on this



 5   being California excess sales tax reimbursement.



 6            So again, I'm going to go over a few things here



 7   in the statute and regulation and see if it even fits the



 8   definition.  It's got to be an amount represented by a



 9   person to a customer as constituting taxes due under this



10   part.



11            Now, they've talked about the -- the invoices



12   being -- just showing the tax amount, not stating which



13   state's tax is being collected, and you'd have to do



14   calculations and figure out what the tax rate at the



15   destination state may be to determine if that's the tax



16   being collected.  We've already said that that is how it's



17   happening.



18            But they talk about the invoices being ambiguous.



19   But at the same time, they think the invoices somehow show



20   that the retailer represented that it's California tax.



21   Well, how can it be ambiguous?



22            So you can't tell if, in the example that Jesse



23   presented -- that it's our tax; but yet they think that



24   there's enough on there to say this was represented as



25   California tax.
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 1            Well let's just look at the disputed fact, and,



 2   well, we call it "undisputed."  Maybe the Department will



 3   disagree.  But there's really two things here that I think



 4   are important to keep in mind:  That the amount billed in



 5   these disputed transactions is commensurate with the



 6   correct tax rate of the state of destination.  And, in



 7   each case, the customer's an out-of-state customer --



 8   they're not a California customer.



 9            It just seems impossible to believe that,



10   somehow, a customer who receives those invoices might be



11   fooled or somehow think that this is being represented as



12   California tax.  Why would they have any such belief?



13            Whether they know that it's their tax -- that's



14   one thing.  But I doubt that any Illinois customer, or any



15   out-of-state customer, would ever believe that California



16   tax is being collected.  So to talk about the ambiguity



17   and the -- and the invoices, but say, yeah, it supports



18   their position it's represented as California tax is just



19   an erroneous opinion.



20            Now, let's get into excess reimbursement as it's



21   defined in Regulation 1700.  Okay.  It basically talks



22   about two circumstances where you would have excess tax



23   reimbursement:  When an amount represented by a customer



24   as constituting sales tax is computed on an amount that is



25   not taxable or is in excess of the amount actually paid by
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 1   the customer.



 2            Is this on the amount that's not taxable?  In the



 3   Illinois example, we had a taxable sale.  The rate that



 4   was billed was the correct rate; so it's not a nontaxable



 5   sale.  So it doesn't fit that definition.



 6            And then, when you talk about an amount in excess



 7   of the taxable amount, if the Illinois tax that was billed



 8   was the correct amount, it's not in excess.  So how does



 9   it fit this definition?



10            They just want to ignore that that was Illinois



11   tax being billed.  It was the correct amount and then,



12   somehow, call it California excess sales tax reimbursement



13   when it was never represented that way on the invoice --



14   where the Illinois customer would not believe that it's



15   California tax.



16            This is just, simply, an argument that's being



17   made to get tax that they feel that Body Wise -- if they



18   didn't -- if they didn't pay it to those states -- that



19   they should not get to keep it or dispose of it some other



20   way.  This -- all of a sudden, California has jurisdiction



21   over this whole matter.



22            And the fact of the matter is they don't.



23   Because, if you look further in Regulation 1700, it starts



24   talking about offsets.  Okay.  Offsets are allowed under



25   Regulations 1700 in certain circumstances.
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 1            And one example that they give is you have a



 2   construction contractor who uses materials in a



 3   construction job -- and if you're familiar with Regulation



 4   1521, they are the consumer, which means the sale to them



 5   is a taxable event; they owe tax on their cost price --



 6   but in the example given, the contractor failed to pay



 7   tax.



 8            This is a subcontractor.  The prime contractor



 9   collects tax from the landowner who contracted to have the



10   work done.  Now, that -- what the prime contractor



11   collected -- was excess tax reimbursement because the only



12   tax that was due was by the subcontractor on his cost; but



13   yet they talk about offsets being allowed.



14            So they allow an offset for the amount paid by



15   the prime contractor that was collected from the customer.



16   They allow an offset for use tax due by the sub because



17   he's a consumer.  The remainder is an excess tax



18   reimbursement.  And then, under the rules, that remainder



19   must either stay with the state or it's refunded to the



20   customer.



21            But, again, it's what they call the "same



22   transactions" test.  And, basically, it's defined under



23   the same transactions test as involving the same piece of



24   property.



25            Now, there's another example -- and I'm not going
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 1   to go into too much more detail on this -- it's entitled



 2   lessor of tangible personal property.



 3            You have a lessor who buys property that he's



 4   going to lease.  He pays tax on the property; so that is a



 5   nontaxable lease.  But what happens is the lessor, not



 6   knowing any better, collects tax on the rental receipts.



 7   There is no tax due because you're leasing taxed paid



 8   property.  So you never took the option of just collecting



 9   tax from other receipts; so the amount collected was



10   totally excess tax reimbursement.



11            And what it says is that the amount of money



12   collected can be used, basically, to reimburse the lessor



13   up to the point that he's paid tax on the purchase price.



14   The rest, again, would be excess tax reimbursement -- it



15   stays with the State or goes back to the customer.



16            So these examples that they give -- these are for



17   transactions and things happening entirely in California.



18   It was never intended to fit this type of scenario.  And



19   it's just simply not -- not excess tax reimbursement by



20   definition.



21            Getting to Annotation 460.0242 that was sited in



22   CDTFA's brief -- the facts are just simply not relevant



23   here.  All that was was a California seller who was



24   selling wine.  And there was out-of-state customers that



25   California sellers shipped to.  And all the customers were
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 1   told was, "The wine will cost you X amount.  And I'm going



 2   to add on shipping and tax."



 3            Well, ultimately, when the customers were billed,



 4   they were not even billed a separate amount for tax.  Now,



 5   you could argue the facts are the same because you've got



 6   an out-of-state customer.  But what's really different is



 7   then the seller -- after -- after -- after billing this



 8   tax into the billed amount -- they took the correct tax



 9   amount based on the sales price, and they paid it over to



10   BOE.  So the seller considered that to be California tax,



11   and these worded themselves in interstate commerce.



12            But that's the big difference in this case.



13   Because there was never any intention that this would have



14   anything to do with California except for the fact that



15   the stuff was shipped from California to an out-of-state



16   location.



17            And finally, they've talked about Decorative



18   Carpets.  It's just simply not relevant.  Decorative



19   Carpets is a case before they ever had Revenue Tax Code



20   Section 6901.5 about excess reimbursement.  And before



21   they even had the precursor to that 6054.5.



22            It involves a construction contractor who was



23   furnishing and installing carpet.  And, again, under



24   Regulation 1521, that contractor would be the consumer of



25   the carpet owing tax on cost.  But for some reason, when
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 1   they billed this stuff out, they would bill it as if they



 2   were retailing the carpet.



 3            So it would be the amount of tax that was



 4   computed was based on the bill price -- and maybe even



 5   they collected on labor sometimes -- but the point is tax



 6   was only due on the cost of the carpet.  They were



 7   collecting the tax from the customer as if they were the



 8   retailer.  And by definition, they are only the consumer



 9   of the carpet.  So that was all excess tax reimbursement.



10            And in that case, what did we have?  We had the



11   California construction contractor -- call him a retailer,



12   whatever you want -- you got a California consumer, and



13   they pay the tax to the state.



14            None of that has anything to do with this type of



15   fact pattern where you're shipping anything outside the



16   state.  You're not talking about a rate that is calculated



17   for another state.  And you don't have a customer from --



18   from California.



19            In -- in the present -- in this -- in this case



20   you've got a California consumer or customer -- homeowner



21   versus an out of the state resident in the current case.



22   So it's just simply not relevant.



23            And this all preceded the statute about excess



24   tax reimbursements.  They were trying to do equity at a



25   time they didn't have statute to cover.
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 1            So the bottom line is, here -- is if you look at



 2   the statue and the Reg. 6901.5 -- you look at the



 3   regulation -- all the discussion is "What did the parties



 4   understand?"  And "Is that a reasonable interpretation



 5   under the circumstances?"  And it's not.



 6            Our argument is this was never excess tax



 7   reimbursement by definition.  The facts don't fit.  And so



 8   therefore, if it's not excess tax reimbursement, 6901.5



 9   doesn't apply.  Neither does Regulation 1700.  And CDTFA



10   should have just left it alone.



11            It just involved a taxpayer in another state.



12   They are not in charge with enforcing another state's law.



13            It's just one of these things where, if something



14   happens in another state, the person moves to



15   California -- California cannot take care of the problem.



16   It's the other state.  That person has their problems with



17   another state.  It just does not involve California.  It's



18   a jurisdictional question.



19            Thank you.



20            MR. MCCLELLAN:  Judge Kwee, I'm not sure how much



21   time we have, but this should be quick.



22            ADMINISTRATIVE LAW JUDGE KWEE:  Yes.  You still



23   have a five -- a little over five minutes left.



24            MR. MCCLELLAN:  Okay.



25            Earlier, I -- I would just reiterate, of course,
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 1   everything that we said -- I think is important, which is



 2   why we said it -- and I would just reiterate that what the



 3   law says is represented; right?



 4            It's -- it's not -- and it says "represented to



 5   the customer."  Okay?  Which means that the person that's



 6   representing it is Appellant.



 7            We have evidence in -- in the form of a



 8   declaration.  We have evidence in the form of a software



 9   system, which -- which I just want to make sure



10   that that -- that is going to be addressed in the opinion



11   and describe what these things are showing, which is that



12   the tax was specifically computed -- I don't think there



13   can be any dispute here.  And if there is, I haven't heard



14   any -- it was specifically computed based on the



15   destination rates.



16            And -- and if you look at the exhibits, it's the



17   numbers that come from those destination rates that is



18   then represented as the amounts on the invoice.  So I



19   don't believe that you can reasonably dispute that



20   Appellant represented tax of the destination state.  That



21   was absolutely their intent; and that's what they actually



22   did.



23            Now, to say, "Well what did the customer think



24   about it?"  You can speculate, but the speculation really



25   doesn't do us much good.  You know, we describe what we
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 1   think a reasonable customer would think.  For some reason



 2   there's -- there's a different opinion.



 3            Even if there's a 2 percent rate by way of



 4   example, I don't think a customer in Illinois that -- that



 5   has a 2 percent rate would think that it's California tax.



 6   I don't think a California person that gets a 2 percent



 7   rate on a bill is going to think it's California tax.



 8   They're going to say, "Wait a second.  Our rates are



 9   higher."



10            And -- and, frankly, again, that's the way the



11   system works.  I mean, sales tax, universally speaking, is



12   a destination based system.



13            So just, please, I would -- I would encourage you



14   and emphasize that the statute very clearly says



15   "represented to the customer."  And -- and we do have



16   evidence to show what it was represented as.



17            We have no evidence to say that a customer



18   thought that it was California tax.  None.  And in the,



19   you know -- it would be one thing if there was a scheme



20   that made it that way, but there's not.  So there's --



21   there's really no basis other than pulling it out of thin



22   air and speculating.  And speculating isn't evidence.



23            Other than that, we appreciate your time.  We



24   appreciate the opportunity being before you today.



25            We --  we do believe strongly that the amounts
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 1   that we're dealing with here are not California excess tax



 2   reimbursement.  We would ask you to grant both the refund



 3   and the petition.



 4            Thank you.



 5            ADMINISTRATIVE LAW JUDGE KWEE:  Yes.  Thank you.



 6            So we do have ten minutes left for CDTFA, if you



 7   have any final remarks before we conclude today?



 8            MR. CLAREMON:  Thank you.



 9   



10                       CLOSING ARGUMENT



11   BY MR. CLAREMON:



12            I don't have anything to add to our initial



13   presentation.  I think we explained what our position is



14   with regard to the amounts in question.



15            I do want to respond to just a few of the points



16   they made in Appellant's closing.



17            First, the idea that, when the definition of



18   excess tax reimbursement being on an amount that is not



19   taxable -- the idea that that would be referring to



20   another state's tax and so that it can't be excess tax



21   reimbursement if it is taxable in another state is simply



22   contrary to law.



23            California law is referring to California tax.



24   So when it's saying it's not taxable, it's saying it's not



25   taxable in California.  That's -- that's what it means.
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 1            Going further down, Regulation 1700 -- when in



 2   the discussion of offsets, certainly, excess tax



 3   reimbursement can be collected on sales for resale.  It



 4   can be collected when the wrong party on a transaction



 5   pays tax.  But that's not to say that it can't also be



 6   collected when no tax is due on an exempt sale.



 7            So the existence of rules for offsets in one



 8   situation has literally no bearing on what the rules are



 9   for when no tax is owed.  So I don't see how that's



10   applicable in any way to this case.



11            And then, finally, Annotation 460.0242 -- you



12   know, regardless of what Appellant surmises from that



13   case, the facts -- the pertinent facts are the same.  It



14   was a sale that was exempt as a sale in an interstate



15   commerce to an out-of-state customer.  Tax was applied.



16            It was simply labeled as tax.  We don't have any



17   knowledge of the intent of the retailer in that case.  And



18   the conclusion that's been annotated by the CDTFA in that



19   case is that that amount constituted excess tax



20   reimbursement.



21            Thank you.



22            MR. MCCLELLAN:  Judge Kwee, may I just respond,



23   briefly?



24            ADMINISTRATIVE LAW JUDGE KWEE:  Sure.  You can



25   have -- you still have a couple of minutes remaining.  You
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 1   could use up your remaining minutes.  I think about three



 2   minutes or so.



 3            MR. MCCLELLAN:  Okay.



 4            I think a point Mr. Claremon just made is a point



 5   we've been trying to make all along.  So it seems we may



 6   have struck a chord here, which is, of course, when



 7   California refers to tax, it is referring to California



 8   tax.  And that's something that -- that we would like to



 9   emphasize.



10            As to the annotation, you know, it says here that



11   there was a charge for $48 plus tax and shipping.  And



12   then elsewhere on the internet order form, it -- it states



13   the shipping cost is $8.  It doesn't say the rate.  It



14   doesn't say that the rate applied was the rate of the



15   destination.  It doesn't say that the seller was



16   registered in numerous states.



17            It seems to be a very unsophisticated.  It's an



18   order -- a telephone order process.  I think there may



19   have been facsimiles involved.  They clearly didn't have a



20   tax software system in place -- from a reading of it --



21   that supports that the tax of the destination was



22   specifically applied.



23            And we think that that is supported by the fact



24   that the seller thought they were collecting California



25   tax -- probably because they thought they should --
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 1   remitted it to California; said, "Well, wait a second.



 2   This is a sale and interstate commerce.  Tax doesn't



 3   apply"; filed a claim for refund; was denied in part; and



 4   accepted in part.



 5            But, ultimately, we don't see any facts in that



 6   annotation.  Of course, it's not binding on OTA, or



 7   anybody else.  But, even if it was, we just don't see any



 8   facts that are relevant.



 9            Thank you.



10            ADMINISTRATIVE LAW JUDGE KWEE:  Okay.  Thank you.



11            So Judge Long, did you have any final questions



12   before we conclude this hearing?



13            ADMINISTRATIVE LAW JUDGE LONG:  No further



14   questions.



15            ADMINISTRATIVE LAW JUDGE KWEE:  Okay.  Thank you.



16            And Judge Lambert, did you have any final



17   questions before we conclude today?



18            ADMINISTRATIVE LAW JUDGE LAMBERT:  No further



19   questions.  Thanks.



20            ADMINISTRATIVE LAW JUDGE KWEE:  Okay.



21            With that, we are ready to conclude.  And this



22   case is submitted on Tuesday, June 21, 2022 -- summer



23   solstice.



24            The record is now closed.



25            And I'd like to thank everyone for coming in
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 1   today -- this afternoon.  The Judges will be meeting and



 2   we will decide the case later on.  We'll send you a



 3   written opinion approximately within 100 days from today's



 4   date.



 5            The Hearing and Appeal of Body Wise International



 6   is adjourned.  That concludes our hearings for today.



 7            Thank you.



 8            MR. MCCLELLAN:  Thank you.



 9            MR. CLAREMON:  Thank you.



10            (Proceedings conclude 2:50 p.m.)



11   



12   



13   



14   



15   



16   
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18   
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 1                    REPORTER'S CERTIFICATION



 2   



 3                 I, the undersigned, a Registered



 4   Professional Reporter of the State of California, do



 5   hereby certify:



 6            That the foregoing proceedings were taken before



 7   me at the time and place herein set forth; that any



 8   witnesses in the foregoing proceedings, prior to



 9   testifying, were duly sworn; that a record of the



10   proceedings was made by me using machine shorthand, which



11   was thereafter transcribed under my direction; that the



12   foregoing transcript is a true record of the testimony



13   given.



14            Further, that if the foregoing pertains to the



15   original transcript of a deposition in a federal case,



16   before completion of the proceedings, review of the



17   transcript [] was [×] was not requested.



18            I further certify I am neither financially



19   interested in the action nor a relative or employee of any



20   attorney or party to this action.



21            IN WITNESS WHEREOF, I have this date subscribed



22   my name.



23   Dated: July 12, 2022
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