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Sacranento, California; Wdnesday, July 20, 2022
11: 00 a. m

JUDGE LONG Then we're ready to go on the record
NOW.

We are opening the record in the Appeal of
K. Maraccini, OTA Case 18103866. This matter is being
hel d before Ofice of Tax Appeals. Today's date
July 20th, 2022, and the tine is 11:00 a.m This hearing
i's being convened in Sacranento, California.

Today's hearing is being heard by a panel of
three Adm nistrative Law Judges. M nane is Keith Long,
and | will be the lead Adm nistrative Law Judge. Judge
Teresa Stanley and Judge Josh Al drich are the other
menbers of this Tax Appeals Panel. Al three Judges w ||
neet after this hearing and produce a decision as equal
parti ci pants.

Al t hough the | ead Judge will conduct the hearing,
any Judge on this panel nmay ask questions or otherw se
participate to ensure that we have all the information
needed to decide this Appeal.

For the record, will the parties please state
their nanmes, starting with M. Maraccini.

MR. MARACCI NI : Kenneth B. Maraccini.

JUDGE LONG And CDTFA?

Kennedy Court Reporters, Inc.
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MR. NOBLE: Jarrett Noble.

MR. PARKER: |'m Jason Parker, and we have al so
have Stephen Smith in the audience with us.

JUDGE LONG  Thank you.

The exhibits for this appeal consist of CDTFA
Exhi bits A through H On June 30th, 2022, CDTFA enuiled a
copy of Exhibits A through Gto Appellant. On July 14th,
2022, CDTFA submitted Exhibit H, a copy of the revised
audit work papers.

M. Maraccini, at the prehearing conference, we
requested that you review the exhibits. And now, | ask if
there are any objections to the exhibits.

MR. MARACCINI: No, sir.

JUDGE LONG Thank you. Then they are admtted
wi t hout obj ecti on.

(Departnment's Exhibit Nos. A-H were received in

evi dence by the Adm nistrative Law Judge.)

JUDGE LONG Additionally, in Appellant's Exhibit
| ndex, Appellant submit -- identified Exhibits 1 through
5. CDTFA did not previously raise any objections to
Exhibits 1 through 3. In the July 21st, 2022, mnutes and
orders, it was explained that none of the Appellant's
subm ssions could be identified as Exhibit 4, M. Luchin's
crimnal record.

We provided tinme for Appellant to submt this
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exhibit, and it was received tinely. Additionally, the
first page of Appellant's Exhibit 1 was inadvertently
excluded fromthe hearing binder. Copies of these
exhibits were distributed to the panel nenbers and to
CDTFA.

Does CDTFA need any tinme to review t hese
exhi bits?

MR. NOBLE: W do not need any further tine to
review the exhibits. However, we did have an objection to
one of the exhibits that was provided today.

JUDGE LONG And what is the objection?

MR. NOBLE: The first page of the packet that was
provi ded today -- there's no official nanme of the
docunent, but it starts off with the following is a |ist
of forms required for transfer of the restaurant.

The CDTFA has concerns with the authenticity of
the signature on this docunent. The signature on this
docunent appears to be a photocopy of the signature on the
June 21, 2013, bill of sale, which is Appellant's Exhibit
1. There are fade marks where the pen did not fully
contact with the paper, when the signature was
bei ng signed, that are identical.

In conparison, if you | ook at CDTFA' s Exhibit B,
which is the Lease Transfer Agreenent signed by the

purchaser, and CDTFA's Exhibit C, which is the alcoholic

Kennedy Court Reporters, Inc.
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beverage transfer application. You can tell that the
purchaser's signature, M. Valentino -- it does not have
the sanme fade marks on the "V," the "A " or the "L."

Al t hough we're not handwiting experts, we have
concerns with the first page of the exhibits that were
provi ded this norning.

Thank you.

JUDGE LONG  Thank you.

Your concerns are noted and wll be considered in
t he opinion. However, | amgoing to accept page 1 of the
exhibit as it is relevant to the appeal.

Next -- next, Appellant's Exhibit |ndex
identified Exhibit 5 as the business's sales and use tax
returns for the purpose of showi ng that he did not sign or
file these returns. The sales and use tax returns were
not submtted by either party and are not included as
exhi bits. However, in our July 1st mnutes and orders, we
requested that CDTFA review their Appeal s Bureau decision
and determ ne whether the question of Appellant preparing
and filing returns was in dispute.

Can CDTFA confirm whether this is the case?

MR. NOBLE: Yes. |It's not in dispute. W
stipulate we did not sign any of the sales and use tax
returns during the period in issue.

JUDGE LONG  Thank you.

Kennedy Court Reporters, Inc.
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So Appellant's -- or CDTFA' s Exhibits A through H
are admtted w thout objection. Appellant's Exhibits
are -- nunbered 1 through 4 are adm tted.

(Appel lant's Exhibit Nos. 1-4 were received in

evi dence by the Adm nistrative Law Judge.)

JUDGE LONG We officially note CDTFA s objection
with respect to page 1 of Exhibit 1, which was revi ewed
t oday.

CDTFA, is the sunmary of the exhibits | just
provi ded accurate?

MR. NOBLE: Yes, sir.

JUDGE LONG And, M. Maraccini, is the sunmary
of the exhibits that | just provided accurate?

MR. MARACCINI: Yes, your Honor, it is. | have a
guesti on, however.

JUDCE LONG  CGo ahead.

MR MARACCINI: | -- | do have an objection to
one of the itens, which is the Assignnent of Lease.

JUDGE LONG Ckay. Go ahead.

MR. MARACCINI: | never signed this docunent,
ever. | have never even seen this docunent until they
submtted it to ne.

And there's sone -- again, if they're going to
tal k di screpancies, there's sone discrepancies in

signatures -- how ny nane is printed on one of the

Kennedy Court Reporters, Inc.
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documents, which is not -- not any way that | print

anything. And again, | was never present at the tine this
thing was signed. | had no idea that it even existed
until | got this, a package, fromthem after our June --

July 1st neeting.
JUDGE LONG Oh, okay. Simlar to CDTFA s
obj ection, we're going to take that under advi senent.
That will be considered in the opinion. |If you'd like to
discuss it in your presentation, you may; however, | am

going to admt the Exhibit as it is relevant to this

appeal .

MR. MARACCI NI :  Thank you, sir.

JUDGE LONG Today -- today, we are hearing three
issues in this appeal. They are, one, whether Appell ant

is liable for the tax arising fromunreported taxable
sal es; two, whether any reduction to the nmeasure of
unreported taxable sales is warranted; and three, whether
t he negligence penalty is warranted.

M. Maraccini, you requested approximtely
30 m nutes for your opening presentation, and you nay
begi n when you are ready.

MR. MARACCI NI :  Thank you, sir.
111
111
111
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PRESENTATI ON

MR. MARACCINI: The first thingis, | sold this
business to M. And Ms. Luchin on January 1st of 2013. |

have nothing to do with the business. | had no
i nvol venment in the business for -- fromthen on.
| did present themw th a bill of sale. |

presented themw th a prom ssory note. One of the
comments that they gave ne was that there was no nention
on the note regarding its connection with the bill of
sale. However, directly on the bill of sale, it reads,
"The purchase price is $100,000 and will be paid for with
a note in that anount at a rate of 3 and a half percent
for 60 nonths."

Again, the transfer of the liquor license -- you
have before you the notice that | have been requesting it.
But it actually wasn't transferred until 2015, when |
received a notice froma gentl eman who w shed to purchase
it fromne. At which point, | said, "I don't own it, |
sold it with the business.™

He sent ne sone nore paperwork, which you can
read, that states that the liquor |icense was given -- was
assigned with a lien against it -- was given to a
gent| eman who had previously sued M. And Ms. Luchin for

nonpaynent of their wages.
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The assignnent of |ease, as | stated before, |
see -- | have two problens with it: Nunber one, unless
t hey have proof that M. Luchin purchased the business
fromnme, as it was mnmy business, why would they not
guestion an assignnment of the lease in 2014 if he didn't
own the business? He couldn't transfer the lease into his
nane unl ess he owned the business.

Lastly, on the -- | was taken to court -- to the
Bureau of Labor Conm ssions on a suit froman enpl oyee.
The judgnent was in ny favor. And one of the comments was
that there's no -- they -- they accept the bill of sale.

“I't's undi sputed that Maraccini sold the business
to the Luchin's, effective January 1st, 2013. Submtted
into evidence, the prom ssory note, the bill of sale, and
judgnent filed against the Luchins, asserted that no
enpl oyer-enpl oyee relationship with the plaintiff did
not -- and to control his working conditions."

And | astly, I'mnot disputing their anounts
because | don't know that. Because | can't tell control
of the paperwork or anything to do with the business after
January 1st.

However, the gentleman on this, regarding
M. Luchin's arrest record -- the gentleman who they --
word they took that, no, he did not buy the

busi ness was -- admtted to a bank robbery in Marinda,

Kennedy Court Reporters, Inc.
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California. 1t was published in several papers.

And lastly, | have several itenms from
M. Luchin's personal -- let's see -- Facebook page, a
nunber of other things, which you have, where he states
that he's chef and owner of Otavio Osteria restaurant.
And sonme of these articles go back to 2010, when we opened
t he restaurant.

And | astly, their assunption, apparently, when we
had the hearing -- the prehearing hearing, was that
Ms. Luchin -- Mchelle Luchin was ny bookkeeper. Well,
she kept books for the restaurant, that's true. But
Ms. Luchin had no authority to sign ny signature or ny
nanme to any | egal docunent. She did not have a power of
attorney.

And I'm-- I'mat fault for not understanding the
rules in regards to sales tax filings. But | never
subm tted any inaccurate or untruthful information because

| never saw them and | never signed them

As far as the -- as far as the conplaint that --
excuse ne, your Honor, | have to turn that off -- that --
| have no -- | have no dispute with their figures because

| had no way of know ng what those figures were to begin
wi t h.
Al'l check statenents were sent to M. And Ms.

Luchin's hone address. And at the time | owned it, | did

Kennedy Court Reporters, Inc.
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not hing nore than -- than nonthly, | would check the bank
statenents online to nmake sure there was no unauthorized
or excessively large checks witten. And if there were, |
could go and see who those checks were witten to. But
t he statenents never came to ne.

And when we changed the account over on the, |
t hink, January 3rd -- that paperwork di sappeared because
by the time | was notified | needed it, all the enpl oyees
at Wells Fargo Bank had changed, and sonehow or ot her,
they had no record of the change in checking accounts.

So again, I'mnot disputing their nunbers. |'m
di sputing the fact that in any way, shape, or forml'm
responsi ble for them

Thank you.

JUDGE LONG  Thank you M. Luchin -- I'msorry --
M. Maraccini.

| do have a few questions regarding the sale of
the |liquor |icense.

MR. MARACCINI: Yes, sir?

JUDCGE LONG So first, the briefing states you
transferred the liquor license to the Luchin's on
January 1st, 2013; however, the transfer -- or the intent
to transfer, which was recorded with the County, wasn't
until 2014. And then additional exhibits that you

submtted indicate that the liquor |icense may have been

Kennedy Court Reporters, Inc.
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sold in 2015.

Can you wal k me through the history of the sale
of a liquor license? Explain that alittle bit to ne?

MR. MARACCINI: Yes, sir.

As it states on the bill of sale, "Purchase
price -- the sale's to include all food and |iquor
inventory, all equipnment, as well as current cash on hand,
recei vables. The sellers are responsible for contacting
all -- all State and County agencies in change of
ownership as well as State Liquor Control Board and Wells
Far go Bank."

To ny know edge, until | was infornmed -- | was
called -- | think it was in April or March or April of
2015 -- a gentlenman called and asked ne if | would be
willing to sell the liquor license. | told the gentlenan
| don't own the liquor license. | assigned -- | signed an
assignnent of the liquor license to M. and Ms. Luchin on
January 1st of 2013. That was the last | heard from him

Then | got another call from himsaying that M.
and Ms. Luchin had attenpted to file the change in |iquor
license -- to change the liquor |icense and had been
notified that the liquor license was -- has been held up
on a lien to the gentl eman whose nane appears on the
paper wor K.

He told ne that, because there was lien --

Kennedy Court Reporters, Inc.
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JUDGE LONG M. Maraccini -- M. Mraccini, |I'm
sorry to interrupt. W just want to nake sure that --
that the questions that you' re answering are not
testimony. If you'd like -- or argunent instead of
testinmony. If you'd like to present them as testinony, we
can swear you in as a witness and give you the opportunity
to present themas testinony as -- as opposed to -- to
sinply argunent.

However, that al so does all ow CDTFA t he
opportunity to ask you questions, also.

MR. MARACCINI: I'msorry, sir. You asked ne to
expl ai n.

JUDGE LONG | -- | know. However, | want to
make sure that I'mclear that this explanation, as it is
now, is presented -- or is accepted as argunent as opposed
to fact. And if you would |ike us to consider your
testi nony as evidence, we can do so -- or your answer as
evi dence, we can do so. However, we have to swear you in
as a wtness.

MR. MARACCINI: No, sir. It's all -- all the
paperwork | provided explains the situation, how -- how
the liquor lIicense got transferred, and what the object of
t hat was.

JUDGE LONG Ckay. Thank you. Then you may

pr oceed.

Kennedy Court Reporters, Inc.
800. 231. 2682

16



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

MR. MARACCINI: | m sunderstood your question.

JUDGE LONG No problem

MR, MARACCI NI :  Ckay.

JUDGE LONG And the -- nmy next question with
respect, then, to the Liquor License Intent to Transfer,
whi ch was signed 2014, as well as the | ease transfer -- is
it your contention that those signatures are not your own?

MR. MARACCINI: No, sir. | never signed a form
on the date indicated. | signed one request for transfer
of liquor license on January 1st of 2013. That's the only
request for a transfer that | signed, personally.

Whet her or not sonehow or another this is not --
this is the sane form but changed -- the date changes, |
cannot say. | don't know. But no, sir. | did not sign
this formon the date indicated.

JUDGE LONG Ckay. Thank you.

I would like to allow ny panel -- co-pane
nmenbers to have the opportunity to ask questions as well.

And we'll start with Judge Stanley.

JUDGE STANLEY: Good norning, M. Maraccini.

| just have a quick question about the | atest
exhibit, the one-page exhibit that you submitted this
nor ni ng.

MR MARACCINI: Yes, nm' anf

JUDGE STANLEY: Do you happen to have any of the

Kennedy Court Reporters, Inc.
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responsi ve docunents? 1 through 5? Did the Luchins ever
provide you wth any of these docunents.

MR. MARACCINI: No, ma'am | just sinply gave it
to them and had themsign for it. So they knew it was,
really, just for themto know what's necessary for themto
change ownership of the business over. That's all it was
for.

JUDGE STANLEY: Thank you.

MR. MARACCI NI : You're wel cone.

JUDGE LONG  Judge Aldrich, do you have any
guestions?

JUDGE ALDRICH: H . This is Judge Al drich.

M. Maraccini, | just had a quick clarifying
guestion regarding the -- today's subm ssion, the
one-pager or the sane thing that --

MR MARACCINI: Yes, sir?

JUDGE ALDRI CH: -- Judge Stanley was asking you
about .

So the other -- | noted that the other pages --
page nunbers -- so it's 1 through 4 on Exhibit 1. Does
this purport to be an addendumto Exhibit --

MR. MARACCINI: No, sir. | nust have
m sunder st ood.

But again, it was nothing nore than M. and

Ms. -- or M. Luchin because Ms. Luchin did not sign

Kennedy Court Reporters, Inc.
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it -- but to M. Luchin. This is what you need to do to
transfer ownership. And | signed a Transfer of Liquor
License with that and gave that paper and the original -
that on to him-- to he and his wife on the 1st.

JUDGE ALDRICH  Ckay. Thank you.

MR MARACCINI: You're wel cone, sir.

JUDGE LONG  Thank you, M. Maraccini.

CDTFA, you nay begin your presentation.

MR. NOBLE: Thank you.

PRESENTATI ON

MR. NOBLE: Appellant operated an Italian
restaurant that was audited for the period of April 1st,
2012, through Septenber 30th, 2014, which disclosed a
defi ci ency nmeasure of $395,689 for underreported taxable
sales as well as a 10 percent negligence penalty.

The issues in this case are the date when
Appel I ant sold the restaurant, whether adjustnents are
warranted to the deficiency neasure, and whether the
Appel | ant negligent --

JUDGE LONG  Excuse ne. Can you pl ease speak a
little closer to the m crophone?

MR. NOBLE: Apologies. Didyou need ne to

read -- restate the first paragraph?

Kennedy Court Reporters, Inc.
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JUDGE LONG  Sure.

MR. NOBLE: Appellant operated an Italian
restaurant that was audited for the period April 1st,
2011, through Septenber 30th, 2014, which disclosed a
defi ci ency nmeasure of $395,689 for underreported taxable
sales as well as a ten percent negligence penalty.

The issues in this case are the date that
Appel I ant sold the restaurant, whether adjustnents are
warranted to the deficiency neasure, and whether the
Appel | ant was negl i gent.

Wth respect to the date the business was sold,
according to purchase docunents provided by Appellant as
Exhibit 1 on January 1st, 2013, Appellant and the
purchaser signed a bill of sale which transferred the

i nventory, equipnent, cash, account receivables, and good

wll of the business for $100, 000, which was secured for
prom ssory note to be paid out over the course of
60 nonths. The bill of sale also stated that the sellers

are al so responsible for contacting all state agencies
about the sale as well as the Liquor Control Board and
Wel | s Fargo Bank.

According to Exhibit C, on April 10th, 2010,
Appel I ant signed a notice of intent to transfer the
restaurant's liquor license, and the liquor |icense was

| ater sold in August of 2015. According to a |ease

a
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transfer agreenent, which has been provided as Exhibit B,
on April 29th, 2014, the |ease of the business prem ses
was transferred to the purchasers.

Merchant credit card sales infornation, which has
been provided as Exhibit D, indicates that Appell ant was
account payee through August 2014. And according to -- to
Exhibit E, the business continued to make paynments to the
Departnent fromthe sanme Wells Fargo checki ng account
t hr oughout the periods at issue.

Revenue and Taxation Code Section 6072 provides
that a sellers permt nust be held only by a persons
actively engaging in or conducting business as a seller of
t angi bl e personal property, and any person not so-engaged
must surrender their permt.

Section 6071.1 al so provides that anyone who
fails to surrender his or her seller's permt upon
transfer of a business is liable for any tax, interest,
and penalty. |If the permt hol der has actual or
constructive know edge that transferee is using the permt
in any manner, including filing sales and use tax returns
under the permt nunber, the liability is limted to the
gquarter in which the business is transferred into three
subsequent quarters.

In addition, business tax is |ogged by Annotation

535. 0090 provides that a sale of a business occurs when a
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purchaser acquires all the sellers rights to engage in a
busi ness at the given |ocation.

Wil e the January 1, 2013, bill of sale and
prom ssory note establishes that there was an agreenent to
sell the business, as of this date, there's substanti al
evi dence that the sale of the business was not conplete
until well after this tine. |In particular, the lease to
t he business | ocation was not transferred to the
purchasers until April 29, 2014.

The date of the transfer of the lease is
conpel Il ing evidence that Appellant did not relinquish all
his rights to engage in business when the bill of sale was
si gned on January 1, of 2013. 1In addition, there's other
evi dence indicating that the sale of the business was not
conpl eted at that tine.

The paperwork to transfer the |liquor |icense was
not submtted until April of 2014, and according to
Section 23300 Chapter 3 Division 9 of the Business and
Pr of essi ons Code, no person can use a |liquor license
unl ess they are authorized to do so by the license itself.
Thus Appellant was the only person legally permtted to
sell alcohol during this tine.

Lastly, the funds fromall the credit card
paynents continued to be paid in Appellant's nanme through

August of 2014, and paynents were nmade fromthe sane
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checki ng account throughout the periods at issue.

Appel lant's continuing wth recei pt and control
of noney fromthe restaurant sales of tangi ble personal
property is also conpelling evidence that there was not a
conpl ete transfer of the business on January 1st of 2013.

Wth respect to the docunents that were recently
provi ded, M. Luchin, the purchaser, did identify hinself
as the owner of the business as early as 2010. However,
his clains that he was an owner of the business in 2010 do
not establish one way or the other that the business was
transferred as of January 1, 2013.

| understand that there are now contentions with
regard to the signature on the | ease -- assignnent of the
| ease as well as the Al cohol Transfer Agreenent. The
signatures, to us, appear to be uniform

However, regardl ess of whether or not the seller
signed these docunents, there's no dispute that the access
to the | ease was not transferred on January 1st of 2013,
the liquor license was not transferred on January 1st of
2013, and neither were the bank accounts where the funds
fromcredit card transactions.

As such, | do not think the docunents that were
provi ded today establish M. Maraccini's contentions in
this appeal. Accordingly, based on the avail able

evi dence, the earliest the business could have transferred
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was on or -- on or about April 29, 2014, when the |ease
was assigned to the purchasers.

As such, Appellant is directly liable for the tax
deficiencies determned for the period April 1st of 2012
t hrough April 29th of 2014.

Furthernore, there is no evidence that Appell ant
closed his sellers permt with the Departnment and there's
no di spute that the successor continued to file sales and
use tax returns under Appellant's permt nunber after the
transfer occurred; thus Appellant had constructive notice
that the purchasers were using his sellers permt.

Therefore, Appellant is a predecessor of the
busi ness pursuant to Section 6071.1 and is |liable for any
tax, interest, and penalty incurred by the successor
limted to the quarter in which the business was
transferred and the three subsequent quarters. This would
i ncl ude the second quarter of 2014 through the first
quarter of 2015. Accordingly, Appellant is liable for any
tax, interest, and penalty incurred during the -- the
entire audit peri od.

Wth respect to the neasure of tax, inadequate
records were provided upon audit. As a result, the
Departnment estinmated Appellant's taxable sales by using
the restaurant's credit card receipts, which were obtained

fromnmerchant Credit card processors.
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The Departnent found total credit card sales for
the audit period of just over $1.1 million. And based on
audits of simlar businesses, the Departnent estinated
that the credit card sales represented 90 percent of the
restaurant sales, and the remainder was in cash. The
Departnent divided the credit card sales by 90 percent
resulting in an audited total sales of approximtely
$1.2 mllion.

Next, the Departnent estinmated that 20 percent of
the audited sal es represented anobunts not subject to tax
such as optional tips and nontaxabl e transactions. The
Departnent nultiplied audited gross sal es of approxi mately
$1.2 mllion by 80 percent, resulting in audited taxable
sal es of $987, 896.

The Departnent conpared audited taxable sales to
Appel lant's reported taxable sales for the audit period
and cal cul ated a difference of $395,677. This was split
up into amounts of $160,060 for the second quarter of 2012
t hrough the fourth quarter of 2012. A $138,565 difference
for 2013 and $97,052 difference for the portions of 2014
included in the audit period.

The Departnent cal culated error rates for the
liability period by dividing these differences by
Appel lant's reported taxable sales for the sane period

resulting in the neasure for under reported taxable sales
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of $395, 689.

Revenue and Taxation Code Section 6051 inposes
sales tax on a retailer's retail sales of tangible
personal property in this state neasured by the retailer's
gross receipts; and thus the sale is specifically exenpt
or excluded fromtaxation by statute. Section 6091
provides that all of a retailer's gross receipts are
presuned subject to tax unless the retailer can prove
ot herw se.

Section 6481 provides that, when the Departnent
is not satisfied with the accuracy of returns, it may base
its determnation of the tax upon the facts contained in
the return or upon any information that conmes within its
possessi on.

When a taxpayer challenges a determ nation, the
Departnent has the initial burden to explain the basis for
the deficiency. Wen that explanation is reasonable, the
burden of proof shifts to the taxpayer to establish that
the asserted deficiency is not valid. The taxpayer mnust
establish, by docunentation or other evidence, that the
circunstances it asserts are nore |ikely than not correct.

Limted records were provided during the audit,
and as a result, the Departnent had to use a credit card
sales ratio to audit the restaurant's sales. Pursuant to

Audit Manual Section 810.12, a credit card sales ratio is
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an effective neans to establish taxabl e sal es,
particularly for restaurants.

Furthernore, despite a | ack of docunentation, the
Departnment estinmated that 20 percent of audited total
sal es consisted of anbunts that were not subject to tax
such as optional tips and non-taxabl e transactions.
Therefore, the deficiency nmeasure represents the best
avai |l abl e evidence of Appellant's underreported taxable
sales during the liability period; and thus the
determ nation is reasonabl e.

Accordingly, the burden shifts to Appellant to
establish by a preponderance of the evidence that the
nmeasure i s overstated. Appellant has not provided any
evi dence establishing that the neasure is overstated; and
thus there is no basis to nake adjustnents.

As for the negligence penalty, under the Sal es
and Use Tax Law, taxpayers are required to maintain and
make avail able for exam nation all records necessary to
determ ne the correct tax liability and all records
necessary for proper conpletion of the sales and use tax
returns.

“"Negligence" is generally defined as a failure to
exerci se the care that a reasonably prudent person would
exerci se under simlar circunstance. The negligence

penalty it is applicable where a taxpayer is found to be
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negligent in keeping records or is found to be negligent
in preparing returns or both.

Generally, a negligence penalty should not be
recomended when a taxpayer has not been previously
audi ted, but there are circunstances where a penalty in a
first audit is appropriate. For exanple, a negligence
penalty shoul d be upheld in a first audit if the
under st at enent could not be attributed to a bona fide and
reasonabl e belief that the bookkeeping and reporting
practices were conpliant with the requirenents of the
sal es and use tax | aw.

We note that Appellant's records were inadequate
for sales and use tax purposes. For exanple, upon audit,
Appel I ant only provi ded bank statenents for January 2012
t hrough January 2013 and a personal federal incone tax
return for 2014. The inconplete records Appell ant
provided to substantiate the businesses reported taxable
sal es is evidence of negligence.

Furthernore, the evidence in this appeal shows
t hat Appel | ant underreported his taxable sal es by
approxi mately 67 percent when conpared to reported taxable
sal es of $583,000. Appellant's failure to report
67 percent of taxable sales is conpelling evidence of
negl i gence.

Lastly, while this is Appellant's first audit,
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I nadequat e records were provided. And the credit card
sal es informati on shows that the business received total
credit card paynents of approximately $1.1 million during
the audit period, yet only reported approxi mtely $580, 000
in taxabl e sales, or 52 percent, of all credit card
transactions. This indicates that nunerous taxable sales
were not reported during the liability periods at issue.

Therefore, the significant understatenent,
including the failure to report half of the credit card
transactions as well as the lack of records, established
t hat Appel l ant was negligent and that the understatenent
could not be attributed to a bona fide and reasonabl e
belief that the business was conpliant with the sal es and
use tax | aw.

Accordi ngly, the negligence penalty was properly
i nposed. For all of the aforenentioned reasons, this
appeal shoul d be deni ed.

Thank you.

JUDGE LONG  Thank you.

| had a question Regardi ng Appellant Exhibit 3,
t he | abor conmi ssioner's order, which states that
Appel I ant sold the business and that was not in dispute in
t hat case. How does CDTFA reconcile its position with the
| abor conm ssioner's order -- finding?

MR. NOBLE: There is no evidence that the
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purchasers, the Luchins, were -- | believe the
comm ssi oner order says that they did not appear. So
while the order itself says it's undisputed that the

busi ness was transferred as of January 1, 2013, fromthe
avai |l abl e docunentation, it doesn't ever say -- it doesn't
seem | i ke anyone was ever there present to confirm or deny
whet her this transfer actually occurred at that tine.

JUDGE LONG Thank you. Thank you.

I"d like to open up the floor for ny pane
nmenbers to ask questions.

Judge Stanl ey, do you have any questions?

JUDGE STANLEY: No, | do not. Thank you.

JUDGE LONG  Judge Aldrich, do you have any
guesti ons?

JUDGE ALDRICH: Hi. This is Judge Aldrich.

Yeah. | have a couple of questions for
Depart nent.

The percentages that you were referencing in your
presentation -- were they in reference to the original
audit or the revised audit?

MR. NOBLE: They're in reference to the revised
audit. | believe, fromny review of the decision --
think the nunbers are nostly correct, although they m ght
have, in error, repeated a series of nunbers instead of

novi ng forward.
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But the percentages that are listed in the
decision are correct. And | actually have themright here
in front of me, too, if you'd |like them-- the actua
per cent age of error.

JUDCGE ALDRICH:  Ckay.

MR. NOBLE: The percentage of error was -- it was
73. 47 percent for the portions of 2012, 63.56 for 2013,
and 65.87 for the remai nder of 2014.

JUDGE ALDRI CH: Thank you.

So Appellant put in dispute the -- the signature,
| think, on the lease. Could you tell nme, is there
anywhere in the evidence the -- how CDTFA cane to obtain a
copy of the | ease? The |ease transfer agreenent?

MR. NOBLE: | don't -- there's no indication in
the files. | have where they obtained it from However,

t hey m ght have received these docunents fromthe
purchasers or the landlord. | could try and find out.

JUDGE ALDRICH: So -- one second. |If | could
di rect your attention to Exhibit 2, page 3, first
par agr aph.

MR. NOBLE: Could you tell nme the title of the
docunment? |Is that the bill of sale?

JUDGE ALDRICH: Exhibit 2. Let's see. Exhibit 2
consists of the liquor license information.

MR. NOBLE: Apol ogies. And what page was it?
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JUDGE ALDRICH: Yeah. So that would be Exhibit
2, page 3, first paragraph. So there's a reference to a
Board of Equalization lien through -- | believe, through a
bankruptcy filing through the subsequent owner or the --
yeah.

So | guess what | was wondering is, do we know if
anyt hing was col |l ected through the bankruptcy that would
have inpacted the liability for -- the liability period at
i ssue?

MR. NOBLE: |'mnot aware of any coll ections
t hrough the bankruptcy. | do know that we received funds
through the sale of the |iquor |icense, and those were
applied to the portions of this liability that already
went final.

JUDCGE ALDRICH Ckay. That's what | was after.

Thank you. No further questions from ne.

JUDGE LONG  Thank you.

M. Mraccini, you had asked for ten mnutes to
make a cl osing statenent. You nay begin when you're
r eady.

MR. MARACCINI: Al right. Thank you, your
Honor .

111
111
111
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CLOSI NG ARGUMENT

MR. MARACCINI: | -- M. Luchin had worked for ne
from20 -- 2010 and opened the restaurant. |It's under ny
name, but nobody's going to cone to a restaurant opened by
a |laboratory owner. M. Luchin was the face of the
restaurant. He's the one they did all the articles about,
he was a wel | -known chef, et cetera, et cetera.

When | sold the business to himon the 1st of
January, | should have probably gone through a -- a trust
conpany. But | had known M. Luchin. | had no problem
with selling hi mthe business. And | gave himthe |ist of
what was required of himto transfer ownership.

| never received anything further fromany of
t hose organi zations regardi ng whether | had received or
hadn't received it. And | went about nmy |ife and ny ot her
exi sting busi ness.

Again, | never filed anything w th anybody
regarding sales taxes. | was unfamliar with that because
| -- nmy other business was a service business, and no
sal es tax was required.

And M. Luchin had a new systemput into the

conputer before | got -- he -- it told ne that the
conput er system kept track of all the -- all the charges,
all the business maintained the inventory, and -- and
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conputed the sales tax, and put that sales tax in a
separate account and was paid to them-- paid to you.

| had no reason to question it, and | had never
done it. But | do know that, again, Ms. Luchin subnmtted
all of the forms. She had no authority to sign nmy nane or
to sign for ne in any of those forns at all. The only
thing they had authority to sign were checks so they could
operate the busi ness.

| can supply themwth only records for 11, 12 --
11 and 12 because that's all the records |I had personally.
Al'l the other records were with M. and Ms. Luchin, and |
explained that in the letter to themat the begi nning.

Again, as | said in one of the fornms | received,

they didn't -- they designated that they accepted the bill
of sale. But in two or three -- | nean, comng fromthem
And then they said, well, a sale didn't exist, or the sale

wasn't conpl ete.

| have no way in -- they say that the transfer of
the | ease was in 2014. They -- the liquor |icense was
2014. M. Luchin stopped paynent on -- stopped payi nhg ne
on the note on June of 2014. It just seens |like a
horri bl e coi nci dence that he decided to do all that just
before he ceased to nake paynents to ne.

And it's proof of the note | received fromthe

Superior Court. | received a lien against M. and Ms.
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Luchin for the bal ance due on the note, which was $73, 000.
The rest of it -- his -- his figure and everything -- |
can't dispute because | don't have any -- | never had any

of those records.

To -- to say it was negligent, it possibly was.
| knew not hing about how this -- howthe fornms were filled
or what was done. However, | do know that | filed the

| ast federal and state tax return for 2012 and no | onger
claimed any incone or anything fromthe restaurant.

And again, if they don't like -- if it's
sonet hing they don't understand, they have the -- the
records -- the checkbook records for 2013 to 2014. It
woul d take ten mnutes to go over those checking
statenents and find the fact that M. and Ms. -- or M.
and Ms. Luchin paid ne the anmount required on the note
for -- until June -- January of 2013 through June of 2014.

Now, why woul d they nmake paynents on a busi ness
they don't owm? It nmakes -- it makes no | ogi cal sense.
And the fact that M. Luchin filed bankruptcy and |i sted
the note on his bankruptcy file -- M. Luchin didn't
recogni ze that he owed t he noney.

| have nothing else to say. | provided you with
all the information | have regarding the sale. The fact
that | did not contact any of the people who were supposed

to contact -- and |I'll say, yes, it's true. | didn't
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contact them but | had no reason to believe that M. and
M's. Luchin would not have followed through since they
were so anxi ous to buy the business.

Thank you.

JUDGE LONG  Thank you, M. Maraccini.

And CDTFA, did you want to make any fi nal
st at ement ?

MR. NOBLE: No. Thank you.

JUDGE LONG kay. Before we adjourn, | want to
make sure. Do ny co-panelists have any questions?

Judge Stanl ey?

JUDGE STANLEY: No, | don't. Thank you.

JUDGE LONG  Judge Al drich?

JUDGE ALDRI CH:  No questions. Thanks.

JUDGE LONG Thank you for -- thank you to
everyone for comng in today.

The record is now cl osed. The Judges w |l neet
and deci de your case later on. And we will send you a
witten decision within 100 days of today.

Today's hearing in the Appeal of K Maraccini is
now adj ourned. The next hearing will resune at
1: 00 o' cl ock.

Thank you.

MR. MARACCI NI :  Thank you, sir.

(Proceedi ngs concluded at 11:50 a.m)
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REPORTER S CERTI FI CATI ON

I, the undersigned, a Registered
Prof essi onal Reporter of the State of California, do
hereby certify:

That the foregoing proceedi ngs were taken before
nme at the time and place herein set forth; that any
Wi tnesses in the foregoi ng proceedings, prior to
testifying, were duly sworn; that a record of the
proceedi ngs was nmade by ne using nmachi ne shorthand, which
was thereafter transcribed under ny direction; that the
foregoing transcript is a true record of the testinony
gi ven.

Further, that if the foregoing pertains to the
original transcript of a deposition in a federal case,
before conpl etion of the proceedings, review of the
transcript [] was [X] was not requested.

| further certify | amneither financially
interested in the action nor a relative or enpl oyee of any
attorney or party to this action.

IN WTNESS WHERECOF, | have this date subscribed

my nane.

Dat ed: August 8, 2022 J—
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       1        Sacramento, California; Wednesday, July 20, 2022

       2                           11:00 a.m.

       3   

       4            JUDGE LONG:  Then we're ready to go on the record

       5   now.

       6            We are opening the record in the Appeal of

       7   K. Maraccini, OTA Case 18103866.  This matter is being

       8   held before Office of Tax Appeals.  Today's date

       9   July 20th, 2022, and the time is 11:00 a.m.  This hearing 

      10   is being convened in Sacramento, California.

      11            Today's hearing is being heard by a panel of

      12   three Administrative Law Judges.  My name is Keith Long,

      13   and I will be the lead Administrative Law Judge.  Judge

      14   Teresa Stanley and Judge Josh Aldrich are the other

      15   members of this Tax Appeals Panel.  All three Judges will

      16   meet after this hearing and produce a decision as equal

      17   participants.

      18            Although the lead Judge will conduct the hearing,

      19   any Judge on this panel may ask questions or otherwise

      20   participate to ensure that we have all the information

      21   needed to decide this Appeal.

      22            For the record, will the parties please state

      23   their names, starting with Mr. Maraccini.

      24            MR. MARACCINI:  Kenneth B. Maraccini.

      25            JUDGE LONG:  And CDTFA?

0006

       1            MR. NOBLE:  Jarrett Noble.

       2            MR. PARKER:  I'm Jason Parker, and we have also

       3   have Stephen Smith in the audience with us.

       4            JUDGE LONG:  Thank you.

       5            The exhibits for this appeal consist of CDTFA

       6   Exhibits A through H.  On June 30th, 2022, CDTFA emailed a

       7   copy of Exhibits A through G to Appellant.  On July 14th,

       8   2022, CDTFA submitted Exhibit H, a copy of the revised

       9   audit work papers.

      10            Mr. Maraccini, at the prehearing conference, we

      11   requested that you review the exhibits.  And now, I ask if

      12   there are any objections to the exhibits.

      13            MR. MARACCINI:  No, sir.

      14            JUDGE LONG:  Thank you.  Then they are admitted

      15   without objection.

      16            (Department's Exhibit Nos. A-H were received in

      17            evidence by the Administrative Law Judge.)

      18            JUDGE LONG:  Additionally, in Appellant's Exhibit

      19   Index, Appellant submit -- identified Exhibits 1 through

      20   5.  CDTFA did not previously raise any objections to

      21   Exhibits 1 through 3.  In the July 21st, 2022, minutes and

      22   orders, it was explained that none of the Appellant's

      23   submissions could be identified as Exhibit 4, Mr. Luchin's

      24   criminal record.

      25            We provided time for Appellant to submit this
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       1   exhibit, and it was received timely.  Additionally, the

       2   first page of Appellant's Exhibit 1 was inadvertently

       3   excluded from the hearing binder.  Copies of these

       4   exhibits were distributed to the panel members and to

       5   CDTFA.

       6            Does CDTFA need any time to review these

       7   exhibits?

       8            MR. NOBLE:  We do not need any further time to

       9   review the exhibits.  However, we did have an objection to

      10   one of the exhibits that was provided today.

      11            JUDGE LONG:  And what is the objection?

      12            MR. NOBLE:  The first page of the packet that was

      13   provided today -- there's no official name of the

      14   document, but it starts off with the following is a list

      15   of forms required for transfer of the restaurant.

      16            The CDTFA has concerns with the authenticity of

      17   the signature on this document.  The signature on this

      18   document appears to be a photocopy of the signature on the

      19   June 21, 2013, bill of sale, which is Appellant's Exhibit

      20   1.  There are fade marks where the pen did not fully

      21   contact with the paper, when the signature was

      22   being signed, that are identical.

      23            In comparison, if you look at CDTFA's Exhibit B,

      24   which is the Lease Transfer Agreement signed by the

      25   purchaser, and CDTFA's Exhibit C, which is the alcoholic
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       1   beverage transfer application.  You can tell that the

       2   purchaser's signature, Mr. Valentino -- it does not have

       3   the same fade marks on the "V," the "A," or the "L."

       4            Although we're not handwriting experts, we have

       5   concerns with the first page of the exhibits that were

       6   provided this morning.

       7            Thank you.

       8            JUDGE LONG:  Thank you.

       9            Your concerns are noted and will be considered in

      10   the opinion.  However, I am going to accept page 1 of the

      11   exhibit as it is relevant to the appeal.

      12            Next -- next, Appellant's Exhibit Index

      13   identified Exhibit 5 as the business's sales and use tax

      14   returns for the purpose of showing that he did not sign or

      15   file these returns.  The sales and use tax returns were

      16   not submitted by either party and are not included as

      17   exhibits.  However, in our July 1st minutes and orders, we

      18   requested that CDTFA review their Appeals Bureau decision

      19   and determine whether the question of Appellant preparing

      20   and filing returns was in dispute.

      21            Can CDTFA confirm whether this is the case?

      22            MR. NOBLE:  Yes.  It's not in dispute.  We

      23   stipulate we did not sign any of the sales and use tax

      24   returns during the period in issue.

      25            JUDGE LONG:  Thank you.
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       1            So Appellant's -- or CDTFA's Exhibits A through H

       2   are admitted without objection.  Appellant's Exhibits

       3   are -- numbered 1 through 4 are admitted.

       4            (Appellant's Exhibit Nos. 1-4 were received in

       5            evidence by the Administrative Law Judge.)

       6            JUDGE LONG:  We officially note CDTFA's objection

       7   with respect to page 1 of Exhibit 1, which was reviewed

       8   today.

       9            CDTFA, is the summary of the exhibits I just

      10   provided accurate?

      11            MR. NOBLE:  Yes, sir.

      12            JUDGE LONG:  And, Mr. Maraccini, is the summary

      13   of the exhibits that I just provided accurate?

      14            MR. MARACCINI:  Yes, your Honor, it is.  I have a

      15   question, however.

      16            JUDGE LONG:  Go ahead.

      17            MR. MARACCINI:  I -- I do have an objection to

      18   one of the items, which is the Assignment of Lease.

      19            JUDGE LONG:  Okay.  Go ahead.

      20            MR. MARACCINI:  I never signed this document,

      21   ever.  I have never even seen this document until they

      22   submitted it to me.

      23            And there's some -- again, if they're going to

      24   talk discrepancies, there's some discrepancies in

      25   signatures -- how my name is printed on one of the
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       1   documents, which is not -- not any way that I print

       2   anything.  And again, I was never present at the time this

       3   thing was signed.  I had no idea that it even existed

       4   until I got this, a package, from them after our June --

       5   July 1st meeting.

       6            JUDGE LONG:  Oh, okay.  Similar to CDTFA's

       7   objection, we're going to take that under advisement.

       8   That will be considered in the opinion.  If you'd like to

       9   discuss it in your presentation, you may; however, I am

      10   going to admit the Exhibit as it is relevant to this

      11   appeal.

      12            MR. MARACCINI:  Thank you, sir.

      13            JUDGE LONG:  Today -- today, we are hearing three

      14   issues in this appeal.  They are, one, whether Appellant

      15   is liable for the tax arising from unreported taxable

      16   sales; two, whether any reduction to the measure of

      17   unreported taxable sales is warranted; and three, whether

      18   the negligence penalty is warranted.

      19            Mr. Maraccini, you requested approximately

      20   30 minutes for your opening presentation, and you may

      21   begin when you are ready.

      22            MR. MARACCINI:  Thank you, sir.

      23   ///

      24   ///

      25   ///
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       1                          PRESENTATION

       2   

       3            MR. MARACCINI:  The first thing is, I sold this

       4   business to Mr. And Mrs. Luchin on January 1st of 2013.  I

       5   have nothing to do with the business.  I had no

       6   involvement in the business for -- from then on.

       7            I did present them with a bill of sale.  I

       8   presented them with a promissory note.  One of the

       9   comments that they gave me was that there was no mention

      10   on the note regarding its connection with the bill of

      11   sale.  However, directly on the bill of sale, it reads,

      12   "The purchase price is $100,000 and will be paid for with

      13   a note in that amount at a rate of 3 and a half percent

      14   for 60 months."

      15            Again, the transfer of the liquor license -- you

      16   have before you the notice that I have been requesting it.

      17   But it actually wasn't transferred until 2015, when I

      18   received a notice from a gentleman who wished to purchase

      19   it from me.  At which point, I said, "I don't own it, I

      20   sold it with the business."

      21            He sent me some more paperwork, which you can

      22   read, that states that the liquor license was given -- was

      23   assigned with a lien against it -- was given to a

      24   gentleman who had previously sued Mr. And Mrs. Luchin for

      25   nonpayment of their wages.
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       1            The assignment of lease, as I stated before, I

       2   see -- I have two problems with it:  Number one, unless

       3   they have proof that Mr. Luchin purchased the business

       4   from me, as it was my business, why would they not

       5   question an assignment of the lease in 2014 if he didn't

       6   own the business?  He couldn't transfer the lease into his

       7   name unless he owned the business.

       8            Lastly, on the -- I was taken to court -- to the

       9   Bureau of Labor Commissions on a suit from an employee.

      10   The judgment was in my favor.  And one of the comments was

      11   that there's no -- they -- they accept the bill of sale.

      12            "It's undisputed that Maraccini sold the business

      13   to the Luchin's, effective January 1st, 2013.  Submitted

      14   into evidence, the promissory note, the bill of sale, and

      15   judgment filed against the Luchins, asserted that no

      16   employer-employee relationship with the plaintiff did

      17   not -- and to control his working conditions."

      18            And lastly, I'm not disputing their amounts

      19   because I don't know that.  Because I can't tell control

      20   of the paperwork or anything to do with the business after

      21   January 1st.

      22            However, the gentleman on this, regarding

      23   Mr. Luchin's arrest record -- the gentleman who they --

      24   word they took that, no, he did not buy the

      25   business was -- admitted to a bank robbery in Marinda,
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       1   California.  It was published in several papers.

       2            And lastly, I have several items from

       3   Mr. Luchin's personal -- let's see -- Facebook page, a

       4   number of other things, which you have, where he states

       5   that he's chef and owner of Ottavio Osteria restaurant.

       6   And some of these articles go back to 2010, when we opened

       7   the restaurant.

       8            And lastly, their assumption, apparently, when we

       9   had the hearing -- the prehearing hearing, was that

      10   Mrs. Luchin -- Michelle Luchin was my bookkeeper.  Well,

      11   she kept books for the restaurant, that's true.  But

      12   Mrs. Luchin had no authority to sign my signature or my

      13   name to any legal document.  She did not have a power of

      14   attorney.

      15            And I'm -- I'm at fault for not understanding the

      16   rules in regards to sales tax filings.  But I never

      17   submitted any inaccurate or untruthful information because

      18   I never saw them, and I never signed them.

      19            As far as the -- as far as the complaint that --

      20   excuse me, your Honor, I have to turn that off -- that --

      21   I have no -- I have no dispute with their figures because

      22   I had no way of knowing what those figures were to begin

      23   with.

      24            All check statements were sent to Mr. And Mrs.

      25   Luchin's home address.  And at the time I owned it, I did

0014

       1   nothing more than -- than monthly, I would check the bank

       2   statements online to make sure there was no unauthorized

       3   or excessively large checks written.  And if there were, I

       4   could go and see who those checks were written to.  But

       5   the statements never came to me.

       6            And when we changed the account over on the, I

       7   think, January 3rd -- that paperwork disappeared because

       8   by the time I was notified I needed it, all the employees

       9   at Wells Fargo Bank had changed, and somehow or other,

      10   they had no record of the change in checking accounts.

      11            So again, I'm not disputing their numbers.  I'm

      12   disputing the fact that in any way, shape, or form I'm

      13   responsible for them.

      14            Thank you.

      15            JUDGE LONG:  Thank you Mr. Luchin -- I'm sorry --

      16   Mr. Maraccini.

      17            I do have a few questions regarding the sale of

      18   the liquor license.

      19            MR. MARACCINI:  Yes, sir?

      20            JUDGE LONG:  So first, the briefing states you

      21   transferred the liquor license to the Luchin's on

      22   January 1st, 2013; however, the transfer -- or the intent

      23   to transfer, which was recorded with the County, wasn't

      24   until 2014.  And then additional exhibits that you

      25   submitted indicate that the liquor license may have been
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       1   sold in 2015.

       2            Can you walk me through the history of the sale

       3   of a liquor license?  Explain that a little bit to me?

       4            MR. MARACCINI:  Yes, sir.

       5            As it states on the bill of sale, "Purchase

       6   price -- the sale's to include all food and liquor

       7   inventory, all equipment, as well as current cash on hand,

       8   receivables.  The sellers are responsible for contacting

       9   all -- all State and County agencies in change of

      10   ownership as well as State Liquor Control Board and Wells

      11   Fargo Bank."

      12            To my knowledge, until I was informed -- I was

      13   called -- I think it was in April or March or April of

      14   2015 -- a gentleman called and asked me if I would be

      15   willing to sell the liquor license.  I told the gentleman

      16   I don't own the liquor license.  I assigned -- I signed an

      17   assignment of the liquor license to Mr. and Mrs. Luchin on

      18   January 1st of 2013.  That was the last I heard from him.

      19            Then I got another call from him saying that Mr.

      20   and Mrs. Luchin had attempted to file the change in liquor

      21   license -- to change the liquor license and had been

      22   notified that the liquor license was -- has been held up

      23   on a lien to the gentleman whose name appears on the

      24   paperwork.

      25            He told me that, because there was lien --
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       1            JUDGE LONG:  Mr. Maraccini -- Mr. Maraccini, I'm

       2   sorry to interrupt.  We just want to make sure that --

       3   that the questions that you're answering are not

       4   testimony.  If you'd like -- or argument instead of

       5   testimony.  If you'd like to present them as testimony, we

       6   can swear you in as a witness and give you the opportunity

       7   to present them as testimony as -- as opposed to -- to

       8   simply argument.

       9            However, that also does allow CDTFA the

      10   opportunity to ask you questions, also.

      11            MR. MARACCINI:  I'm sorry, sir.  You asked me to

      12   explain.

      13            JUDGE LONG:  I -- I know.  However, I want to

      14   make sure that I'm clear that this explanation, as it is

      15   now, is presented -- or is accepted as argument as opposed

      16   to fact.  And if you would like us to consider your

      17   testimony as evidence, we can do so -- or your answer as

      18   evidence, we can do so.  However, we have to swear you in

      19   as a witness.

      20            MR. MARACCINI:  No, sir.  It's all -- all the

      21   paperwork I provided explains the situation, how -- how

      22   the liquor license got transferred, and what the object of

      23   that was.

      24            JUDGE LONG:  Okay.  Thank you.  Then you may

      25   proceed.
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       1            MR. MARACCINI:  I misunderstood your question.

       2            JUDGE LONG:  No problem.

       3            MR. MARACCINI:  Okay.

       4            JUDGE LONG:  And the -- my next question with

       5   respect, then, to the Liquor License Intent to Transfer,

       6   which was signed 2014, as well as the lease transfer -- is

       7   it your contention that those signatures are not your own?

       8            MR. MARACCINI:  No, sir.  I never signed a form

       9   on the date indicated.  I signed one request for transfer

      10   of liquor license on January 1st of 2013.  That's the only

      11   request for a transfer that I signed, personally.

      12            Whether or not somehow or another this is not --

      13   this is the same form, but changed -- the date changes, I

      14   cannot say.  I don't know.  But no, sir.  I did not sign

      15   this form on the date indicated.

      16            JUDGE LONG:  Okay.  Thank you.

      17            I would like to allow my panel -- co-panel

      18   members to have the opportunity to ask questions as well.

      19            And we'll start with Judge Stanley.

      20            JUDGE STANLEY:  Good morning, Mr. Maraccini.

      21            I just have a quick question about the latest

      22   exhibit, the one-page exhibit that you submitted this

      23   morning.

      24            MR. MARACCINI:  Yes, ma'am?

      25            JUDGE STANLEY:  Do you happen to have any of the
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       1   responsive documents?  1 through 5?  Did the Luchins ever

       2   provide you with any of these documents.

       3            MR. MARACCINI:  No, ma'am.  I just simply gave it

       4   to them and had them sign for it.  So they knew it was,

       5   really, just for them to know what's necessary for them to

       6   change ownership of the business over.  That's all it was

       7   for.

       8            JUDGE STANLEY:  Thank you.

       9            MR. MARACCINI:  You're welcome.

      10            JUDGE LONG:  Judge Aldrich, do you have any

      11   questions?

      12            JUDGE ALDRICH:  Hi.  This is Judge Aldrich.

      13            Mr. Maraccini, I just had a quick clarifying

      14   question regarding the -- today's submission, the

      15   one-pager or the same thing that --

      16            MR. MARACCINI:  Yes, sir?

      17            JUDGE ALDRICH:  -- Judge Stanley was asking you

      18   about.

      19            So the other -- I noted that the other pages --

      20   page numbers -- so it's 1 through 4 on Exhibit 1.  Does

      21   this purport to be an addendum to Exhibit --

      22            MR. MARACCINI:  No, sir.  I must have

      23   misunderstood.

      24            But again, it was nothing more than Mr. and

      25   Mrs. -- or Mr. Luchin because Mrs. Luchin did not sign
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       1   it -- but to Mr. Luchin.  This is what you need to do to

       2   transfer ownership.  And I signed a Transfer of Liquor

       3   License with that and gave that paper and the original --

       4   that on to him -- to he and his wife on the 1st.

       5            JUDGE ALDRICH:  Okay.  Thank you.

       6            MR. MARACCINI:  You're welcome, sir.

       7            JUDGE LONG:  Thank you, Mr. Maraccini.

       8            CDTFA, you may begin your presentation.

       9            MR. NOBLE:  Thank you.

      10   

      11                          PRESENTATION

      12   

      13            MR. NOBLE:  Appellant operated an Italian

      14   restaurant that was audited for the period of April 1st,

      15   2012, through September 30th, 2014, which disclosed a

      16   deficiency measure of $395,689 for underreported taxable

      17   sales as well as a 10 percent negligence penalty.

      18            The issues in this case are the date when

      19   Appellant sold the restaurant, whether adjustments are

      20   warranted to the deficiency measure, and whether the

      21   Appellant negligent --

      22            JUDGE LONG:  Excuse me.  Can you please speak a

      23   little closer to the microphone?

      24            MR. NOBLE:  Apologies.  Did you need me to

      25   read -- restate the first paragraph?
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       1            JUDGE LONG:  Sure.

       2            MR. NOBLE:  Appellant operated an Italian

       3   restaurant that was audited for the period April 1st,

       4   2011, through September 30th, 2014, which disclosed a

       5   deficiency measure of $395,689 for underreported taxable

       6   sales as well as a ten percent negligence penalty.

       7            The issues in this case are the date that

       8   Appellant sold the restaurant, whether adjustments are

       9   warranted to the deficiency measure, and whether the

      10   Appellant was negligent.

      11            With respect to the date the business was sold,

      12   according to purchase documents provided by Appellant as

      13   Exhibit 1 on January 1st, 2013, Appellant and the

      14   purchaser signed a bill of sale which transferred the

      15   inventory, equipment, cash, account receivables, and good

      16   will of the business for $100,000, which was secured for a

      17   promissory note to be paid out over the course of

      18   60 months.  The bill of sale also stated that the sellers

      19   are also responsible for contacting all state agencies

      20   about the sale as well as the Liquor Control Board and

      21   Wells Fargo Bank.

      22            According to Exhibit C, on April 10th, 2010,

      23   Appellant signed a notice of intent to transfer the

      24   restaurant's liquor license, and the liquor license was

      25   later sold in August of 2015.  According to a lease
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       1   transfer agreement, which has been provided as Exhibit B,

       2   on April 29th, 2014, the lease of the business premises

       3   was transferred to the purchasers.

       4            Merchant credit card sales information, which has

       5   been provided as Exhibit D, indicates that Appellant was

       6   account payee through August 2014.  And according to -- to

       7   Exhibit E, the business continued to make payments to the

       8   Department from the same Wells Fargo checking account

       9   throughout the periods at issue.

      10            Revenue and Taxation Code Section 6072 provides

      11   that a sellers permit must be held only by a persons

      12   actively engaging in or conducting business as a seller of

      13   tangible personal property, and any person not so-engaged

      14   must surrender their permit.

      15            Section 6071.1 also provides that anyone who

      16   fails to surrender his or her seller's permit upon

      17   transfer of a business is liable for any tax, interest,

      18   and penalty.  If the permit holder has actual or

      19   constructive knowledge that transferee is using the permit

      20   in any manner, including filing sales and use tax returns

      21   under the permit number, the liability is limited to the

      22   quarter in which the business is transferred into three

      23   subsequent quarters.

      24            In addition, business tax is logged by Annotation

      25   535.0090 provides that a sale of a business occurs when a
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       1   purchaser acquires all the sellers rights to engage in a

       2   business at the given location.

       3            While the January 1, 2013, bill of sale and

       4   promissory note establishes that there was an agreement to

       5   sell the business, as of this date, there's substantial

       6   evidence that the sale of the business was not complete

       7   until well after this time.  In particular, the lease to

       8   the business location was not transferred to the

       9   purchasers until April 29, 2014.

      10            The date of the transfer of the lease is

      11   compelling evidence that Appellant did not relinquish all

      12   his rights to engage in business when the bill of sale was

      13   signed on January 1, of 2013.  In addition, there's other

      14   evidence indicating that the sale of the business was not

      15   completed at that time.

      16            The paperwork to transfer the liquor license was

      17   not submitted until April of 2014, and according to

      18   Section 23300 Chapter 3 Division 9 of the Business and

      19   Professions Code, no person can use a liquor license

      20   unless they are authorized to do so by the license itself.

      21   Thus Appellant was the only person legally permitted to

      22   sell alcohol during this time.

      23            Lastly, the funds from all the credit card

      24   payments continued to be paid in Appellant's name through

      25   August of 2014, and payments were made from the same
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       1   checking account throughout the periods at issue.

       2            Appellant's continuing with receipt and control

       3   of money from the restaurant sales of tangible personal

       4   property is also compelling evidence that there was not a

       5   complete transfer of the business on January 1st of 2013.

       6            With respect to the documents that were recently

       7   provided, Mr. Luchin, the purchaser, did identify himself

       8   as the owner of the business as early as 2010.  However,

       9   his claims that he was an owner of the business in 2010 do

      10   not establish one way or the other that the business was

      11   transferred as of January 1, 2013.

      12            I understand that there are now contentions with

      13   regard to the signature on the lease -- assignment of the

      14   lease as well as the Alcohol Transfer Agreement.  The

      15   signatures, to us, appear to be uniform.

      16            However, regardless of whether or not the seller

      17   signed these documents, there's no dispute that the access

      18   to the lease was not transferred on January 1st of 2013,

      19   the liquor license was not transferred on January 1st of

      20   2013, and neither were the bank accounts where the funds

      21   from credit card transactions.

      22            As such, I do not think the documents that were

      23   provided today establish Mr. Maraccini's contentions in

      24   this appeal.  Accordingly, based on the available

      25   evidence, the earliest the business could have transferred
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       1   was on or -- on or about April 29, 2014, when the lease

       2   was assigned to the purchasers.

       3            As such, Appellant is directly liable for the tax

       4   deficiencies determined for the period April 1st of 2012

       5   through April 29th of 2014.

       6            Furthermore, there is no evidence that Appellant

       7   closed his sellers permit with the Department and there's

       8   no dispute that the successor continued to file sales and

       9   use tax returns under Appellant's permit number after the

      10   transfer occurred; thus Appellant had constructive notice

      11   that the purchasers were using his sellers permit.

      12            Therefore, Appellant is a predecessor of the

      13   business pursuant to Section 6071.1 and is liable for any

      14   tax, interest, and penalty incurred by the successor

      15   limited to the quarter in which the business was

      16   transferred and the three subsequent quarters.  This would

      17   include the second quarter of 2014 through the first

      18   quarter of 2015.  Accordingly, Appellant is liable for any

      19   tax, interest, and penalty incurred during the -- the

      20   entire audit period.

      21            With respect to the measure of tax, inadequate

      22   records were provided upon audit.  As a result, the

      23   Department estimated Appellant's taxable sales by using

      24   the restaurant's credit card receipts, which were obtained

      25   from merchant Credit card processors.
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       1            The Department found total credit card sales for

       2   the audit period of just over $1.1 million.  And based on

       3   audits of similar businesses, the Department estimated

       4   that the credit card sales represented 90 percent of the

       5   restaurant sales, and the remainder was in cash.  The

       6   Department divided the credit card sales by 90 percent

       7   resulting in an audited total sales of approximately

       8   $1.2 million.

       9            Next, the Department estimated that 20 percent of

      10   the audited sales represented amounts not subject to tax

      11   such as optional tips and nontaxable transactions.  The

      12   Department multiplied audited gross sales of approximately

      13   $1.2 million by 80 percent, resulting in audited taxable

      14   sales of $987,896.

      15            The Department compared audited taxable sales to

      16   Appellant's reported taxable sales for the audit period

      17   and calculated a difference of $395,677.  This was split

      18   up into amounts of $160,060 for the second quarter of 2012

      19   through the fourth quarter of 2012.  A $138,565 difference

      20   for 2013 and $97,052 difference for the portions of 2014

      21   included in the audit period.

      22            The Department calculated error rates for the

      23   liability period by dividing these differences by

      24   Appellant's reported taxable sales for the same period

      25   resulting in the measure for under reported taxable sales

0026

       1   of $395,689.

       2            Revenue and Taxation Code Section 6051 imposes

       3   sales tax on a retailer's retail sales of tangible

       4   personal property in this state measured by the retailer's

       5   gross receipts; and thus the sale is specifically exempt

       6   or excluded from taxation by statute.  Section 6091

       7   provides that all of a retailer's gross receipts are

       8   presumed subject to tax unless the retailer can prove

       9   otherwise.

      10            Section 6481 provides that, when the Department

      11   is not satisfied with the accuracy of returns, it may base

      12   its determination of the tax upon the facts contained in

      13   the return or upon any information that comes within its

      14   possession.

      15            When a taxpayer challenges a determination, the

      16   Department has the initial burden to explain the basis for

      17   the deficiency.  When that explanation is reasonable, the

      18   burden of proof shifts to the taxpayer to establish that

      19   the asserted deficiency is not valid.  The taxpayer must

      20   establish, by documentation or other evidence, that the

      21   circumstances it asserts are more likely than not correct.

      22            Limited records were provided during the audit,

      23   and as a result, the Department had to use a credit card

      24   sales ratio to audit the restaurant's sales.  Pursuant to

      25   Audit Manual Section 810.12, a credit card sales ratio is
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       1   an effective means to establish taxable sales,

       2   particularly for restaurants.

       3            Furthermore, despite a lack of documentation, the

       4   Department estimated that 20 percent of audited total

       5   sales consisted of amounts that were not subject to tax

       6   such as optional tips and non-taxable transactions.

       7   Therefore, the deficiency measure represents the best

       8   available evidence of Appellant's underreported taxable

       9   sales during the liability period; and thus the

      10   determination is reasonable.

      11            Accordingly, the burden shifts to Appellant to

      12   establish by a preponderance of the evidence that the

      13   measure is overstated.  Appellant has not provided any

      14   evidence establishing that the measure is overstated; and

      15   thus there is no basis to make adjustments.

      16            As for the negligence penalty, under the Sales

      17   and Use Tax Law, taxpayers are required to maintain and

      18   make available for examination all records necessary to

      19   determine the correct tax liability and all records

      20   necessary for proper completion of the sales and use tax

      21   returns.

      22            "Negligence" is generally defined as a failure to

      23   exercise the care that a reasonably prudent person would

      24   exercise under similar circumstance.  The negligence

      25   penalty it is applicable where a taxpayer is found to be
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       1   negligent in keeping records or is found to be negligent

       2   in preparing returns or both.

       3            Generally, a negligence penalty should not be

       4   recommended when a taxpayer has not been previously

       5   audited, but there are circumstances where a penalty in a

       6   first audit is appropriate.  For example, a negligence

       7   penalty should be upheld in a first audit if the

       8   understatement could not be attributed to a bona fide and

       9   reasonable belief that the bookkeeping and reporting

      10   practices were compliant with the requirements of the

      11   sales and use tax law.

      12            We note that Appellant's records were inadequate

      13   for sales and use tax purposes.  For example, upon audit,

      14   Appellant only provided bank statements for January 2012

      15   through January 2013 and a personal federal income tax

      16   return for 2014.  The incomplete records Appellant

      17   provided to substantiate the businesses reported taxable

      18   sales is evidence of negligence.

      19            Furthermore, the evidence in this appeal shows

      20   that Appellant underreported his taxable sales by

      21   approximately 67 percent when compared to reported taxable

      22   sales of $583,000.  Appellant's failure to report

      23   67 percent of taxable sales is compelling evidence of

      24   negligence.

      25            Lastly, while this is Appellant's first audit,

0029

       1   inadequate records were provided.  And the credit card

       2   sales information shows that the business received total

       3   credit card payments of approximately $1.1 million during

       4   the audit period, yet only reported approximately $580,000

       5   in taxable sales, or 52 percent, of all credit card

       6   transactions.  This indicates that numerous taxable sales

       7   were not reported during the liability periods at issue.

       8            Therefore, the significant understatement,

       9   including the failure to report half of the credit card

      10   transactions as well as the lack of records, established

      11   that Appellant was negligent and that the understatement

      12   could not be attributed to a bona fide and reasonable

      13   belief that the business was compliant with the sales and

      14   use tax law.

      15            Accordingly, the negligence penalty was properly

      16   imposed.  For all of the aforementioned reasons, this

      17   appeal should be denied.

      18            Thank you.

      19            JUDGE LONG:  Thank you.

      20            I had a question Regarding Appellant Exhibit 3,

      21   the labor commissioner's order, which states that

      22   Appellant sold the business and that was not in dispute in

      23   that case.  How does CDTFA reconcile its position with the

      24   labor commissioner's order -- finding?

      25            MR. NOBLE:  There is no evidence that the
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       1   purchasers, the Luchins, were -- I believe the

       2   commissioner order says that they did not appear.  So

       3   while the order itself says it's undisputed that the

       4   business was transferred as of January 1, 2013, from the

       5   available documentation, it doesn't ever say -- it doesn't

       6   seem like anyone was ever there present to confirm or deny

       7   whether this transfer actually occurred at that time.

       8            JUDGE LONG:  Thank you.  Thank you.

       9            I'd like to open up the floor for my panel

      10   members to ask questions.

      11            Judge Stanley, do you have any questions?

      12            JUDGE STANLEY:  No, I do not.  Thank you.

      13            JUDGE LONG:  Judge Aldrich, do you have any

      14   questions?

      15            JUDGE ALDRICH:  Hi.  This is Judge Aldrich.

      16            Yeah.  I have a couple of questions for

      17   Department.

      18            The percentages that you were referencing in your

      19   presentation -- were they in reference to the original

      20   audit or the revised audit?

      21            MR. NOBLE:  They're in reference to the revised

      22   audit.  I believe, from my review of the decision -- I

      23   think the numbers are mostly correct, although they might

      24   have, in error, repeated a series of numbers instead of

      25   moving forward.
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       1            But the percentages that are listed in the

       2   decision are correct.  And I actually have them right here

       3   in front of me, too, if you'd like them -- the actual

       4   percentage of error.

       5            JUDGE ALDRICH:  Okay.

       6            MR. NOBLE:  The percentage of error was -- it was

       7   73.47 percent for the portions of 2012, 63.56 for 2013,

       8   and 65.87 for the remainder of 2014.

       9            JUDGE ALDRICH:  Thank you.

      10            So Appellant put in dispute the -- the signature,

      11   I think, on the lease.  Could you tell me, is there

      12   anywhere in the evidence the -- how CDTFA came to obtain a

      13   copy of the lease?  The lease transfer agreement?

      14            MR. NOBLE:  I don't -- there's no indication in

      15   the files.  I have where they obtained it from.  However,

      16   they might have received these documents from the

      17   purchasers or the landlord.  I could try and find out.

      18            JUDGE ALDRICH:  So -- one second.  If I could

      19   direct your attention to Exhibit 2, page 3, first

      20   paragraph.

      21            MR. NOBLE:  Could you tell me the title of the

      22   document?  Is that the bill of sale?

      23            JUDGE ALDRICH:  Exhibit 2.  Let's see.  Exhibit 2

      24   consists of the liquor license information.

      25            MR. NOBLE:  Apologies.  And what page was it?
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       1            JUDGE ALDRICH:  Yeah.  So that would be Exhibit

       2   2, page 3, first paragraph.  So there's a reference to a

       3   Board of Equalization lien through -- I believe, through a

       4   bankruptcy filing through the subsequent owner or the --

       5   yeah.

       6            So I guess what I was wondering is, do we know if

       7   anything was collected through the bankruptcy that would

       8   have impacted the liability for -- the liability period at

       9   issue?

      10            MR. NOBLE:  I'm not aware of any collections

      11   through the bankruptcy.  I do know that we received funds

      12   through the sale of the liquor license, and those were

      13   applied to the portions of this liability that already

      14   went final.

      15            JUDGE ALDRICH:  Okay.  That's what I was after.

      16            Thank you.  No further questions from me.

      17            JUDGE LONG:  Thank you.

      18            Mr. Maraccini, you had asked for ten minutes to

      19   make a closing statement.  You may begin when you're

      20   ready.

      21            MR. MARACCINI:  All right.  Thank you, your

      22   Honor.

      23   ///

      24   ///

      25   ///
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       1                       CLOSING ARGUMENT

       2   

       3            MR. MARACCINI:  I -- Mr. Luchin had worked for me

       4   from 20 -- 2010 and opened the restaurant.  It's under my

       5   name, but nobody's going to come to a restaurant opened by

       6   a laboratory owner.  Mr. Luchin was the face of the

       7   restaurant.  He's the one they did all the articles about,

       8   he was a well-known chef, et cetera, et cetera.

       9            When I sold the business to him on the 1st of

      10   January, I should have probably gone through a -- a trust

      11   company.  But I had known Mr. Luchin.  I had no problem

      12   with selling him the business.  And I gave him the list of

      13   what was required of him to transfer ownership.

      14            I never received anything further from any of

      15   those organizations regarding whether I had received or

      16   hadn't received it.  And I went about my life and my other

      17   existing business.

      18            Again, I never filed anything with anybody

      19   regarding sales taxes.  I was unfamiliar with that because

      20   I -- my other business was a service business, and no

      21   sales tax was required.

      22            And Mr. Luchin had a new system put into the

      23   computer before I got -- he -- it told me that the

      24   computer system kept track of all the -- all the charges,

      25   all the business maintained the inventory, and -- and
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       1   computed the sales tax, and put that sales tax in a

       2   separate account and was paid to them -- paid to you.

       3            I had no reason to question it, and I had never

       4   done it.  But I do know that, again, Mrs. Luchin submitted

       5   all of the forms.  She had no authority to sign my name or

       6   to sign for me in any of those forms at all.  The only

       7   thing they had authority to sign were checks so they could

       8   operate the business.

       9            I can supply them with only records for 11, 12 --

      10   11 and 12 because that's all the records I had personally.

      11   All the other records were with Mr. and Mrs. Luchin, and I

      12   explained that in the letter to them at the beginning.

      13            Again, as I said in one of the forms I received,

      14   they didn't -- they designated that they accepted the bill

      15   of sale.  But in two or three -- I mean, coming from them.

      16   And then they said, well, a sale didn't exist, or the sale

      17   wasn't complete.

      18            I have no way in -- they say that the transfer of

      19   the lease was in 2014.  They -- the liquor license was

      20   2014.  Mr. Luchin stopped payment on -- stopped paying me

      21   on the note on June of 2014.  It just seems like a

      22   horrible coincidence that he decided to do all that just

      23   before he ceased to make payments to me.

      24            And it's proof of the note I received from the

      25   Superior Court.  I received a lien against Mr. and Mrs.
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       1   Luchin for the balance due on the note, which was $73,000.

       2   The rest of it -- his -- his figure and everything -- I

       3   can't dispute because I don't have any -- I never had any

       4   of those records.

       5            To -- to say it was negligent, it possibly was.

       6   I knew nothing about how this -- how the forms were filled

       7   or what was done.  However, I do know that I filed the

       8   last federal and state tax return for 2012 and no longer

       9   claimed any income or anything from the restaurant.

      10            And again, if they don't like -- if it's

      11   something they don't understand, they have the -- the

      12   records -- the checkbook records for 2013 to 2014.  It

      13   would take ten minutes to go over those checking

      14   statements and find the fact that Mr. and Mrs. -- or Mr.

      15   and Mrs. Luchin paid me the amount required on the note

      16   for -- until June -- January of 2013 through June of 2014.

      17            Now, why would they make payments on a business

      18   they don't own?  It makes -- it makes no logical sense.

      19   And the fact that Mr. Luchin filed bankruptcy and listed

      20   the note on his bankruptcy file -- Mr. Luchin didn't

      21   recognize that he owed the money.

      22            I have nothing else to say.  I provided you with

      23   all the information I have regarding the sale.  The fact

      24   that I did not contact any of the people who were supposed

      25   to contact -- and I'll say, yes, it's true.  I didn't
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       1   contact them, but I had no reason to believe that Mr. and

       2   Mrs. Luchin would not have followed through since they

       3   were so anxious to buy the business.

       4            Thank you.

       5            JUDGE LONG:  Thank you, Mr. Maraccini.

       6            And CDTFA, did you want to make any final

       7   statement?

       8            MR. NOBLE:  No.  Thank you.

       9            JUDGE LONG:  Okay.  Before we adjourn, I want to

      10   make sure.  Do my co-panelists have any questions?

      11            Judge Stanley?

      12            JUDGE STANLEY:  No, I don't.  Thank you.

      13            JUDGE LONG:  Judge Aldrich?

      14            JUDGE ALDRICH:  No questions.  Thanks.

      15            JUDGE LONG:  Thank you for -- thank you to

      16   everyone for coming in today.

      17            The record is now closed.  The Judges will meet

      18   and decide your case later on.  And we will send you a

      19   written decision within 100 days of today.

      20            Today's hearing in the Appeal of K. Maraccini is

      21   now adjourned.  The next hearing will resume at

      22   1:00 o'clock.

      23            Thank you.

      24            MR. MARACCINI:  Thank you, sir.

      25            (Proceedings concluded at 11:50 a.m.)
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