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Cerritos, California; Tuesday, Novenber 8, 2022
9:33 a.m

ADM NI STRATI VE LAW JUDGE KWEE: W are opening
the record in the appeal of YNL Enterprises, Inc. This
matter is being heard before the Ofice of Tax Appeals.
This is OTA Case No. 18053170, and today's date is
Tuesday, Novenber 8, 2022. |It's approximately 9:33 a.m
This hearing is being conducted in Cerritos, California,
and al so being streaned |ive on our YouTube channel .

Today's hearing is being heard by a panel of
three adm nistrative | aw judges, nyself, Andrew Kwee.
"Il be the lead adm nistrative |law judge. To ny right is
Keith Long, and to ny left is Daniel Cho, and they are the
ot her nenbers of this panel. Al three of us wll be
neeting after the hearing today, and we will produce a
written decision as equal participants.

Even though |I'm conducting today's hearing, any
judge on this panel may participate as an equa
participant at any tine to ensure we have all of the
i nformati on necessary to decide this appeal. Wth the
prelimnary matters out of the way, would the parties
pl ease state your nane for the record? And I'll start
with the representatives with CDTFA.

MR. SAMARAW CKREMA:  Nal an Samar awi ckr enma,

Kennedy Court Reporters, Inc.
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Heari ng Representative for the Departnent.

MR. PARKER: Jason Parker, Chief of Headquarter
Operations Bureau with CDTFA.

MR. BROOKS: Christopher Brooks, Counsel for
CDTFA.

ADM NI STRATI VE LAW JUDGE KWEE: Ckay. Thank you.

"Il turn it over to the representatives for
YNL Enterprises.

MR. BRANDEIS: Marc Brandeis, CPA for the
Appel | ant .

ADM NI STRATI VE LAW JUDGE KWEE: G eat.

Just to do a quick recount, because there has
been sone new i nformati on since the prehearing conference.
Just to confirm there are no wtnesses for either party
today; is that correct for you, CDTFA?

MR. SAMARAW CKREMA: Yes. No wi tnesses.

ADM NI STRATI VE LAW JUDGE KWEE: Ckay. And for
you, M. Brandeis?

MR. BRANDEIS: We have no w tnesses.

ADM NI STRATI VE LAW JUDGE KWEE: As far as the
exhibits, we did get three new exhibits. And before
turn to those, | will start with the exhibits that we
di scussed at the prehearing conference for CDTFA. W had
Exhibits A through P, and those were discussed. And ny

understanding is that there are no objections fromthe

Kennedy Court Reporters, Inc.
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t axpayer to submt A through P

CDTFA, is that correct, you don't have any
addi ti onal exhi bits?

MR SAMARAW CKREMA: That is correct. No
addi ti onal exhibits.

ADM NI STRATI VE LAW JUDGE KVWEE: And,

M. Brandeis, is that correct that you don't have any
obj ections to CDTFA' s exhibits?

MR. BRANDEIS: | have no objections except for
there was a nmeno submtted that did not have the nmeno from
petitions that pronpted the DPA to respond to the petition
supervisor, so | nmade a suppl enental subm ssion this
norning to include that.

ADM NI STRATI VE LAW JUDGE KWEE: Ckay. We'll get
to your additional neno that is |abelled as Exhibit 2 in a
nonent .

Wt hout objections, other than noting that one of
t he exhibits m ght have not been conplete, | wll admt
CDTFA's Exhibits A through P into evidence.

(CDTFA's Exhibits A through P were received.)

ADM NI STRATI VE LAW JUDGE KWEE: And then 1'11
turn over to Appellant's Exhibit. So I'mjust going to
start with the exhibit that we discussed at the prehearing
conference. | understand that we have Exhibit 1.

And CDTFA has no objections to that exhibit; is

Kennedy Court Reporters, Inc.
800. 231. 2682
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t hat correct?

MR. SAMARAW CKREMA: That is correct.

ADM NI STRATI VE LAW JUDGE KWEE: Ckay. |'m going
to admt Exhibit 1 into evidence.

(Appellant's Exhibit 1 was received in evidence.)

ADM NI STRATI VE LAW JUDGE KWEE: Then | will turn
to the three itens that were subnmitted this norning. The
first is |abeled Exhibit 2, that was the 8/ 16/2016 neno.
And then | have two additional exhibits which were not
mar ked as exhibits, but I"'mgoing to identify for the
record as Exhibit 3, which is the POS Void Report, and
Exhibit 4, which is the POS Sal es Report.

And, Appellant, M. Brandeis, do you have any
addi ti onal subm ssion besides the three itens | just
identified for today?

MR. BRANDEIS: No, | don't.

ADM NI STRATI VE LAW JUDGE KWEE: And for
Exhibit 3, the Void Report, it |ooks like there's two
tabs. | didn't have any questions about that. But for
Exhibit 4, the Point of Sales Report, | just have a
guestion, because it |ooks |ike that m ght be m ssing
entries. Because the line total cane out to
$1,212,179.00, but there were only 32 entries on that
docunent, so it looks like it mght be m ssing 42,000 --

[ittle over 42,068 line entries.

a

Kennedy Court Reporters, Inc.
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| just wanted to clarify if you intended to

submt all of the line entries, or only the last 32 line

entries, which is 42,068 to 42, 100.

MR. BRANDEIS: So | was looking at this file |ast

night. There's a filter under Columm H.
that filter and hit "select all,"”
t he pay was there.

ADM NI STRATI VE LAW JUDGE KVEE:

| f you uncheck

you will see that all of

kay. My

apologies. Let ne just look at this. So there's a filter

and - -

MR. BRANDEIS: |If you go to "Data 1," and if you

click that down arrow and then hit "select all,” it wll

turn off that filter and you will see that all of the data

IS there.

ADM NI STRATI VE LAW JUDGE KWEE
nonment, pl ease.

MR. BRANDEI S:  Sure.

ADM NI STRATI VE LAW JUDGE KWEE

kay. Just one

Ckay. Sorry. |

wasn't listening. You said "Data 1." Now | see the

Data 1 was selected to certain fields.

| have unchecked

that. So it does |ook |ike after unchecking that, there

are now 50,177 entries, and it looks like that is

sequentially conplete. So that answers ny question.

Thank you. Sorry for the technical hold up.

So with those three exhibits --

CDTFA, did you

Kennedy Court Reporters,
800. 231. 2682
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have any objections to those three additional exhibits, 2,
3, and 4, that we just discussed? | realized that you
just got themtoday. |If you |like, we could also hold the
record open to allow an opportunity to conment on the

| at est subm ssion. That's an option to finding out what
your position is about the three exhibits.

MR. BROOKS: Good norning. This is Christopher
Brooks. Regarding Exhibits 3 and 4, we woul d object that
it isuntinely, and, yes, it would require tine to check
t hose and verify them

ADM NI STRATI VE LAW JUDGE KWEE: (Ckay. For
Exhibit 2 -- it is ny understanding there's no objection
to Exhibit 2, or did you have objection to Exhibit 2?

MR. BROOKS: No objection.

ADM NI STRATI VE LAW JUDGE KWEE: (Ckay. So | just
want to get to the -- because | understand that, you know,
we had the deadline of 15 days before the hearing, and
t hat woul d have been 10/24, and we didn't receive this
until today. So it was past the deadline that we did |ist
in our mnutes and orders, but | do want to find out if
the parties -- so it looks |ike these are a list of point
of sale entries that seem-- | just got these today, but
at first glance, they do seem conprehensive now after
applying that filter.

| would like to get CDTFA' s position on whet her

Kennedy Court Reporters, Inc.
800. 231. 2682
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or not if this were accepted, if it is sonething which
woul d be rel evant and potentially, in CDTFA s position,
mght result in an adjustnent to liability if it were
accepted as conplete records, or that is something that
CDTFA thinks is not relevant?

MR, SAMARAW CKREMA: The Departnent rejected the
Appel l ant's appeal s that we received during the fiel dwork.
And, therefore, you know, we believe that the data that we
recei ved today doesn't change our position.

JUDGE KWEE: (Okay. So just to clarify that,
because you said that you rejected -- CDTFA rejected the
point of sale data during the audit, are you sayi ng that
it is CDTFA' s position that you al ready | ooked at this and
determned it was not relevant or helpful, or is this
sonething that's new for you, or do you not know if this
is sonething that CDTFA exam ned?

MR. SAMARAW CKREMA: W didn't have the tine to
conpare the information with the informati on we received
during the audit tine during the fieldwork, therefore, we
don't know whether this is an exact copy of the data we
received at the tine of the fiel dwork.

MR. PARKER: | would |ike to add, these do appear
to be to the same files that we have in our audit file.
Due to the size of them we did not include the PDF

printout out of these because it would be, Iike, thousands

Kennedy Court Reporters, Inc.
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of pages. So they appear to be what we have in our audit
file, however, we haven't validated these anounts with
what was in our audit file, but it appears to be the sane.

ADM NI STRATI VE LAW JUDGE KWEE: And just a quick
clarification. The first -- are these docunents that have
been previously provided to CDTFA, or is this new
i nformation for your client?

MR. BRANDEI S: CDTFA visited the taxpayer and
downl oaded the data thenselves. | wasn't the original
representative. | was brought in alnost at the point
where the fieldwrk was conpleted. W had a heck of a
time getting -- when | did take over as representative, we
had a heck of a tine getting conplete records fromthe
Departnent. W even had to conplain to Board Menber
Horton's office -- at this time, it was the Board of
Equal i zat i on.

Utimately, we did get, what | believed to be, a
fairly conplete record of all of the docunents obtained by
the Departnent. In those docunents that were provided
were these two Excel files, which, | believe, is what they
downl oaded when they nade their site visit. So |I'mreally
just entering it for the record, but this is information
that | received fromthe Departnent.

ADM NI STRATI VE LAW JUDGE KWEE: Ckay. And

anot her question. Do you know why Appellant was not able

Kennedy Court Reporters, Inc.
800. 231. 2682
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to provide this by the deadline that we had di scussed
during the prehearing conference?

MR. BRANDEIS: | wasn't sure if we were going to
be able to e-nmil the file because it is over seven negs.
Utimately, | decided to give it a shot. It appears that
it did go through. And it's ny fault. | should have sent
it earlier. But this is information that we received from
the Departnent. |It's not really new infornmation.

ADM NI STRATI VE LAW JUDGE KWEE: Ckay. Thank you.

So, CDTFA, with that, it sounds |ike Appellant is
saying that this is actually the docunent that you al ready
had in your audit file that you didn't submt. So it
sounds like ny direction would be to admt it just for
conpl et eness sake -- because |I'massunming it was part of
your audit file -- but allow CDTFA an opportunity to
provi de any foll owup coment or concern that they have
with this docunent. But since this sounds |ike sonething
you already had in your records, it doesn't seemlike it's
an unfair surprise on your part with admtting it at this
time. Do you have concerns wth that?

MR. BROOKS: Your Honor, CDTFA does feel like it
is abit of a surprise. There's alot of files to go
t hrough I have never seen. So that's part of ny function,
to review the exhibits. So, you know, it's certainly a

surprise and unfair, but if it's sonething we already

Kennedy Court Reporters, Inc.
800. 231. 2682
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have, we would need tine to verify that, and the staff
needs to have an opportunity to do that so we can present
accurate informati on to you.

ADM NI STRATI VE LAW JUDGE KWEE: Ckay. | wll
allowit with the understanding that it was sonething that
was within CDTFA's record. So | will give CDTFA 30 days
to confirm one, whether or not this is a docunent that is
in their records; and, nunmber two, if they have any
concerns with the docunents, you can provi de additional
briefing on that aspect too. So, one, is it a CDTFA
docunent, and, two, are there any concerns from CDTFA with
t he docunent ?

| do want to have all of the information before
us, especially if it was sonething that was relied on by
CDTFA to make an audit determnation. And it sounds |ike,
possi bly, this was sonething that was relied on or
exam ned by CDTFA, or perhaps conpiled by CDTFA, to get
confirmati on on CDTFA' s position about whether or not this
is their docunent and just have the conplete record,
will allowit.

Al t hough, | do understand that this is late. |
woul d ask in the future that docunents be submtted
tinely, especially if they are docunents whi ch have
al ready been in possession of the parties for a nunber of

years already. But with that said, | wll admt

Kennedy Court Reporters, Inc.
800. 231. 2682
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Appel lant's Exhibit 2 of the 8/16/2016 nmeno w t hout
obj ection, and Exhibits 3 and 4, over the objection for
tinmeliness, and 30 days for additional briefing for, one,
whether it's a CDTFA docunent and, two, if there are any
concerns with the docunent.

(Appel lant's Exhibits 2, 3, and 4 were received.)

ADM NI STRATI VE LAW JUDGE KWEE: And |'I1l send

out -- OTAw Il send out a letter of post-hearing order
after the hearing sunmari zing the additional briefing
period, and 30 days will run fromwhen OTA sends out that
letter.

Ckay. The next itemis we had a post-hearing

conference from CDTFA, and that was -- it | ooks |i ke CDTFA

was clarifying that there was an adjustnent -- downgraded

adjustnent in Appellant's favor for the neasure of tax

asserted for the first and second i ssue, and the summari es

cone froma second pre-audit letter dated Septenber 21,
2022, which is attached as Exhibit A to CDTFA s exhibit
I ndex.

And so | assune, Appellant, you don't have any
obj ections or concerns with the CDTFA' s revised position
on the neasure of tax?

MR. BRANDEIS: No objection.

ADM NI STRATI VE LAW JUDCGE KWEE: Ckay. GCkay. So

with that said, we have sunmari zed the m nutes and orders

Kennedy Court Reporters, Inc.
800. 231. 2682
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and the agenda, and al so di scussed them at the pre-hearing
conference. So there were three issues. |I'mnot going to
repeat them now since we al ready went over them But |
will confirmwith the parties, CDTFA, did the m nutes and
orders correctly summari ze the issues to your
under st andi ng?

MR SAMARAW CKREMA:  Yes, it is.

ADM NI STRATI VE LAW JUDGE KWEE: And Appel |l ant,
did the mnutes and orders correctly summari ze the issues
to your understandi ng?

MR. BRANDEIS: | agree, it does.

ADM NI STRATI VE LAW JUDGE KWEE: Ckay. G eat.

And then the last itemis just a brief overview
So | expect this hearing to | ast about an hour and
45 mnutes. We wll have 20 mnutes for Appellant's
openi ng presentation followed by 30 m nutes for CDTFA' s
presentation, and then we wi |l conclude and each party
will have 10 mnutes for final remarks. Are there any
guesti ons about the presentation or just questions about
t he proceedi ngs before we get started?

MR. BRANDEIS: No questi ons.

MR. SAMARAW CKREMA: No questi ons.

ADM NI STRATI VE LAW JUDGE KWEE: kay. Then |
will turnit over to M. Brandeis for your opening

presentation. You have 20 mnutes. You nmay proceed.

Kennedy Court Reporters, Inc.
800. 231. 2682
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MR. BRANDEIS: So the taxpayer in question, YNL
operated a Chinese-style restaurant in Studio City,
California. They were selected for an audit. | don't
know that | would clarify this audit as a random audit.
It appears that the Scope Unit had notified Audit that
they believed that there was |ikely under reporting due to
di fferences between reported anounts and 1099K anounts.

1099K, if you are famliar, are the gross
proceeds provided by the nerchant card processors for
credit card transactions. So when credit card
transacti ons exceed reported gross receipts, that's
generally an indication that they have a problem So at
that rate, they were selected for audit. Audit period
conmenci ng second quarter 2011, and going through the
cl oseout date of July 15, 2014.

They received an audit notice sonetinme in
February of 2014, so about five nonths before they
ultimately shut down. And there was sone delay in the
auditor getting an appointnment with the taxpayers, and
al so the taxpayer's representative. The 414 Z, | don't
think is extrenely detailed, but fromwhat | can tell
there was sone del ay.

It appears to be there was sone delay on both
sides. But at any rate, the Departnent canme out and nade

an appointnent. And on May 30, 2014, they cane out to the

Kennedy Court Reporters, Inc.
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restaurant with a second auditor and obtai ned POS data
fromthe taxpayer's POS system \Wile they were there,
t hey nmade general observations: Alcohol is not served,
seating available is less than 30, five enpl oyees were
present, three in the kitchen, two in front.

It appears, also, that the Departnment perforned
under cover purchases for cash. So this was a technique
that was, | believe, wdely used at that tinme -- eight
years ago -- where auditors would frequent restaurants and
make purchases and pay for themin cash and keep the
recei pts, and then when the auditors were given access to
POS data, they would then check the data to see if the
cash purchases nmade by the Departnent showed up in the
dat a.

| don't have a problemw th that technique, but
the technique is what -- as an auditor with al nost 30
years of experience, this is what is called an attribute
test. \What attribute are you testing? You are testing
to see if the sales record is conplete, specifically with
respect to cash purchases.

So let's make no m stake about it, this is an
audit of cash. It's not an audit of credit card
transactions. |It's not even an audit of third-party
online sales. Al of that information is being reported

on by third parties, credit card sales by the nerchant

Kennedy Court Reporters, Inc.
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card processors, and the online sales are being reported
on by the third-party online conpanies |ike G ubhub and

Eat 24. What really becones a concern is the cash sal es.

So that everybody is on the sane page, this is an

audit of the cash. It appears that upon review, the
Departnment was unable to | ocate two undercover cash
purchases in the data, and it appears that they
subsequently | ocated those purchases in those void files
of the taxpayer's POS system

So, you know, one of the things that | try to do
when | take over a case and they find out that they've
done undercover purchases, | try to get an idea of how
many purchases were made and how many didn't show up.

They di sclosed that two didn't show up, but |
haven't been able to get a full accounting for the total
nunber of undercover purchases nade. At the hearing, the
auditor made the statenent that it was between 10 and 12
undercover purchases. So it's a little distressing as a
t axpayer, how do you know they're giving you a conplete
pi cture?

W have had taxpayers where they have done as
many as 20 undercover purchases, although 10 is probably
nore common. But we don't really know. And in this case,
we had a real heck of a tinme getting the Departnent to

provide us with a conplete accounting for the undercover

Kennedy Court Reporters, Inc.
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pur chases.

At any respect, | don't dispute that at | east
two of the transactions appear to have been renoved from
the sale's record and placed in the void file. \Wenever
t hi s happens -- you have to understand, this is a
single-location restaurant that is famly owned and
closely held. The owner can't be there all of the tine.
They're going to have to entrust at |east one or sonetines
nore than one enpl oyee with managerial functions on the
POS system

Whenever an enpl oyee has managerial functions,
there's always going to be the risk that the enpl oyee
m ght delete a transaction fromthe sales record and
pocket the cash. Every conpany faces this, | don't care
if you are a small, one-person-owned restaurant or if you
are the vlt Disney Conpany. There is always a concern.

The internal controls that should be in place to
prevent it are only as good as the business owner
enforcing or testing those internal controls. And | don't
think in this case she did a very good job of testing the
internal controls. At any rate, that appears to be the
basis for the Departnent's inpeachnent of the record. So
then they're left wth using an indirect audit approach.

So in this case, they chose the observation test

approach to develop a credit card ratio of the total
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sales. So, again, during this tinme, it was not unconmon
for the Departnent to just do one day, despite the fact
that the audit manual says that several days should be
used, including a weekday and a weekend. And we take
"several" to nean three or nore.

W raised this issue. W had an al nost identi cal
problemin the Wng Sang case which was heard before the
Board of Equalization in 2015, and we received a unani nous
decision fromall five nenbers on the board, and they took
issue with not neeting the audit manual specification of
at least three or nore days. And even in that case, in
the Wng Sang case, there was a m ssing purchase fromthe
sal es record.

So the Departnment is going to argue -- actually,

t he Appeal s Bureau representative argued that the taxpayer
did not notify the Board until afterwards that the

busi ness had been sold. And we went through ACFS notes
and all kind of -- there's really -- there is no record of
when they were notifi ed.

| knew when | took over the case, but | took over
the case around the time of the sale when the cl oseout
occurred, and | assuned that they knew. However, | don't
think that's the i ssue. Because when the DPA responded to
the neno, Exhibit 2, that canme from petition supervisor,

Thomas Hopki ns, she doesn't nention that as a reason as to
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why they couldn't performadditional tests, she just says
in her response, "They were limted."

"' mnot sure what she nmeans by "limted." But it
really fits the pattern of what was going on at that tine.
And using Wng Sang as an exanple, | think the Board --
the Departnent in general, just preferred to do one day of
testing. And the problemw th one day of testing is it
may not be representative. | nean, we are talking
about -- this test was done on June 19, 2014, a Thursday.
s that representative?

| mean, |'ve probably represented 150
restaurants, and | have done scores and scores of these
observation tests, and | can tell you that the results --
including in the Wng Sang case, the results of the credit
card ratio vary, sonetinmes greatly, fromone day to
another. And a credit card ratio of 60 percent is, in ny
opi nion, characteristically low for a sit-down restaurant
wi th servers and tipping.

Typically, what | see for restaurants of that
nature is a credit card ratio in the range of, say,

75 percent to, maybe, a high of 85 percent. But

60 percent woul d been uncharacteristically |ow unless
there is sonme extenuating circunstances. But in this
case, they could have done additional testing, because

normally -- so after the Wng Sang case, the departnent
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managenent issued a nenorandum in August of 2015,
mandating that the auditors conpl ete an observation test
fact sheet, and this was to prevent auditors from just
doi ng t hese one-day tests.

However, it is ny opinion, that when they

schedul ed that date -- normally, what auditors do is they
schedule all three days at the same tinme -- not just
one -- with the understanding that the Departnent may do a

one-day test and then decide not to do further testing
because they're not going to use it to inpeach the
records. They're satisfied that the records are conpl ete.

But in this case, clearly, they didn't do that.
And the Departnent could have -- even after we took over
the case, they could have requested that an observation
test be perfornmed by the successor. The successor was
aware of the audit. The Departnment was notified by escrow
of the sale, and the Departnent's response was they demand
wi thhold for the entire funds of escrow, and to notify the
successor of the potential for successor liability.

So the successor knew about this. [It's not |ike
t hey were disclosing sonmething that was confidenti al
information. They could have coordinated with the
successor. |'msure they were on good ternms, and probably
coul d have had additional observation tests done to neet

that requirenent in the audit manual, but that was never
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consi der ed.

| find it problematic that we are going to -- and
this body has upheld in other cases where they allow the
Departnent is to, essentially, get away with that, because
it sort of raises the question of why do we have an audit
manual to begin with? And why do we have policies and
procedures to begin with? Wen the audit manual says you
must do it and the Departnent doesn't do it, and this body
upholds that, it makes the audit nmanual neani ngless and it
makes audit procedures -- it gives the audit departnent
the presunption that they can do whatever they want
because the Appeals Bureau and the O fice of Tax Appeal
wi |l uphold for them

And so ny opinion is that there should be a

reexam nation as to whether or not -- the credit card
rati o has changed from60 to, | believe, the |atest
rendering is now 61.84 percent. But, still, in ny
opinion, that's too low. | nmean, |I've only seen it that

low in one other case. And in that case, they had a
si zabl e banquet busi ness whi ch expl ai ned whi ch banquets
were paid in cash, which explained why the credit card
ratio of the total sale were so | ow

Initially, the Departnent opined that the
transactions in the void file closely mrrored what they

proposed is an additional assessnent, and so their
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t hi nking was, well, all of the transactions are there once
you conbine the void file with the sales file. And the
problemwith that is although there nmay have been valid
transactions that were voided inproperly, it presunes that
none of the voids were proper, and that's just not
reasonabl e.

Anybody that's operated a restaurant or worked in
a restaurant knows that voids happen. Sonetines sonebody
conplains the food was terrible and managenent decides to
conp the neal, there are wal kouts, there are, hey, |
didn't order that and you guys put that on ny bill. |
nmean, these things happen. Anybody that operates a
restaurant knows that. And |I'm not suggesting that that
be the renedy here, but it could be.

It could be a reasonable renedy to assune that
maybe sone percentage of the void file is valid. | |ooked

at the file that was submtted this norning, and they did

put down a reason code. | noticed that there was a nunber
of transactions using the reason code "testing.” And this
is not an unconmon thing. |In the norning, when a

restaurant opens up, they nmay run a few transactions
through to test the system because these POS systens are
critical to the effect of an efficient operation of the
restaurant.

There could al so be scenari os where maybe the
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enpl oyees have a neal and they rang it up and they | ater
voi ded it because they're not going to charge the enpl oyee
or they are not going to charge the owner for a neal. So
sonme of those voids are valid.

If we could agree on sone percentage, that m ght
be a remedy. But | certainly think that using a one-day
observation test on a Thursday with such a low credit card
ratio i s not reasonable.

The second issue that we have has to do with
third-party online sales. So the taxpayer contracts with
conpani es |i ke G ubhub and Eat 24, so anybody that has used
those -- |, personally, have never used them But anybody
t hat has used those services, you |l og on to, say,

G ubhub's website, and you put down the area you are in
and you select a restaurant, and the nenu for that
restaurant will appear, and you can sel ect whatever itens
you want. You then instruct that the food is picked up at
the restaurant or you can have it delivered for an
addi ti onal fee, G ubhub then closes the transacti on,
general ly, people, especially if they are having it
delivered -- but nost people pay with a credit card.

As G ubhub collects the noney, they cal culate the
tax, and they maybe even nake the delivery. And then they
turn around -- at this tine, back in those days -- send a

facsimle to the restaurant instructing themthat an order

Kennedy Court Reporters, Inc.
800. 231. 2682

26



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

had been received via that website, and the restaurant
owner enters the order into the POS system which is what
tells the kitchen to prepare the neal.

So we are arguing that those conpani es, G ubhub,
Eat24, and the like are, in fact, the true retailers in
t hese transactions, and the Departnent is arguing the
opposite. But we need to | ook at what's going on here. |
nmean, generally speaking -- | nmean, | could read to you
Revenue Taxation Code 6015, the definition of a retailer.
But generally speaking, a retailer is sonebody that hol ds
t hensel ves out to the public as naking sales of tangible
personal property for consunption in the state. That is
exactly what G ubhub is doing.

Anybody that goes to G ubhub's website knows
they're on the G ubhub website, and they know that G ubhub
is collecting the noney, collecting the tax, and
coordinating the delivery. In fact, if the custoner were
to receive -- let's say they received their food and the
food is cold and they're unhappy, and in a chance that
they did call the restaurant, the restaurant would direct
t hem back to Grubhub for processing a refund.

This isn't nerely a delivery service, any nore
t han Amazon.comis nerely a delivery service. This
conpany is doing, essentially, what Anmazon does except for

food. So keep in mnd that this occurred during a period
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of time before the passing of the Marketplace Facilitator
Act in April of 2019. So at that tine, there were no
rul es under |ocal delivery networks.

So what we | ook at -- what | used to | ook at when
| was an auditor is who's holding thensel ves out to the
public? It's clearly G ubhub. And the Departnent relied
on a menorandum opi nion from 1991 called Mark Pul vers.
Mar k Pul vers had a business that -- you have to renenber,
this is pre-internet, 1991. He had a busi ness where he
woul d put little advertising tents in hotel roons and
peopl e could place a call to order food or order a video
cassette to be delivered to their room and Mark Pul vers
woul d then go pick those itens up, bring themto the hotel
room collects paynent.

He had an arrangenment with the restaurant, they
woul d get a certain anmount and he would get a certain
anount, but he would keep the delivery fee. The Board, at
that tinme, opined that Mark Pul vers was nerely providing a
delivery service, which clearly, that's not the case.

He's doing a |l ot nore than just nmaking a delivery.
Simlar to what Amazon is doing except on the internet.

The other thing to consider is that Mark Pul vers
is a nmenorandumopinion, it's not the law It does not
carry the same weight and effect as the | aw does. W

think that the Board got that opinion wong, and in
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relying on that opinion also is incorrect.

When the case was sent to the Appeal s Bureau
Thomas Hopki ns, supervising tax auditor, sent a neno,
Exhibit 2, to the Departnent, and he al so questions -- and
| wll quote, "It would appear that G ubhub neets the
requi rement of a person making a retail sale. G ubhub
t akes orders, collects paynents, collects sales tax, picks
up orders, and delivers orders to the custonmer. Plus, it
appears G ubhub woul d al so be the person responsible to
collect and remt sales tax to the Board instead of the
restaurants.”

DPA' s response to that, which is page 104 of the
-- Exhibit Page 104 in the Departnent's subm ssion. So
basically, she cites a lot of the information that's
contained in the G ubhub agreenment. One thing | would
like to point out is that you -- generally speaking, once
you are deened to be a retailer in a transaction, you're
not able to contract away your status as a retailer to
anot her party and thereby assign liability to another
party once you are deened the retailer.

And that's, essentially, what she's arguing, that
G ubhub contractually assigned liability to the
restaurant. Even their own contract that -- this is
page 322 in the Departnent's exhibit. Item No. 10 notes
that "G ubhub shall be responsibile for verifying that the
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coll ected tendered sale tax amount is correct, filing al
required sale tax returns and associated forns, and
remtting all required sales tax to the appropriate taxing
authorities.”

And that's nice | anguage to have, but it's really
irrelevant. Wen | was an auditor, taxpayers nade that
argunent before, "Well, in ny contract, | assigned
ltability for the sales tax to sonebody else.” | don't
care what your contract says. The |law says the retailer
is the person responsible for sales tax. So we just need
to figure out who the retailer is.

Who is the person holding thensel ves out to the
public as making that retail sales tangi ble personal
property? It's Gubhub. |It's their website. They are
coll ecting the noney. They are arranging the delivery.
Sonetines they make the delivery. This is not nerely a
delivery service, no nore than Amazon is.

I have not hing el se.

ADM NI STRATI VE LAW JUDGE KWEE: Ckay. Thank you.

| did have a couple of questions about the
presentation and itens discussed. So I'd |like to ask
about the void report. So | understand what your position
is that there was sone enbezzl enment goi ng on which
resulted in overinflated void reports. So |ooking at the

void report, for exanple, there were 57,000 voids over the
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course of the three years, and at |east two of those itens
i nvol ved under cover purchases by CDTFA, which were |isted
in the void transaction.

So ny understandi ng of your presentation is that
Appel | ant agrees that -- or, | guess, is arguing that
there was sone enbezzl ement goi ng on which contributed to
the overinflated void. |Is that a correct understandi ng of
what you were sayi ng?

MR. BRANDEIS: |'mnot going to go so far as to
say there was enbezzl enent going on, that goes beyond the
scope of what | was hired to investigate. Wat | am
saying is that there do appear to be voids that were
i nproper. But, also, to say that there are no proper
voids is unreasonable. So we are not disputing CDTFA had
a valid reason to i npeach the records and therefore used
the indirect audit approach, we are just saying they
didn't use due care in that indirect audit approach.

ADM NI STRATI VE LAW JUDGE KWEE: kay. So there
wer e i nproper voids, but the reasons for the inproper is
not being specifically asserted. | see what you're saying
now.

And the other thing is if we did |ook at the
voids, | guess, | just wouldn't see a basis for allocating
proper versus inproper, because there's really nothing in

the evidence that | could see that woul d support sayi ng,
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you know, X percent is inproperly taken because we only
have a popul ation of two that were verified by COTFA. So
"' m not seeing what basis we woul d have for distinguishing
valid voids versus invalid voids if we were taking it from

the indirect audit approach.

MR. BRANDEIS: | agree. Here we are eight years
| ater, and now ei ght years later it's -- certain tests are
not feasible -- can't be done. But, yet, is it fair to

ignore witten policy in the audit manual, and, you know,
test one day when the audit manual clearly makes it clear
that it's a mninmumof several? -- which | take to nean
three or nore -- and that you should include a weekday and
a weekend. So what is the renedy when the Departnent

i gnores their own policies?

ADM NI STRATI VE LAW JUDGE KWEE: So | have anot her
guestion then. The Eat24 and the G ubhub transacti ons,
woul d they be included in the point of sale reports that
you signed, or were those separately accounted for by the
t axpayer ?

MR. BRANDEIS: So as | nentioned earlier, when
G ubhub and Eat 24 receives an order, back in those days,
they would send a fax to the restaurant. And so this was
-- so the auditor did an observation test, June 19th, and
clains he was there from10:00 a.m -- fromopening to

cl osi ng. | think it was 11:00 a.m to 10:00 p. m,
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something like that -- 11 hours. There were only 27 or 28
transactions during that period of tinme when this issue
came up.

The taxpayer told the auditor that the online
orders are entered as cash transactions. The systemis
capabl e of setting up a third category, it's called
HHACCT, short, | think, for house account, which is where
t hey shoul d have put them so they coul d have done separate
accounting for the third-party online orders and,
therefore, not inpact the end-of-the-day's cash or credit
card counts.

The reason that this shouldn't be included as
cash -- the way it works, at the end of the day or
periodically -- every two or three days -- G ubhub and
Eat 24 woul d then send a check for the gross proceeds | ess
their comm ssion. So, you know, what do they do with the
check? Maybe the check gets deposited or cashed, but it's
not part of the day's cash receipts.

The auditor claimed he couldn't verify that,
which | don't understand. How could you not verify that?
Wiy woul d you not docunment how the order cones in? How
it's entered in? He just says, "It couldn't be verified."
My hunch is -- again, | wasn't there. This is why when --
| represent clients, and when an observation test is done,

| nake sure that |'mthere as well so | can see what the
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auditor is doing.

What was he doing? There was only 28
transactions. Wy didn't he say, "Show ne these faxes and
veri fy?" He could have gotten the G ubhub statenent | ater
and corroborated the transactions on the G ubhub statenent
wi th what he observed that day. But that was one of the
reasons for -- | think we had four revisions in this case.
| have four or five different versions of the working
papers, because in his initial assessnent, he included the
third-party transaction as part of the cash sales.

ADM NI STRATI VE LAW JUDGE KWEE: Ckay. So,
basically, if we were to add up the point of sal es anount
and the void anmount, it would be your position that those
are the total amount of sal es nade by the business?

MR. BRANDEIS: No, |I'mnot saying that. Because,
again, if you look at the tri-void file -- so the two
transactions that are mssing from-- show up in the
tri-void file. The first one starts at |ine 46, 614.

There were three itens ordered, so it ends at 46,616. And

t he reason code was F7 or custoner left. But you can see,

there's "systemtesting, change mind." -- | see a |ot of
system-- let nme see if there are any other reasons here?
Wong order, cashier mstake." They had sonething called
"no noney."

Sone of these have to be valid. Every restaurant
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has voids. So, again, it's a challenge nowthat it's
ei ght years later. | don't know who owns the business
now. |I'msure it's changed materially fromeight years
ago. So there's no longer the feasibility of saying
what's the native anmount of normal voids as opposed to
irregular voids? W don't know.

ADM NI STRATI VE LAW JUDGE KWEE: | understand what
you are saying. | guess the reason | was asking that is
because if you add up the sumtotal on the voided |i st
that you provided, it was 313902. So that was the total
amount of voided transactions for the docunent that was
submtted this nmorning. But then if you add up the
unreported sales fromthe second re-audit of 261304, plus
t he amounts being asserted for G ubhub and Eat 24, the
total comes to 377328, which is nore than the total
di sal | owed voids, so | guess -- so | wasn't sure.

MR. BRANDEIS: Like | said, | don't know. [
can't tell you. | don't think -- actually in the DNR
Crai g Gkoharo opined that he didn't believe that there was
any correspondi ng between the total in the tri-void file
and the anobunt of neasure being assessed by the
Departnent, so he rejected it. But there's really no way
to go back now and test what would be the native
percentage for valid voids.

ADM NI STRATI VE LAW JUDGE KWEE: Ckay. Thank you.
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Il will turn it over to Judge Cho. D d you have
any questions for the taxpayer?

ADM NI STRATI VE LAW JUDGE CHO  Yes. | just want
to clarify one thing that you have argued. So you stated
that it's in your opinion that the one-day observation
test shouldn't be relied upon for the credit card ratio of
approxi mately 61 percent. And you argued that in your
experience, you believe the credit card ratio should be
closer to 75 to 85 percent; is that correct?

MR. BRANDEIS: In ny -- in the eight years that |
have been -- restaurant audits really picked up around
this time. 1In the eight years |I've been doing restaurant
audit defense, | would say that your typical credit card
ratio i s anywhere -- for restaurants with sit-down
service, tipping, waiters and waitresses, it's anywhere
from75 percent to 85 percent. That would be the bel
curve, if you will. 61.8-sonething percent would be
characteristically | ow

ADM NI STRATI VE LAW JUDGE CHO  Ckay. Thank you.
Are you able to point to any evidence in the record before
us to get to that 75 to 85 percent? For exanple, is there
any schedul e --

MR. BRANDEIS: So if you | ook at the Beatrich pay
file, which is the sales report. |If you |ook at that,

there's a pivot table in sheet one, and it says "sum of
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cash, sumof credit card, sumof tips, sumof discounts."
|'ve worked with this POS systemfor quite a nunber of
years.

The cash amount includes tax. The credit card
anount al so includes tax. ||t does not include tips. So
if you were to take the sum of cash and the sum of credit
card and conpare it to the sumof check amount, the sum of
check anmpbunt doesn't include tax because there's a
separate columm fromthe sum of tax anount.

Let me do that calculation real quick. | believe
it comes to 74 percent. So I'mgoing to add the sum of
cash and sumof credit card, and then |I'm going to conpare
that to -- let nme add those up. So the only thing | would
add here is -- renenber, the taxpayer was treating
third-party online orders as cash. However, we have al
of the statements from G ubhub and Eat24, so we could
segregate those out. There is a way that that could be
done.

But if | take the sum of cash divided by the
total sales, it conmes to al nost 26 percent, and the credit
card anount cones to 74.2 percent. So there's a
74 percent anmount for credit card sales. The cash sales
nunber is a little high, but like I said, we have all of
the statenents for the audit period from G ubhub and

Eat 24, and we coul d back those out. That would | ower the
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cash percentage and create a new category call ed

“"third-party online sales,” which is also verifiable |like
the credit card. And the only problemis we know t hat
sone of the cash transactions were inproperly voi ded.

How do we determ ne that eight years after the
close of the audit? That's going to be a little bit of a
chall enge. But that's where | get credit card -- since we
don't know how nuch cash was voided -- it actually, if you
added nore sales due to cash, it would actually drop the
credit card percentage from74.2 to sonething |ess than
t hat, dependi ng on how nmuch cash you had.

ADM NI STRATI VE LAW JUDGE CHO  Okay. Thank you
for that clarification.

MR. BRANDEIS: So even if we agreed it was 70,
that would still be below that bell curve that | described
to you earlier, but sonething the taxpayer could live
Wi t h.

ADM NI STRATI VE LAW JUDGE CHO  Thank you for the

clarification.

ADM NI STRATI VE LAW JUDCGE KWEE: Thank you, Judge

"Il turn it over to Judge Long. Judge Long, did
you have any questions for the taxpayer?
ADM NI STRATI VE LAW JUDGE LONG  Just a coupl e of

gquestions. First, | just want to nake sure. Looking at
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t he conparison fromthe POS data to the sales and use tax
returns, it looks |ike there was about $80, 000. 00
difference there. |Is there any dispute that the taxpayer
underreported?

MR. BRANDEIS: No, | don't dispute that the
t axpayer underreported.

ADM NI STRATI VE LAW JUDGE LONG So the position
is, essentially, that the credit card ratio should be
changed?

MR BRANDEI S: Yes.

ADM NI STRATI VE LAW JUDGE LONG Ckay. And with
respect to that, it's your position that it should be this
74 percent; correct?

MR. BRANDEI S: Actually, it's probably |ess than
74 percent. Because this data in the Beatrich pay file,
the sales record, we know that not all of the cash is in
there, so, therefore, the total sales has to be higher --
t he denom nator has to be higher and the nunerator is not
going to change, so therefore, the credit card to total
sales ratio would actually drop for there. How nuch
depends on how nuch cash sales we have in total sales. So
sonething |l ess than 74.2 percent.

ADM NI STRATI VE LAW JUDGE LONG  And with respect
to the void report. | know that every restaurant, let's

say, iIs going to have a systemtesting, because they have
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to check that their POS systemworks right, but there are
dozens and dozens of systemtesting all under different
codes. Is it your position these are all accurate?

MR. BRANDEIS: | have no idea. | know that -- ny
position is sone percentage of themare accurate. Wat
percentage that is, | have no idea. An observation test
woul d have helped if they had done at |east three. Most
restaurants that | know do sone systemtesting in the

nor ni ng before they open up.

Sonetinmes -- again, sone restaurants wll all ow
their enployees to order food and maybe -- | don't see an
enpl oyee neal reason here, so maybe -- actually, there's

no reasons. There's probably 100 different reasons. That
seens a little excessive. But, you know, ny hunch is that
sone enpl oyees rang up an order and voided it because
maybe it's the restaurant's policy that they don't charge
enpl oyees for neals.

ADM NI STRATI VE LAW JUDGE LONG  Ckay. Thank you.

ADM NI STRATI VE LAW JUDGE KWEE: (Ckay. Thank you.

CDTFA has their opening presentation. But before
that, | did have one question. | wll tell CDTFA what the
guestion is, and if they want to answer that during their
openi ng presentation, they can. |'mnot going to ask for
an answer right now, otherwise, I wll ask after their

presentation. But the question | amgoing to ask at sone
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point for COTFA is, if you look at their void report, that
cones to the 313902 -- | amassumng this is the sane
report that CDTFA has in their records -- but then if you
add up the anount asserted by CDTFA for the G ubhub, Eat24
and Issue 1, that cones out to 377328, which was in excess
of the total voids.

And | guess that ny question was, why CDTFA is
asserting nore than the total entries in their POS systenf
If there's a reason for that, why didn't, for exanple,
CDTFA, instead of doing the one-day observation test, just
assert the total liability stated in their POS reports
whi ch woul d have been the 313902, assum ng that is correct
report?

Wth that said, | wll turn it over to CDTFA for
their opening presentation. You have 30 mnutes starting
NOW.

MR. SAMARAW CKREMA:  Thank you. Can we have our
l ast 10 m nutes extended to our opening?

ADM NI STRATI VE LAW JUDGE KWEE: So you want
43 m nutes?

MR SAMARAW CKREMA: 40 minutes. Because we had
30 mnutes for the opening and then the 10, so we want to
conbi ne.

ADM NI STRATI VE LAW JUDGE KWEE: (Ckay. That's
perfectly fine. So I'll give you until 11:13 then.
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MR. SAMARAW CKREMA: Ckay. Thank you.

ADM NI STRATI VE LAW JUDGE KWEE: And wai ve the
rebuttal .

MR. SAMARAW CKREMA: Appellant is a California
corporation that operated a restaurant serving
Chi nese-style food in Studio Gty, California. Appellant
commenced busi ness on June 1st, 2011, and ceased
operations on July 15, 2019, when the business was sol d.

The restaurant had seating capacity for about 30
custoners and was open daily. Appellant also sold food
and beverages to G ubhub and Eat 24 delivery services. The
Departnent audit period was fromthe period of June 1st,
2011, to July 15, 2014.

During the audit period, Appellant reported
t axabl e sal e of $894, 000. 00, excluding fixtures and sal es
and the cl oseout of the business of $4,300.00, and that
woul d be on Exhibit B, page 27.

During our presentation, we will explain why the
Departnent rejected Appellant's reported taxabl e sal es,
why the Departnent used an indirect audit approach, and
how t he Departnent determ ned Appellant's unreported sal es
tax for the audit period for this Appellant.

During the audit, Appellant failed to provide
conpl ete sales records. Appellant did not provide

conpl ete docunents of original entries for the audit
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period. In addition, Appellant failed to provide conplete
purchase invoices or purchase journals for the audit
peri od.

Appel l ant stated it conpiled its POS sal es report
and handwitten sal es worksheet which was provided to an
outside representati ve who prepared the sal es and use tax
return for the audit period. Appellant provided copies of
the handwitten worksheets to the Departnent and failed to
provi de copies of POS sales report for the audit period.

The departnent did not accept Appellant's
reported taxable sales due to a |lack of reliable reports,
| ow reporting, and high credit card sales ratios. It was
al so determ ned that Appellant's report was such that
sal es could not be verified by a direct audit approach.
Therefore, the Departnent determ ned audit sales using the
credit card sales ratio nmethod instead of the voided cash
sal e percentage nethod for the audit period just to give a
benefit to Appellant.

The Departnment conpleted five verification
net hods to eval uate the reasonabl eness of Appellant's
reportabl e taxable sales. First, the Departnent tested
Appel lant's PCS system Appel |l ant used an open PCS system
to record its sales for the audit period.

The Departnent nade five cash-controll ed

purchases to verify conpl eteness of the POS sal es
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information. These purchases were nmade during the fourth
quarter of 2013, and that would be on Exhibit A pages 52
t hr ough 54.

Only three of the five cash-controlled purchases
were included in the Appellant's PCS sal es data, and that
woul d be on Exhibit A pages 53 and 54.

The POS system data provided by Appellant also
i ncl uded voi ded sal es data, and that woul d be on Exhi bit
G pages 510 through 515, and Exhibit O

The Departnent exam ned the detailed void sales
data and di scovered that two cash purchases were voi ded,
and that's on Exhibit A page 54, and Exhibit G pages 513
and 514.

The Departnent conpared the total cash-controlled
pur chases of $86.00 with voi ded cash sal e anount of around
$48.00 to determ ne the voi ded cash sal e percentage of
56 percent, and that would be on your Exhibit A, page 51.
Therefore, based on the cash-controlled purchases, the
Departnment determ ned that Appellant voi ded out 56 percent
of Appellant's cash sales, and the Departnent determ ned
that the taxable sales recorded in Appellant's PCS sal es
data were inconplete and unreliable, and that would be on
Exhi bit A, page 50.

Al so, the Departnent conpared reported total

sal es of around $872, 000. 00, which sales reflected on
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Appel l ant's POS system of around $923, 000. 00 for the
period July 1st, 2011, to June 30, 2014, and cal cul ated an
overal |l difference of around $50,000.00 for this period,
and that would be on your Exhibit A, page 46.

The Departnent al so conpared record sal es
reflected on Appellant's handwitten sales journal around
$830, 000. 00, which sales reflected on Appellant's PCS
system of around $923, 000. 00, and cal cul ated an overall
di fference of around $90, 000.00 for the sane period, and
t hat woul d be on your Exhibit A, page 46.

According to Appellant's POS sal es dat a,
Appel I ant voi ded around $304, 000.00 of its sales for the
period July 2011 to June 2014, and that would be on your
Exhibit D, page 203.

As based on five cash-controll ed purchase tests,
t he Departnent determ ned that Appellant voi ded around
56 percent of his cash sales, and that woul d be on your
Exhibit A, page 50.

Second, the Departnent reviewed Appellant's
federal incone tax returns for years 2011, 2012, and 2013,
and the recorded average net incone of around $30, 750. 00
for years 2011, 2012, and 2013, and that would be on your
Exhi bit A, page 47.

The anount cl ained for wages al so appeared | ow

for a business operating seven days a week, and that would
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be on your Exhibit A page 47. Therefore, the Departnent
determ ned that the anmount of total sales and clained
total expenses are understat ed.

The Departnent conpared reported total sales to
sales reflected on Appellant's federal incone tax returns
and cal cul ated an overall difference around $20, 000. 00,
and that would be on Exhibit A, page 47.

The Departnent al so conpared the reported sal es
tax with sales tax reflected on Appellant's federal incone
tax return and cal cul ated an overall difference of around
$2,000. 00, and that would be on Exhibit D, page 152.

Third, the Departnent conpared reported taxable
sal es of around $760, 000.00 to the purchase of $295, 000. 00
refl ected on Appellant incone tax returns and cal cul ated
an overall reported book markup of around 157 percent, and
that woul d be on your Exhibit A, page 49.

However, based on the itens sold, many prices
cust oner pays, and the | ocation of the restaurant, the
Depart ment expected to see a higher book markup than the
reported book markup for this restaurant.

Fourth, the Departnent reviewed 30 nont hs of
Appel lant's avail able tax statenents which di scl osed
Appel l ant did not deposit any of his cash sales into his
bank for nine nonths of the 30 nonths, and that will be on

Exhibit D, pages 245 and 247.
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The Departnent al so noted Appellant only
deposited $110.00 for the nmonth of February 2013, and t hat
will be on Exhibit D, page 245. The Departnent also
conpared the net bank deposit of around $890, 000.00 with
cash deposits of around $85, 600. 00, reflected on
Appel l ant' s avai |l abl e bank statenents and cal cul ated an
overal | cash deposit of around 10 percent for the period
January 2012 to June 2014.

However, based on the nenu prices, custoner base,
and | ocation of the restaurant, the Departnent expected to
see a higher cash deposit ratio than the cal cul ated cash
deposit percentage for this restaurant.

Fifth, Appellant did not provide conplete sales
information for the audit period, therefore, the
Depart nment obtained Appellant's credit card sales
information for the audit period, and that woul d be on
your Exhibit D, page 48.

The Departnent conpared the report of total sales
to the credit card sales and cal cul ated an overall
quarterly credit card sales ratio of around 80 percent,
ranging fromas |ow as 66 percent and as high as
87 percent for the audit period, and that would be on your
Exhibit A, page 48.

Based on audits of simlar restaurants in the

Appellant's area, the Departnent determned this is a high
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credit card sales ratio for this restaurant. This is an
indication that not all of the Appellant's cash sal es
transacti ons had been reported in its sales and use tax
return for the audit period.

In contrast, based on the observation testing
information, a calculated credit card sales ratio was
around 62 percent, which the Departnent determned to be a
nore reasonable credit card sales ratio, that would be on
your Exhibit B, page 78.

The Departnent al so conpared recorded credit card
sales reflected on Appellant's POS systemwi th credit card
sales reflected on 1099A and cal cul ated an overall
di fference of around $23,000.00 for the sane period, and
that woul d be on your Exhibit A page 41 to 43.

Appel I ant was unable to explain the reason for
the | ow average net incone, federal incone tax returns
difference, sales tax difference, | ow recorded book
mar kups, | ow cash deposit percentage, and high credit card
sales ratios. Therefore, the Departnent conducted a site
observati on.

Wth Appellant's perm ssion, the Departnent
returned to Appellant's restaurant on June 19, 2014, to
conplete its first site observation. During the site
observation, the Departnent observed the Appellant entered

its online third-party sales through G ubhub and Eat 24
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into its POS system as cash sales so that food preparation
orders could be generated for the kitchen staff. However,
these online third-party sal es were excl uded when
calculating Appellant's audit of credit card and credit
card ratios, and that would be on your Exhibit B, page 78.

Bef ore the Departnent woul d perform additiona
observation of the business, Appellant sold the business
on July 15, 2014, w thout giving a reasonable notice to
the auditor staff, and that would be on your Exhibit G
page 458.

This obstructed the Departnent's ability to
gat her additional conplete facts about how Appel |l ant
conducted daily sales at Appellant's location. It also
prevented the Departnent from determ ning any financi al
way to Appellant's actual cash and credit card sale on
different days and tinmes of the week.

Based on the one-day observation test, the
Departnent cal culated an audited credit card sales ratio
of around 62 percent, and a credit card cal cul ati on of
around 11 percent, and that will be on your Exhibit B
page 78.

Appel l ant did not provide any information that
t he condition on Thursday, June 9, 2014, was significantly
different than the condition during the audit period. In

fact, the site observation test was perfornmed within the
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audi t peri od.

Appellant failed to provide credit card nerchant
statement for its 1099K forns to establish credit card
sales for the audit period; therefore, the Departnent
obt ai ned Appellant's credit card sales information for the
audit period, and that would be on your Exhibit A,
page 43.

And then the Departnent used the credit card
sal es of around $871, 000.00, and credit card ratio for
around 11 percent, and applicable sales rate factors, and
credit card sales ratio of around 62 percent to determ ne
audit sale around $1.2 mllion for the audit period, and
that woul d be on your Exhibit A pages 40 and 41.

The Departnent then conpared the audit of taxable
sales with reported taxable sales of around $894, 000. 00
and determ ned an unreported taxable sale of around
$261, 000.00 for the audit period, and that will be on your
Exhi bit A, page 39. Had the Departnent used the audited
voi ded cash sal e percentage of 56 percent, and recorded
cash sales for the audit period to determ ne unreported
t axabl e sales, this would include the unreported taxable
sal es by over $71,000.00 for the audit period, and that
woul d be on your Exhibit A, page 50.

The audit cal cul ati on of unreported taxable sales

based on credit card sales ratio approach was reasonabl e
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and was in Appellant's favor since it was the | owest of
t he differences determ ned.

In addition, the Departnent observed Appellant's
sal e of food and beverages to online deliveries to G ubhub
and Eat24. The Departnent determ ned that the online
delivery services were acting as Appellant's agent, and
that Appellant was the retailer of food ordered through
the online delivery services.

Appel I ant provi ded G ubhub sales sunmary reports
for the period of Cctober 1st, 2011, to July 16, 2014, and
Eat 24 sal es summary reports for the period July 26, 2011,

t hrough July 15, 2014, and that would be on your Exhibit E
and F.

Appel I ant believed that sales made to G ubhub and
Eat 24 were expenses and did not report these sales to the
Departnent. Therefore, the Departnent determ ned on
reported taxable sal es of around $56, 000.00 to G ubhub and
around $60, 000.00 to Eat24, and that would be on your
Exhibit B, page 81 and Exhibit C, page 121.

In total, the Departnent determ ned unreported
t axabl e sal es of around $377,000.00 for the audit period,
and that would be on your Exhibit A Page 37. Unreported
t axabl e sales were conpared with reported taxable sal es of
around $894, 000.00 to cal cul ate the under rate of

42 percent for the audit period.
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The Departnent anal yzed Appellant's avail abl e
busi ness expense information to verify the reasonabl eness
of audit findings. Appellant did not provide conplete
sal es information, purchase invoices, wage informtion,

i nsurance information, bills and ot her business expense
details for the audit period; therefore, to conpute
average daily business expenses, the Departnment relied on
reported expenses on Appellant's federal incone tax
returns, and that would be on your Exhibit D, page 47.

The Departnent reviewed Appel lant's avail abl e
federal incone tax return and ordered wages and
wage-rel at ed expenses that were not accurately refl ected
in Appellant's federal inconme tax return, and that woul d
be on your Exhibit A, page 47.

The Departnent al so found Appellant did not
report enough daily sales to cover its actual daily
expenses. The ratio reported daily expenses to reported
daily sal es was 105 percent, and that woul d be on
Exhibit A, page 47. This shows that Appellant's reported
daily sales are not sufficient to cover its actual daily
expenses for these years. This is an indication that
Appel lant did not report all of its sales and used tax
return for these years.

A simlar anal yses conparing reported daily

expenses to average audited daily sales in 2011, the ratio

Kennedy Court Reporters, Inc.
800. 231. 2682

52



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

of daily expenses audited daily was 70 percent. In 2012,
it was 73 percent, and in 2013, it was 75 percent, and
that woul d be on your Exhibit A page 47. Based on these
anal yses, the Departnent concluded the audited taxable
sal es, and that would be on your Exhibit A page 47.

Appel | ant contends that the one-day observation
test is not accurate to deternmne a representative credit
card and a credit card ratio, and is not in conpliance
wth the Departnent's audit manual. Appellant asserts
that the Departnent had sufficient tinme prior to July 15,
2014, when the business was sold, to perform additional
observati on.

Appel | ant argued that cash sales and credit card
sal es conposition can vary greatly on different days than
that. |In fact, Appellant believed that a 62 percent
credit card sale and 11 percent credit card tip ratio are
extrenely | ow and woul d expect a higher credit card ratio
and a credit card tip ratio for a sit-down restaurant such
as Appel | ant's.

As stated earlier, before the Departnent could
perform addi ti onal observation of the business, Appellant
sol d the business on July 15, 2014, w thout giving a
reasonabl e notice to audit staff. Therefore, the
Departnment used the best available information to

determ ne Appellant's credit card sales and credit card
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tipratios to determne audited sales for the audit
peri od.

Appel I ant has not provided any docunents to show
that sal es during the observation test were not
representative to our sales during the audit period.
Appel | ant has not provided any docunental evidence such as
conpl ete PCS data for other periods within the audit
period to showits credit card sales ratio and credit card
tip ratio are higher than the audited rati os.

As nentioned earlier, they reported | ow book
mar kup and hi gh expenses to sales ratio, and | ow net
I ncone indicator, the taxable sales reported on the sales
and use tax return were understated. Accordingly, the
Departnent rejects Appellant's argunent that its credit
card sales ratio and credit card tip ratio are higher than
the audited ratios.

Appel l ant asserts that all sales were recorded in
t he POS system except for two cash controll ed purchases,
and, therefore, assert that the POS sal es report
accurately reflects the sane. The Departnent rejects
t hese assertions, because in the Departnent's audit
experience in conducting the audit of all simlar
busi nesses, the nmanager's approval woul d be necessary to
voi d transactions in the POS system

That's the unexpl ai ned absence of 56 percent of
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Appel l ant's cash-control |l ed purchases of Appellant's POS
sales data is strong evidence that Appellant's PCS data
i naccurately reflected Appellant's actual sal es.

Appel I ant al so contends that G ubhub and Eat 24
are the retailers of food sold through their respective
website, that's explaining the Appellant is nmaking sales
for resale for the food to G ubhub and Eat24. And, here,
the Departnent had to determ ne whether Appellant was a
retailer of food at issue and online ordering services for
t he agent for Appellant for the online ordering services
of the actual retailers of the food at issue.

An agent is one who represents another called a
principal in dealing with third person. Such
representations are called agent, specifically an agent
has the power to alter legal relations between the
principal and third party, and the principal has the power
to control the agent with respect to matters entrusted to
t hem

Appel  ant set the food and beverage prices for
G ubhub and Eat24 to display on their respective websites.
G ubhub and Eat 24 col |l ects paynent and proceeds incl uding
sal es tax rei nbursenent after deducting fees for its
services to Appellant. To determine the relationship
bet ween Appel |l ant and third-party online service

provi ders, the Departnent requested Appellant's
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contractual agreenent directly from G ubhub.

The Departnent received a copy of Appellant's
G ubhub sign up formthat states as well that G ubhub
shall be an independent contractor of Appellant and
provi de services to Appellant including adverti sing,
sal es, and revenue collection, and that would be on your
Exhibit E, pages 322 and 323.

According to the sign up form Appellant nust
provide to G ubhub an included copy of its current
i n-store nenu, notifying Gubhub in witing to any changes
to the nenu at | east seven days before the changes goes
into effect, and that it shall be solely responsible for
| osses arising in connection with Appellant's sale of food
and drinks, including the calcul ati on of paynent of sales
tax to the appropriate taxing authority conbi ned with any
applicable | aws, taxes, and conpliance with headquarters
wWth respect to food preparation and all matters
concerning the quality and condition of the food and
bever ages.

Based on Appellant's responsibilities, it is
cl ear that G ubhub has no control over Appellant's
busi ness operations. Appellant is the preparer and seller
of food, able to set its own prices on food itens, and
G ubhub is nerely a commute for custoners to place their

orders online. Therefore, for all of these reasons, the
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Departnent determ ned that G ubhub is an agent for
Appel l ant and rejects Appellant's argunent related to
G ubhub.

Regar di ng Eat 24, Appellant did not provide a
contract or agreenent to determne the relationship
bet ween Eat 24 and Appellant. Appellant bears the burden
of proving its right to an exception. Instead, the
Departnent reviewed Eat24's nmain website on July 9, 2017,
whi ch states that the website all owed consuners to order
food delivery fromyour favorite restaurant, and that
woul d be on your Exhibit K, page 556.

This statenent nmakes it clear that Eat24 is not
the retailer of food, but nerely an online platform
all ow ng custoners to order food fromrestaurants |ike
Appellant's and to arrange for delivery, and that woul d be
on your Exhibit K, page 556.

The Departnent al so exam ned the Eat24 sales
summary reports Appellant provided, and that woul d be on
your Exhibit F. The Departnent knows that the anobunt due
to the Appellant for sales nade through Eat24 is
calculated fromthe total of credit card sal es including
sal es tax reinbursenent and tips less credit card
processing fees incurred by Eat24, and Eat24's conm ssion
on cash and credit card sales. Thus, the Departnent

determ ned that Eat24 pays to Appellant the sane tax
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collected on credit card sales on behalf of Appellant.

Once rendered to Appellant, it is the Appellant's
responsibility to file and remt the sales tax to the
Departnent. Therefore, for all of these reasons, the
Departnent determ ned that Eat 24 is an agent for
Appel l ant and rejected Appellant's argunent relating to
Eat 24.

As nentioned earlier, Appellant did not provide
conpl ete source docunentation such as conpl ete sal es
recei pts and copies of contracts between Appell ant and
third-party online service providers. Appellant did not
provi de conpl ete purchasing invoices. Appellant failed to
provi de docunentary evidence to support its taxable sales
for the audit period.

The Departnment was unable to verify the accuracy
of reported sales tax using a direct audit nethod,
therefore, an alternative audit nethod was used to
determ ne unreported sales tax. Accordingly, the
Departnment determ ned the unreported sal es tax based upon
t he best available information. They didn't show that
audit net hod produced unfair and unreasonable results.

Appel | ant has not provided any reasonabl e
docunentation or witings to support an adjustnent to the
audit finding, therefore, the Departnent requests the

appeal be denied. This concludes our presentation. W
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are avail able to answer any questions the panel may have.
Thank you.

ADM NI STRATI VE LAW JUDGE KWEE: kay. So | did
have one question. | wasn't sure if CDTFA, why they
didn't just use the total POS sales plus the voi ded sal es
to treat that as the total gross sales for the period as
opposed to doing the indirect audit approach or how t hat
woul d inpact the liability if they did it one way versus
t he other?

MR, SAMARAW CKREMA: During the audit eval uati on,
t he Departnent concluded that the Appellant's POS data is
not reliable. And, also, that it is inconplete. And,
al so, when we checked the PCS data, and we saw that -- the
Departnent saw that they segregated credit card sal es and
cash sales. So even if you take the recorded -- the
credit card sale reflected on the POS system that nowis
| ess than the actual 1099K information. So it is the
Departnent's position that the POS data is inconplete and
not reliable, and that's the reason we rejected the
Appel lant's POS i nformation.

ADM NI STRATI VE LAW JUDGE KWEE: (kay.

MR. PARKER: | would |ike to add sonething. The
POS data downl oad goes through May 29th of 2014, and the
audit period goes fromJune 14th of 2014. |If you add the
amounts fromthe POS data that is in Exhibit P, it's
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$922, 000. 00, and you add that to the voided anount in
Exhibit O of $314,000.00, it's a little over
$1.2 mllion -- or $1,236,000.00 or so.

Qur audit assessed $377,000.00, and the taxpayer
reported taxable sales of $893,000.00, so it was about
$1, 271, 000.00 that we canme up with, which is about
$34, 000. 00 difference, which could also be explained with
those remaining six and a half to seven weeks of the audit
period that aren't in the POS dat a.

ADM NI STRATI VE LAW JUDGE KWEE: (Ckay. | see what
you're saying. And just to be clear -- going back to the
first comment. Just to be clear about the POS data being
unreliable. Because ny understanding is that there's two
under cover transactions. They were picked up in the
voids; is that right? -- it just wasn't in the sales, but
they were in the voids, or are you saying that there were
transactions that were not in either of those?

MR. SAMARAW CKREMA: And, also, the credit card
sales listed on the POS is |ess than the actual credit
card for the 1099K

ADM NI STRATI VE LAW JUDGE KWEE: And the second
poi nt was the 1099K anounts exceeded the total of the POS
amounts, and then there was this six-week gap, but even if
you do consider that, you are saying that it's pretty

conparable if you | ook at total amounts in the POS and

Kennedy Court Reporters, Inc.
800. 231. 2682

60



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

what was asserted by CDTFA, notw thstanding that, you are
saying it's still conparable to the $35, 000.00 difference
whi ch could be attributed to the gap?

MR. SAMARAW CKREMA: Ri ght.

ADM NI STRATI VE LAW JUDGE KWEE: Ckay. | think
that was ny only question for CDTFA.

"Il turn it over to Judge Cho. Did you have any
guestions for CDTFA?

ADM NI STRATI VE LAWJUDGE CHO | don't have any
guestions at this tinme. Thank you.

ADM NI STRATI VE LAW JUDGE KWEE: Ckay. And
Judge Long, do you have any questions for CDTFA?

ADM NI STRATI VE LAW JUDGE LONG Wth respect to
t he observation test -- I'm|looking at the Assignnent
Activity H story, Exhibit A and | see that the auditor
visited the business on May 30th, and then the observation
test itself was conducted on June 19th. The busi ness was
sold on July 15th; right?

MR, SAMARAW CKREMA:  Yes.

ADM NI STRATI VE LAW JUDGE LONG  And then | don't
see any notation to when CDTFA was inforned. Was that a
surprise?

MR. SAMARAW CKREMA: Do you nean the cl oseout?

ADM NI STRATI VE LAW JUDGE LONG  Yes.

MR. SAMARAW CKREMA: Yes, it was a surprise.
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ADM NI STRATI VE LAW JUDGE LONG  And, then, is
there any particular reason -- even still, that's nearly a
nonth before the observation test and the closeout. |Is
there any reason that that m ght occur? It doesn't | ook
like -- according to the Assignment Activity History,
there are no entries between June 19th and August 1st.

Is there sonme sort of explanation as to why no
ot her observation tests woul d have been conducted in that
nmont h-1 ong period between the first observation and the
cl oseout ?

MR. SAMARAW CKREMA:  Yes. And if you go to
Exhibit -- in our exhibit, there is a nenb fromthe audit
principal for Aendale indicating that in the two nonths
before, the auditor tried to schedule an appoi ntnent, and
t he previ ous representati ve gave so nmany excuses and
del ayed the process. And they postponed, again, and
scheduled it for June 9, 2014, and | scheduled it.

And you are right, there is a gap between
June 17th and June 19th and August 8th. And the auditor
report doesn't give any reason why there was that gap.

But based on reviewing on other audits, it's typical to
have a simlar gap because the Departnent auditor is in
t he POS downl oad. And, also, it takes reasonable tine to
anal yze and cone to a conclusion. Because at the tine,

June 19th, the Departnent knew they didn't have enough
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information to conclude whether they needed additi onal
observations. But by the tinme the Departnent decided they
needed to do an additional observation, the business was
cl osed.

ADM NI STRATI VE LAW JUDGE LONG  Ckay. Do you
have a page nunber of that nenorandunf

MR. SAMARAW CKREMA: Yes. Page 104, Exhibit A

ADM NI STRATI VE LAW JUDGE LONG  Ckay. Thank you.

ADM NI STRATI VE LAW JUDGE KWEE: Judge Long, did
you have any further questions?

ADM NI STRATI VE LAW JUDGE LONG  No further
guestions. Thank you.

ADM NI STRATI VE LAW JUDGE KWEE: kay. Then
bel i eve CDTFA has wai ved their closing remarks, so that
| eaves 10 m nutes for Appellant's representative to nake

any closing remark before you concl ude today.

CLOSI NG STATEMENT
MR. BRANDEI S: Judge Long brings up a good
guestion. There's an observation test done on June 19,
2014, and then they don't nmake any other entries until
August 21, 2014, when they are conducting an exit
conference. This is sloppy audit work.
They clearly knew by then that the case was in

cl oseout, and they didn't record that. That's a materi al
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event that woul d have been recorded, received an e-nai
and notified today by taxpayer the business is closing
out. This is sloppy work.

There were undercover purchases nade, but none of
t he undercover purchases were recorded in the -- the day
t hose purchases were nmade, how many purchases were made.
Normal Iy, when an auditor nmakes an appointnment to do an
observation test, so as to avoid continuous back and forth
correspondence, we would select three days at the sane
time, with the know edge that the auditor could abandon
the test at any point along the way.

But this district had got thenselves into the
habit of just doing one-day tests, which is what happened

in Wng Sang. The BOE managenent becane aware of it.

This was a wi despread problemin Third District -- for
Horton's district. | don't know if that's Third or
Fourt h.

And so the BOA managenent, in August of 2015,
came out with a nenorandum that nandated the conpl etion of
t he observation test fact sheet to put an end to this
silliness of doing this one-day test, they could no | onger
do that because they now have to fill out this sheet and
list the three days that they planned on testing.

The Departnment never planned on doi ng additi onal

tests, and that's why there's nothing noted between
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June 19th and August 1st. They never planned on doing it.
We don't know when they were officially notified, but by
August 1st, they knew. They could have done testing with
t he successor.

The successor knew there was an audit goi ng on.
The successor knew they were on the hook for successor
liability. Arrangenents could have been nade. They're
just doing sloppy work. They're doing sloppy work, and
they want to get away with it because since the
elimnation of the board nenbers, they have been able to
get away with it.

There have already been ot her cases where they
don't do the nunber of observation tests required and they
don't have sufficient secondary nethods, and previ ous OTA
panel s have signed off on that. So they have gotten drunk
with power. They don't have to follow the audit manual .
The audit manual is neani ngl ess.

I f you uphold this with a one-day observation
test, you're, essentially -- that's another case where OTA
IS saying you don't have to follow the audit manual. They
coul d have done additional tests. They did sloppy work.
The Z is sloppy, and so is the adherence to the Audit
Manual of Policies and Procedures.

On t he undercover purchases, we have no idea how

many undercover purchases they did. At the appeals
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conference, Edward Kimtold us they did between 10 and 12
under cover purchases, now the Departnment is saying five.

This is always the problemw th undercover
purchases. W don't really know. They wouldn't give us
even receipts and let us know W had to go to the board
menber and threaten to go to a taxpayer right advocate to
get that information. Further, to then determ ne
50 percent of the undercover cash purchases had to have
been del eted because of this test to five, we have no way
of knowi ng. They previously told us 10 to 12.

What happened to the other five to seven
under cover purchases? Certainly, that would result in a
| ower percentage of cash transacti ons bei ng voi ded.
They're just doing sloppy work. They continue to get away
with it, so they continue to do it.

On the issue of the online third-party vendors,
the Departnent seens to be suggesting that you can
contract away your liability as a retailer and that's not
true. That's absolutely not true. It doesn't say that
anywhere. W | ook at who is hol ding thensel ves out.

If you read | aw section 6015, a retailer is one
that is holding thenselves out to the public as nmaking a
retail sale of tangi ble personal property. That's
G ubhub. In fact, there's no contract between the

restaurant and the consuner. The contract iIs between the
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consuner and G ubhub. And so if you | ook at

Meyer v. State Board of Equalization, they determned in
that case there has to be a contract between the consuner
and the person making the sale. There's no contract
between the restaurant and the consuner. The contract is
bet ween the consuner and the online third-party seller.

In fact, if there's a problemw th the order and
the custoner wants a refund, they have to go back to
third-party seller. Wy? Because they are the one that
charged the credit card, there are the one that cal cul ated
the tax, they are the one that is collecting the fee.

And, in addition, any refund would be a reduction
inthe fee so it has to be accounted for by the third
party online seller. This is aretailer. They're doing a
| ot nore than just making a delivery. And in sone case,
they are not even making a delivery.

In April of 2019, the legislature of the State of
California passed the Marketplace Facilitator Act. 1In
that act, they created | aw Section 6041.5 which defined a
delivery network conpany. |f the law, as previously
witten, was sufficient, why would they then have to
create this new set of laws to identify delivery network
conpani es?

This is really just a way of defining these

third-party online sellers. And the |aw then gave them
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the election -- and this is really the only place that |
know in the | aw where this happens. They can elect to be
an agent of the restaurant. In no other place is that
allowed. There's no other place in the | aw where we all ow
sonebody to contract away their liability as the retailer.
No pl ace.

Can you imagine admnistratively how audits woul d
be perfornmed? |If the auditors went out and the retailer
said, "W've got to read our contract because we contacted
away the liability to another party"? This is sales abuse
tax law 101. Sales tax is inposed on the retailer. It's
the liability of the retailer. W just need to identify
who the retailer is.

The retailer is the one holding thenselves out to
t he public as being engaged in selling TPP to the
consuner, that's G ubhub, that's Amazon. Here, the
Departnent wants to treat these third-party food sellers
different from Amazon sinply because they are selling food
i nstead of nicknacks. They can't have it both ways.

Well, they can now that they' ve passed the Marketpl ace
Facilitator Act, but that law wasn't in effect during the
audit peri od.

The other thing is they' re saying that we didn't
give themthe contracts. Even if we had them you are

going to presune an agency relationship exists? That's
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absurd. And like | said, if you read the statute on
retailers, it's a matter of -- the Board can create, for
the effective admnistration on the |aw, scenarios where
another party is deened to be the retailer instead of the
person meki ng the sale.

So they did that with, Iike, Cookie Lee and
Schol asti ¢ Book. The reason they did that for those
conpanies is for effective admnistrational [aw. The
Board didn't want to permtize hundreds or maybe even
t housands of canvassers and whatnot to collect and remt
tax. It was nore efficiently handl ed with Cookie Lee or
Schol asti c Book.

But, here, that's not the issue. The issue isn't
you woul d have to permtize thousands of third-party
online sellers, there is only a fewof themin this
mar ket pl ace. So they can't even argue under 6015 that
they're doing so to pronote effective adm nistration of
I aw.

Finally, on the issue of not providing records.
Again, did the auditor issue a subpoena for the records
not provided? The only notice that the taxpayer received
was the initial audit notice. There's no notice after
that, no letter, no subpoena, nothing docunented in the Z
sayi ng that, you know, we told the taxpayer this is what

we are mssing and this is what you provided us. They
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didn't do that because they had al ready deci ded that they
wanted to go with this observation test nethod.

And so if you go with the sloppy work that they
have done here, the one-day observation test violation,
you are still left with a credit card ratio that's
somewhere between 61 and 62 percent. And, you know, the
Departnent said earlier that we are alleging that those
were the only two mssing transactions in the record.

That is not true. That's not what | said in ny
opening remarks. W have never said that. W have
acknow edged that there is underreporting, it's just not
at 61 or 62 percent credit card ratio. That's all | have.

ADM NI STRATI VE LAW JUDGE KWEE: Ckay. Thank you.

Judge Cho, | believe we are ready to concl ude.
Did you have any final questions before concl ude?

ADM NI STRATI VE LAW JUDGE CHO  No fi nal
guestions. Thank you very nuch.

ADM NI STRATI VE LAW JUDGE KWEE: And Judge Long,
di d you have anyt hi ng before we concl ude today?

ADM NI STRATI VE LAW JUDGE LONG  No further
guestions. Thank you.

ADM NI STRATI VE LAW JUDGE KWEE: (kay. So thank
you, everyone, for comng in today. This case, the oral
hearing is concluded on Tuesday, Novenber 8, 2022. W

w Il be holding the record open for 30 days to all ow
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addi tional briefing from CDTFA on, one, whether their two
exhibits, 2 and 3, and provided by Appellant were records
mai nt ai ned by CDTFA and, two, if CDTFA has any concerns or
i ssues that they would Iike to note -- excuse ne. | was
saying 2 and 3, and it should be 3 and 4. And with that
said, the judges will neet and decide the case within 100
days after the close, and this concludes the hearing in

t he appeal of YNL Enterprises. And the hearing is now

adj our ned.

(The hearing was adjourned at 11:29 a.m)

Kennedy Court Reporters, Inc.
800. 231. 2682

71



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

HEARI NG REPORTER S CERTI FI CATE

I, Shel by K WMuaske, Hearing Reporter in and for
the State of California, do hereby certify:

That the foregoing transcript of proceedi ngs was
taken before ne at the tine and place set forth, that the
testi nony and proceedi hgs were reported stenographically
by me and | ater transcribed by conputer-aided
transcription under ny direction and supervision, that the
foregoing is a true record of the testinony and
proceedi ngs taken at that tine.

| further certify that | amin no way interested
in the outcone of said action.

| have hereunto subscribed ny nanme this 27th day

of Novenber, 2022.

Shelby Maaske,
Hearing Reporter
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          1        Cerritos, California; Tuesday, November 8, 2022



          2                           9:33 a.m.



          3   



          4            ADMINISTRATIVE LAW JUDGE KWEE:  We are opening



          5   the record in the appeal of YNL Enterprises, Inc.  This



          6   matter is being heard before the Office of Tax Appeals.



          7   This is OTA Case No. 18053170, and today's date is



          8   Tuesday, November 8, 2022.  It's approximately 9:33 a.m.



          9   This hearing is being conducted in Cerritos, California,



         10   and also being streamed live on our YouTube channel.



         11            Today's hearing is being heard by a panel of



         12   three administrative law judges, myself, Andrew Kwee.



         13   I'll be the lead administrative law judge.  To my right is



         14   Keith Long, and to my left is Daniel Cho, and they are the



         15   other members of this panel.  All three of us will be



         16   meeting after the hearing today, and we will produce a



         17   written decision as equal participants.



         18            Even though I'm conducting today's hearing, any



         19   judge on this panel may participate as an equal



         20   participant at any time to ensure we have all of the



         21   information necessary to decide this appeal.  With the



         22   preliminary matters out of the way, would the parties



         23   please state your name for the record?  And I'll start



         24   with the representatives with CDTFA.



         25            MR. SAMARAWICKREMA:  Nalan Samarawickrema,
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          1   Hearing Representative for the Department.



          2            MR. PARKER:  Jason Parker, Chief of Headquarter



          3   Operations Bureau with CDTFA.



          4            MR. BROOKS:  Christopher Brooks, Counsel for



          5   CDTFA.



          6            ADMINISTRATIVE LAW JUDGE KWEE:  Okay.  Thank you.



          7            I'll turn it over to the representatives for



          8   YNL Enterprises.



          9            MR. BRANDEIS:  Marc Brandeis, CPA for the



         10   Appellant.



         11            ADMINISTRATIVE LAW JUDGE KWEE:  Great.



         12            Just to do a quick recount, because there has



         13   been some new information since the prehearing conference.



         14   Just to confirm, there are no witnesses for either party



         15   today; is that correct for you, CDTFA?



         16            MR. SAMARAWICKREMA:  Yes.  No witnesses.



         17            ADMINISTRATIVE LAW JUDGE KWEE:  Okay.  And for



         18   you, Mr. Brandeis?



         19            MR. BRANDEIS:  We have no witnesses.



         20            ADMINISTRATIVE LAW JUDGE KWEE:  As far as the



         21   exhibits, we did get three new exhibits.  And before I



         22   turn to those, I will start with the exhibits that we



         23   discussed at the prehearing conference for CDTFA.  We had



         24   Exhibits A through P, and those were discussed.  And my



         25   understanding is that there are no objections from the







�

                                                                        7







          1   taxpayer to submit A through P.



          2            CDTFA, is that correct, you don't have any



          3   additional exhibits?



          4            MR. SAMARAWICKREMA:  That is correct.  No



          5   additional exhibits.



          6            ADMINISTRATIVE LAW JUDGE KWEE:  And,



          7   Mr. Brandeis, is that correct that you don't have any



          8   objections to CDTFA's exhibits?



          9            MR. BRANDEIS:  I have no objections except for



         10   there was a memo submitted that did not have the memo from



         11   petitions that prompted the DPA to respond to the petition



         12   supervisor, so I made a supplemental submission this



         13   morning to include that.



         14            ADMINISTRATIVE LAW JUDGE KWEE:  Okay.  We'll get



         15   to your additional memo that is labelled as Exhibit 2 in a



         16   moment.



         17            Without objections, other than noting that one of



         18   the exhibits might have not been complete, I will admit



         19   CDTFA's Exhibits A through P into evidence.



         20            (CDTFA's Exhibits A through P were received.)



         21            ADMINISTRATIVE LAW JUDGE KWEE:  And then I'll



         22   turn over to Appellant's Exhibit.  So I'm just going to



         23   start with the exhibit that we discussed at the prehearing



         24   conference.  I understand that we have Exhibit 1.



         25            And CDTFA has no objections to that exhibit; is







�

                                                                        8







          1   that correct?



          2            MR. SAMARAWICKREMA:  That is correct.



          3            ADMINISTRATIVE LAW JUDGE KWEE:  Okay.  I'm going



          4   to admit Exhibit 1 into evidence.



          5        (Appellant's Exhibit 1 was received in evidence.)



          6            ADMINISTRATIVE LAW JUDGE KWEE:  Then I will turn



          7   to the three items that were submitted this morning.  The



          8   first is labeled Exhibit 2, that was the 8/16/2016 memo.



          9   And then I have two additional exhibits which were not



         10   marked as exhibits, but I'm going to identify for the



         11   record as Exhibit 3, which is the POS Void Report, and



         12   Exhibit 4, which is the POS Sales Report.



         13            And, Appellant, Mr. Brandeis, do you have any



         14   additional submission besides the three items I just



         15   identified for today?



         16            MR. BRANDEIS:  No, I don't.



         17            ADMINISTRATIVE LAW JUDGE KWEE:  And for



         18   Exhibit 3, the Void Report, it looks like there's two



         19   tabs.  I didn't have any questions about that.  But for



         20   Exhibit 4, the Point of Sales Report, I just have a



         21   question, because it looks like that might be missing



         22   entries.  Because the line total came out to



         23   $1,212,179.00, but there were only 32 entries on that



         24   document, so it looks like it might be missing 42,000 -- a



         25   little over 42,068 line entries.
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          1            I just wanted to clarify if you intended to



          2   submit all of the line entries, or only the last 32 line



          3   entries, which is 42,068 to 42,100.



          4            MR. BRANDEIS:  So I was looking at this file last



          5   night.  There's a filter under Column H.  If you uncheck



          6   that filter and hit "select all," you will see that all of



          7   the pay was there.



          8            ADMINISTRATIVE LAW JUDGE KWEE:  Okay.  My



          9   apologies.  Let me just look at this.  So there's a filter



         10   and --



         11            MR. BRANDEIS:  If you go to "Data 1," and if you



         12   click that down arrow and then hit "select all," it will



         13   turn off that filter and you will see that all of the data



         14   is there.



         15            ADMINISTRATIVE LAW JUDGE KWEE:  Okay.  Just one



         16   moment, please.



         17            MR. BRANDEIS:  Sure.



         18            ADMINISTRATIVE LAW JUDGE KWEE:  Okay.  Sorry.  I



         19   wasn't listening.  You said "Data 1."  Now I see the



         20   Data 1 was selected to certain fields.  I have unchecked



         21   that.  So it does look like after unchecking that, there



         22   are now 50,177 entries, and it looks like that is



         23   sequentially complete.  So that answers my question.



         24   Thank you.  Sorry for the technical hold up.



         25            So with those three exhibits -- CDTFA, did you
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          1   have any objections to those three additional exhibits, 2,



          2   3, and 4, that we just discussed?  I realized that you



          3   just got them today.  If you like, we could also hold the



          4   record open to allow an opportunity to comment on the



          5   latest submission.  That's an option to finding out what



          6   your position is about the three exhibits.



          7            MR. BROOKS:  Good morning.  This is Christopher



          8   Brooks.  Regarding Exhibits 3 and 4, we would object that



          9   it is untimely, and, yes, it would require time to check



         10   those and verify them.



         11            ADMINISTRATIVE LAW JUDGE KWEE:  Okay.  For



         12   Exhibit 2 -- it is my understanding there's no objection



         13   to Exhibit 2, or did you have objection to Exhibit 2?



         14            MR. BROOKS:  No objection.



         15            ADMINISTRATIVE LAW JUDGE KWEE:  Okay.  So I just



         16   want to get to the -- because I understand that, you know,



         17   we had the deadline of 15 days before the hearing, and



         18   that would have been 10/24, and we didn't receive this



         19   until today.  So it was past the deadline that we did list



         20   in our minutes and orders, but I do want to find out if



         21   the parties -- so it looks like these are a list of point



         22   of sale entries that seem -- I just got these today, but



         23   at first glance, they do seem comprehensive now after



         24   applying that filter.



         25            I would like to get CDTFA's position on whether
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          1   or not if this were accepted, if it is something which



          2   would be relevant and potentially, in CDTFA's position,



          3   might result in an adjustment to liability if it were



          4   accepted as complete records, or that is something that



          5   CDTFA thinks is not relevant?



          6            MR. SAMARAWICKREMA:  The Department rejected the



          7   Appellant's appeals that we received during the fieldwork.



          8   And, therefore, you know, we believe that the data that we



          9   received today doesn't change our position.



         10            JUDGE KWEE:  Okay.  So just to clarify that,



         11   because you said that you rejected -- CDTFA rejected the



         12   point of sale data during the audit, are you saying that



         13   it is CDTFA's position that you already looked at this and



         14   determined it was not relevant or helpful, or is this



         15   something that's new for you, or do you not know if this



         16   is something that CDTFA examined?



         17            MR. SAMARAWICKREMA:  We didn't have the time to



         18   compare the information with the information we received



         19   during the audit time during the fieldwork, therefore, we



         20   don't know whether this is an exact copy of the data we



         21   received at the time of the fieldwork.



         22            MR. PARKER:  I would like to add, these do appear



         23   to be to the same files that we have in our audit file.



         24   Due to the size of them, we did not include the PDF



         25   printout out of these because it would be, like, thousands
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          1   of pages.  So they appear to be what we have in our audit



          2   file, however, we haven't validated these amounts with



          3   what was in our audit file, but it appears to be the same.



          4            ADMINISTRATIVE LAW JUDGE KWEE:  And just a quick



          5   clarification.  The first -- are these documents that have



          6   been previously provided to CDTFA, or is this new



          7   information for your client?



          8            MR. BRANDEIS:  CDTFA visited the taxpayer and



          9   downloaded the data themselves.  I wasn't the original



         10   representative.  I was brought in almost at the point



         11   where the fieldwork was completed.  We had a heck of a



         12   time getting -- when I did take over as representative, we



         13   had a heck of a time getting complete records from the



         14   Department.  We even had to complain to Board Member



         15   Horton's office -- at this time, it was the Board of



         16   Equalization.



         17            Ultimately, we did get, what I believed to be, a



         18   fairly complete record of all of the documents obtained by



         19   the Department.  In those documents that were provided



         20   were these two Excel files, which, I believe, is what they



         21   downloaded when they made their site visit.  So I'm really



         22   just entering it for the record, but this is information



         23   that I received from the Department.



         24            ADMINISTRATIVE LAW JUDGE KWEE:  Okay.  And



         25   another question.  Do you know why Appellant was not able
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          1   to provide this by the deadline that we had discussed



          2   during the prehearing conference?



          3            MR. BRANDEIS:  I wasn't sure if we were going to



          4   be able to e-mail the file because it is over seven megs.



          5   Ultimately, I decided to give it a shot.  It appears that



          6   it did go through.  And it's my fault.  I should have sent



          7   it earlier.  But this is information that we received from



          8   the Department.  It's not really new information.



          9            ADMINISTRATIVE LAW JUDGE KWEE:  Okay.  Thank you.



         10            So, CDTFA, with that, it sounds like Appellant is



         11   saying that this is actually the document that you already



         12   had in your audit file that you didn't submit.  So it



         13   sounds like my direction would be to admit it just for



         14   completeness sake -- because I'm assuming it was part of



         15   your audit file -- but allow CDTFA an opportunity to



         16   provide any follow-up comment or concern that they have



         17   with this document.  But since this sounds like something



         18   you already had in your records, it doesn't seem like it's



         19   an unfair surprise on your part with admitting it at this



         20   time.  Do you have concerns with that?



         21            MR. BROOKS:  Your Honor, CDTFA does feel like it



         22   is a bit of a surprise.  There's a lot of files to go



         23   through I have never seen.  So that's part of my function,



         24   to review the exhibits.  So, you know, it's certainly a



         25   surprise and unfair, but if it's something we already
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          1   have, we would need time to verify that, and the staff



          2   needs to have an opportunity to do that so we can present



          3   accurate information to you.



          4            ADMINISTRATIVE LAW JUDGE KWEE:  Okay.  I will



          5   allow it with the understanding that it was something that



          6   was within CDTFA's record.  So I will give CDTFA 30 days



          7   to confirm, one, whether or not this is a document that is



          8   in their records; and, number two, if they have any



          9   concerns with the documents, you can provide additional



         10   briefing on that aspect too.  So, one, is it a CDTFA



         11   document, and, two, are there any concerns from CDTFA with



         12   the document?



         13            I do want to have all of the information before



         14   us, especially if it was something that was relied on by



         15   CDTFA to make an audit determination.  And it sounds like,



         16   possibly, this was something that was relied on or



         17   examined by CDTFA, or perhaps compiled by CDTFA, to get



         18   confirmation on CDTFA's position about whether or not this



         19   is their document and just have the complete record, I



         20   will allow it.



         21            Although, I do understand that this is late.  I



         22   would ask in the future that documents be submitted



         23   timely, especially if they are documents which have



         24   already been in possession of the parties for a number of



         25   years already.  But with that said, I will admit
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          1   Appellant's Exhibit 2 of the 8/16/2016 memo without



          2   objection, and Exhibits 3 and 4, over the objection for



          3   timeliness, and 30 days for additional briefing for, one,



          4   whether it's a CDTFA document and, two, if there are any



          5   concerns with the document.



          6        (Appellant's Exhibits 2, 3, and 4 were received.)



          7            ADMINISTRATIVE LAW JUDGE KWEE:  And I'll send



          8   out -- OTA will send out a letter of post-hearing order



          9   after the hearing summarizing the additional briefing



         10   period, and 30 days will run from when OTA sends out that



         11   letter.



         12            Okay.  The next item is we had a post-hearing



         13   conference from CDTFA, and that was -- it looks like CDTFA



         14   was clarifying that there was an adjustment -- downgraded



         15   adjustment in Appellant's favor for the measure of tax



         16   asserted for the first and second issue, and the summaries



         17   come from a second pre-audit letter dated September 21,



         18   2022, which is attached as Exhibit A to CDTFA's exhibit



         19   index.



         20            And so I assume, Appellant, you don't have any



         21   objections or concerns with the CDTFA's revised position



         22   on the measure of tax?



         23            MR. BRANDEIS:  No objection.



         24            ADMINISTRATIVE LAW JUDGE KWEE:  Okay.  Okay.  So



         25   with that said, we have summarized the minutes and orders
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          1   and the agenda, and also discussed them at the pre-hearing



          2   conference.  So there were three issues.  I'm not going to



          3   repeat them now since we already went over them.  But I



          4   will confirm with the parties, CDTFA, did the minutes and



          5   orders correctly summarize the issues to your



          6   understanding?



          7            MR. SAMARAWICKREMA:  Yes, it is.



          8            ADMINISTRATIVE LAW JUDGE KWEE:  And Appellant,



          9   did the minutes and orders correctly summarize the issues



         10   to your understanding?



         11            MR. BRANDEIS:  I agree, it does.



         12            ADMINISTRATIVE LAW JUDGE KWEE:  Okay.  Great.



         13            And then the last item is just a brief overview.



         14   So I expect this hearing to last about an hour and



         15   45 minutes.  We will have 20 minutes for Appellant's



         16   opening presentation followed by 30 minutes for CDTFA's



         17   presentation, and then we will conclude and each party



         18   will have 10 minutes for final remarks.  Are there any



         19   questions about the presentation or just questions about



         20   the proceedings before we get started?



         21            MR. BRANDEIS:  No questions.



         22            MR. SAMARAWICKREMA:  No questions.



         23            ADMINISTRATIVE LAW JUDGE KWEE:  Okay.  Then I



         24   will turn it over to Mr. Brandeis for your opening



         25   presentation.  You have 20 minutes.  You may proceed.
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          1            MR. BRANDEIS:  So the taxpayer in question, YNL,



          2   operated a Chinese-style restaurant in Studio City,



          3   California.  They were selected for an audit.  I don't



          4   know that I would clarify this audit as a random audit.



          5   It appears that the Scope Unit had notified Audit that



          6   they believed that there was likely under reporting due to



          7   differences between reported amounts and 1099K amounts.



          8            1099K, if you are familiar, are the gross



          9   proceeds provided by the merchant card processors for



         10   credit card transactions.  So when credit card



         11   transactions exceed reported gross receipts, that's



         12   generally an indication that they have a problem.  So at



         13   that rate, they were selected for audit.  Audit period



         14   commencing second quarter 2011, and going through the



         15   closeout date of July 15, 2014.



         16            They received an audit notice sometime in



         17   February of 2014, so about five months before they



         18   ultimately shut down.  And there was some delay in the



         19   auditor getting an appointment with the taxpayers, and



         20   also the taxpayer's representative.  The 414 Z, I don't



         21   think is extremely detailed, but from what I can tell,



         22   there was some delay.



         23            It appears to be there was some delay on both



         24   sides.  But at any rate, the Department came out and made



         25   an appointment.  And on May 30, 2014, they came out to the
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          1   restaurant with a second auditor and obtained POS data



          2   from the taxpayer's POS system.  While they were there,



          3   they made general observations:  Alcohol is not served,



          4   seating available is less than 30, five employees were



          5   present, three in the kitchen, two in front.



          6            It appears, also, that the Department performed



          7   undercover purchases for cash.  So this was a technique



          8   that was, I believe, widely used at that time -- eight



          9   years ago -- where auditors would frequent restaurants and



         10   make purchases and pay for them in cash and keep the



         11   receipts, and then when the auditors were given access to



         12   POS data, they would then check the data to see if the



         13   cash purchases made by the Department showed up in the



         14   data.



         15            I don't have a problem with that technique, but



         16   the technique is what -- as an auditor with almost 30



         17   years of experience, this is what is called an attribute



         18   test.  What attribute are you testing?  You are testing



         19   to see if the sales record is complete, specifically with



         20   respect to cash purchases.



         21            So let's make no mistake about it, this is an



         22   audit of cash.  It's not an audit of credit card



         23   transactions.  It's not even an audit of third-party



         24   online sales.  All of that information is being reported



         25   on by third parties, credit card sales by the merchant







�

                                                                       19







          1   card processors, and the online sales are being reported



          2   on by the third-party online companies like Grubhub and



          3   Eat24.  What really becomes a concern is the cash sales.



          4            So that everybody is on the same page, this is an



          5   audit of the cash.  It appears that upon review, the



          6   Department was unable to locate two undercover cash



          7   purchases in the data, and it appears that they



          8   subsequently located those purchases in those void files



          9   of the taxpayer's POS system.



         10            So, you know, one of the things that I try to do



         11   when I take over a case and they find out that they've



         12   done undercover purchases, I try to get an idea of how



         13   many purchases were made and how many didn't show up.



         14            They disclosed that two didn't show up, but I



         15   haven't been able to get a full accounting for the total



         16   number of undercover purchases made.  At the hearing, the



         17   auditor made the statement that it was between 10 and 12



         18   undercover purchases.  So it's a little distressing as a



         19   taxpayer, how do you know they're giving you a complete



         20   picture?



         21            We have had taxpayers where they have done as



         22   many as 20 undercover purchases, although 10 is probably



         23   more common.  But we don't really know.  And in this case,



         24   we had a real heck of a time getting the Department to



         25   provide us with a complete accounting for the undercover
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          1   purchases.



          2            At any respect, I don't dispute that at least



          3   two of the transactions appear to have been removed from



          4   the sale's record and placed in the void file.  Whenever



          5   this happens -- you have to understand, this is a



          6   single-location restaurant that is family owned and



          7   closely held.  The owner can't be there all of the time.



          8   They're going to have to entrust at least one or sometimes



          9   more than one employee with managerial functions on the



         10   POS system.



         11            Whenever an employee has managerial functions,



         12   there's always going to be the risk that the employee



         13   might delete a transaction from the sales record and



         14   pocket the cash.  Every company faces this, I don't care



         15   if you are a small, one-person-owned restaurant or if you



         16   are the Walt Disney Company.  There is always a concern.



         17            The internal controls that should be in place to



         18   prevent it are only as good as the business owner



         19   enforcing or testing those internal controls.  And I don't



         20   think in this case she did a very good job of testing the



         21   internal controls.  At any rate, that appears to be the



         22   basis for the Department's impeachment of the record.  So



         23   then they're left with using an indirect audit approach.



         24            So in this case, they chose the observation test



         25   approach to develop a credit card ratio of the total
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          1   sales.  So, again, during this time, it was not uncommon



          2   for the Department to just do one day, despite the fact



          3   that the audit manual says that several days should be



          4   used, including a weekday and a weekend.  And we take



          5   "several" to mean three or more.



          6            We raised this issue.  We had an almost identical



          7   problem in the Wing Sang case which was heard before the



          8   Board of Equalization in 2015, and we received a unanimous



          9   decision from all five members on the board, and they took



         10   issue with not meeting the audit manual specification of



         11   at least three or more days.  And even in that case, in



         12   the Wing Sang case, there was a missing purchase from the



         13   sales record.



         14            So the Department is going to argue -- actually,



         15   the Appeals Bureau representative argued that the taxpayer



         16   did not notify the Board until afterwards that the



         17   business had been sold.  And we went through ACFS notes



         18   and all kind of -- there's really -- there is no record of



         19   when they were notified.



         20            I knew when I took over the case, but I took over



         21   the case around the time of the sale when the closeout



         22   occurred, and I assumed that they knew.  However, I don't



         23   think that's the issue.  Because when the DPA responded to



         24   the memo, Exhibit 2, that came from petition supervisor,



         25   Thomas Hopkins, she doesn't mention that as a reason as to
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          1   why they couldn't perform additional tests, she just says



          2   in her response, "They were limited."



          3            I'm not sure what she means by "limited."  But it



          4   really fits the pattern of what was going on at that time.



          5   And using Wing Sang as an example, I think the Board --



          6   the Department in general, just preferred to do one day of



          7   testing.  And the problem with one day of testing is it



          8   may not be representative.  I mean, we are talking



          9   about -- this test was done on June 19, 2014, a Thursday.



         10   Is that representative?



         11            I mean, I've probably represented 150



         12   restaurants, and I have done scores and scores of these



         13   observation tests, and I can tell you that the results --



         14   including in the Wing Sang case, the results of the credit



         15   card ratio vary, sometimes greatly, from one day to



         16   another.  And a credit card ratio of 60 percent is, in my



         17   opinion, characteristically low for a sit-down restaurant



         18   with servers and tipping.



         19            Typically, what I see for restaurants of that



         20   nature is a credit card ratio in the range of, say,



         21   75 percent to, maybe, a high of 85 percent.  But



         22   60 percent would been uncharacteristically low unless



         23   there is some extenuating circumstances.  But in this



         24   case, they could have done additional testing, because



         25   normally -- so after the Wing Sang case, the department
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          1   management issued a memorandum in August of 2015,



          2   mandating that the auditors complete an observation test



          3   fact sheet, and this was to prevent auditors from just



          4   doing these one-day tests.



          5            However, it is my opinion, that when they



          6   scheduled that date -- normally, what auditors do is they



          7   schedule all three days at the same time -- not just



          8   one -- with the understanding that the Department may do a



          9   one-day test and then decide not to do further testing



         10   because they're not going to use it to impeach the



         11   records.  They're satisfied that the records are complete.



         12            But in this case, clearly, they didn't do that.



         13   And the Department could have -- even after we took over



         14   the case, they could have requested that an observation



         15   test be performed by the successor.  The successor was



         16   aware of the audit.  The Department was notified by escrow



         17   of the sale, and the Department's response was they demand



         18   withhold for the entire funds of escrow, and to notify the



         19   successor of the potential for successor liability.



         20            So the successor knew about this.  It's not like



         21   they were disclosing something that was confidential



         22   information.  They could have coordinated with the



         23   successor.  I'm sure they were on good terms, and probably



         24   could have had additional observation tests done to meet



         25   that requirement in the audit manual, but that was never
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          1   considered.



          2            I find it problematic that we are going to -- and



          3   this body has upheld in other cases where they allow the



          4   Department is to, essentially, get away with that, because



          5   it sort of raises the question of why do we have an audit



          6   manual to begin with?  And why do we have policies and



          7   procedures to begin with?  When the audit manual says you



          8   must do it and the Department doesn't do it, and this body



          9   upholds that, it makes the audit manual meaningless and it



         10   makes audit procedures -- it gives the audit department



         11   the presumption that they can do whatever they want



         12   because the Appeals Bureau and the Office of Tax Appeal



         13   will uphold for them.



         14            And so my opinion is that there should be a



         15   reexamination as to whether or not -- the credit card



         16   ratio has changed from 60 to, I believe, the latest



         17   rendering is now 61.84 percent.  But, still, in my



         18   opinion, that's too low.  I mean, I've only seen it that



         19   low in one other case.  And in that case, they had a



         20   sizable banquet business which explained which banquets



         21   were paid in cash, which explained why the credit card



         22   ratio of the total sale were so low.



         23            Initially, the Department opined that the



         24   transactions in the void file closely mirrored what they



         25   proposed is an additional assessment, and so their
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          1   thinking was, well, all of the transactions are there once



          2   you combine the void file with the sales file.  And the



          3   problem with that is although there may have been valid



          4   transactions that were voided improperly, it presumes that



          5   none of the voids were proper, and that's just not



          6   reasonable.



          7            Anybody that's operated a restaurant or worked in



          8   a restaurant knows that voids happen.  Sometimes somebody



          9   complains the food was terrible and management decides to



         10   comp the meal, there are walkouts, there are, hey, I



         11   didn't order that and you guys put that on my bill.  I



         12   mean, these things happen.  Anybody that operates a



         13   restaurant knows that.  And I'm not suggesting that that



         14   be the remedy here, but it could be.



         15            It could be a reasonable remedy to assume that



         16   maybe some percentage of the void file is valid.  I looked



         17   at the file that was submitted this morning, and they did



         18   put down a reason code.  I noticed that there was a number



         19   of transactions using the reason code "testing."  And this



         20   is not an uncommon thing.  In the morning, when a



         21   restaurant opens up, they may run a few transactions



         22   through to test the system because these POS systems are



         23   critical to the effect of an efficient operation of the



         24   restaurant.



         25            There could also be scenarios where maybe the







�

                                                                       26







          1   employees have a meal and they rang it up and they later



          2   voided it because they're not going to charge the employee



          3   or they are not going to charge the owner for a meal.  So



          4   some of those voids are valid.



          5            If we could agree on some percentage, that might



          6   be a remedy.  But I certainly think that using a one-day



          7   observation test on a Thursday with such a low credit card



          8   ratio is not reasonable.



          9            The second issue that we have has to do with



         10   third-party online sales.  So the taxpayer contracts with



         11   companies like Grubhub and Eat24, so anybody that has used



         12   those -- I, personally, have never used them.  But anybody



         13   that has used those services, you log on to, say,



         14   Grubhub's website, and you put down the area you are in



         15   and you select a restaurant, and the menu for that



         16   restaurant will appear, and you can select whatever items



         17   you want.  You then instruct that the food is picked up at



         18   the restaurant or you can have it delivered for an



         19   additional fee, Grubhub then closes the transaction,



         20   generally, people, especially if they are having it



         21   delivered -- but most people pay with a credit card.



         22            As Grubhub collects the money, they calculate the



         23   tax, and they maybe even make the delivery.  And then they



         24   turn around -- at this time, back in those days -- send a



         25   facsimile to the restaurant instructing them that an order
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          1   had been received via that website, and the restaurant



          2   owner enters the order into the POS system, which is what



          3   tells the kitchen to prepare the meal.



          4            So we are arguing that those companies, Grubhub,



          5   Eat24, and the like are, in fact, the true retailers in



          6   these transactions, and the Department is arguing the



          7   opposite.  But we need to look at what's going on here.  I



          8   mean, generally speaking -- I mean, I could read to you



          9   Revenue Taxation Code 6015, the definition of a retailer.



         10   But generally speaking, a retailer is somebody that holds



         11   themselves out to the public as making sales of tangible



         12   personal property for consumption in the state.  That is



         13   exactly what Grubhub is doing.



         14            Anybody that goes to Grubhub's website knows



         15   they're on the Grubhub website, and they know that Grubhub



         16   is collecting the money, collecting the tax, and



         17   coordinating the delivery.  In fact, if the customer were



         18   to receive -- let's say they received their food and the



         19   food is cold and they're unhappy, and in a chance that



         20   they did call the restaurant, the restaurant would direct



         21   them back to Grubhub for processing a refund.



         22            This isn't merely a delivery service, any more



         23   than Amazon.com is merely a delivery service.  This



         24   company is doing, essentially, what Amazon does except for



         25   food.  So keep in mind that this occurred during a period
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          1   of time before the passing of the Marketplace Facilitator



          2   Act in April of 2019.  So at that time, there were no



          3   rules under local delivery networks.



          4            So what we look at -- what I used to look at when



          5   I was an auditor is who's holding themselves out to the



          6   public?  It's clearly Grubhub.  And the Department relied



          7   on a memorandum opinion from 1991 called Mark Pulvers.



          8   Mark Pulvers had a business that -- you have to remember,



          9   this is pre-internet, 1991.  He had a business where he



         10   would put little advertising tents in hotel rooms and



         11   people could place a call to order food or order a video



         12   cassette to be delivered to their room, and Mark Pulvers



         13   would then go pick those items up, bring them to the hotel



         14   room, collects payment.



         15            He had an arrangement with the restaurant, they



         16   would get a certain amount and he would get a certain



         17   amount, but he would keep the delivery fee.  The Board, at



         18   that time, opined that Mark Pulvers was merely providing a



         19   delivery service, which clearly, that's not the case.



         20   He's doing a lot more than just making a delivery.



         21   Similar to what Amazon is doing except on the internet.



         22            The other thing to consider is that Mark Pulvers



         23   is a memorandum opinion, it's not the law.  It does not



         24   carry the same weight and effect as the law does.  We



         25   think that the Board got that opinion wrong, and in
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          1   relying on that opinion also is incorrect.



          2            When the case was sent to the Appeals Bureau,



          3   Thomas Hopkins, supervising tax auditor, sent a memo,



          4   Exhibit 2, to the Department, and he also questions -- and



          5   I will quote, "It would appear that Grubhub meets the



          6   requirement of a person making a retail sale.  Grubhub



          7   takes orders, collects payments, collects sales tax, picks



          8   up orders, and delivers orders to the customer.  Plus, it



          9   appears Grubhub would also be the person responsible to



         10   collect and remit sales tax to the Board instead of the



         11   restaurants."



         12            DPA's response to that, which is page 104 of the



         13   -- Exhibit Page 104 in the Department's submission.  So



         14   basically, she cites a lot of the information that's



         15   contained in the Grubhub agreement.  One thing I would



         16   like to point out is that you -- generally speaking, once



         17   you are deemed to be a retailer in a transaction, you're



         18   not able to contract away your status as a retailer to



         19   another party and thereby assign liability to another



         20   party once you are deemed the retailer.



         21            And that's, essentially, what she's arguing, that



         22   Grubhub contractually assigned liability to the



         23   restaurant.  Even their own contract that -- this is



         24   page 322 in the Department's exhibit.  Item No. 10 notes



         25   that "Grubhub shall be responsibile for verifying that the
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          1   collected tendered sale tax amount is correct, filing all



          2   required sale tax returns and associated forms, and



          3   remitting all required sales tax to the appropriate taxing



          4   authorities."



          5            And that's nice language to have, but it's really



          6   irrelevant.  When I was an auditor, taxpayers made that



          7   argument before, "Well, in my contract, I assigned



          8   liability for the sales tax to somebody else."  I don't



          9   care what your contract says.  The law says the retailer



         10   is the person responsible for sales tax.  So we just need



         11   to figure out who the retailer is.



         12            Who is the person holding themselves out to the



         13   public as making that retail sales tangible personal



         14   property?  It's Grubhub.  It's their website.  They are



         15   collecting the money.  They are arranging the delivery.



         16   Sometimes they make the delivery.  This is not merely a



         17   delivery service, no more than Amazon is.



         18            I have nothing else.



         19            ADMINISTRATIVE LAW JUDGE KWEE:  Okay.  Thank you.



         20            I did have a couple of questions about the



         21   presentation and items discussed.  So I'd like to ask



         22   about the void report.  So I understand what your position



         23   is that there was some embezzlement going on which



         24   resulted in overinflated void reports.  So looking at the



         25   void report, for example, there were 57,000 voids over the
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          1   course of the three years, and at least two of those items



          2   involved undercover purchases by CDTFA, which were listed



          3   in the void transaction.



          4            So my understanding of your presentation is that



          5   Appellant agrees that -- or, I guess, is arguing that



          6   there was some embezzlement going on which contributed to



          7   the overinflated void.  Is that a correct understanding of



          8   what you were saying?



          9            MR. BRANDEIS:  I'm not going to go so far as to



         10   say there was embezzlement going on, that goes beyond the



         11   scope of what I was hired to investigate.  What I am



         12   saying is that there do appear to be voids that were



         13   improper.  But, also, to say that there are no proper



         14   voids is unreasonable.  So we are not disputing CDTFA had



         15   a valid reason to impeach the records and therefore used



         16   the indirect audit approach, we are just saying they



         17   didn't use due care in that indirect audit approach.



         18            ADMINISTRATIVE LAW JUDGE KWEE:  Okay.  So there



         19   were improper voids, but the reasons for the improper is



         20   not being specifically asserted.  I see what you're saying



         21   now.



         22            And the other thing is if we did look at the



         23   voids, I guess, I just wouldn't see a basis for allocating



         24   proper versus improper, because there's really nothing in



         25   the evidence that I could see that would support saying,
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          1   you know, X percent is improperly taken because we only



          2   have a population of two that were verified by CDTFA.  So



          3   I'm not seeing what basis we would have for distinguishing



          4   valid voids versus invalid voids if we were taking it from



          5   the indirect audit approach.



          6            MR. BRANDEIS:  I agree.  Here we are eight years



          7   later, and now eight years later it's -- certain tests are



          8   not feasible -- can't be done.  But, yet, is it fair to



          9   ignore written policy in the audit manual, and, you know,



         10   test one day when the audit manual clearly makes it clear



         11   that it's a minimum of several? -- which I take to mean



         12   three or more -- and that you should include a weekday and



         13   a weekend.  So what is the remedy when the Department



         14   ignores their own policies?



         15            ADMINISTRATIVE LAW JUDGE KWEE:  So I have another



         16   question then.  The Eat24 and the Grubhub transactions,



         17   would they be included in the point of sale reports that



         18   you signed, or were those separately accounted for by the



         19   taxpayer?



         20            MR. BRANDEIS:  So as I mentioned earlier, when



         21   Grubhub and Eat24 receives an order, back in those days,



         22   they would send a fax to the restaurant.  And so this was



         23   -- so the auditor did an observation test, June 19th, and



         24   claims he was there from 10:00 a.m. -- from opening to



         25   closing.  I think it was 11:00 a.m. to 10:00 p.m.,
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          1   something like that -- 11 hours.  There were only 27 or 28



          2   transactions during that period of time when this issue



          3   came up.



          4            The taxpayer told the auditor that the online



          5   orders are entered as cash transactions.  The system is



          6   capable of setting up a third category, it's called



          7   HHACCT, short, I think, for house account, which is where



          8   they should have put them so they could have done separate



          9   accounting for the third-party online orders and,



         10   therefore, not impact the end-of-the-day's cash or credit



         11   card counts.



         12            The reason that this shouldn't be included as



         13   cash -- the way it works, at the end of the day or



         14   periodically -- every two or three days -- Grubhub and



         15   Eat24 would then send a check for the gross proceeds less



         16   their commission.  So, you know, what do they do with the



         17   check?  Maybe the check gets deposited or cashed, but it's



         18   not part of the day's cash receipts.



         19            The auditor claimed he couldn't verify that,



         20   which I don't understand.  How could you not verify that?



         21   Why would you not document how the order comes in?  How



         22   it's entered in?  He just says, "It couldn't be verified."



         23   My hunch is -- again, I wasn't there.  This is why when --



         24   I represent clients, and when an observation test is done,



         25   I make sure that I'm there as well so I can see what the
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          1   auditor is doing.



          2            What was he doing?  There was only 28



          3   transactions.  Why didn't he say, "Show me these faxes and



          4   verify?"  He could have gotten the Grubhub statement later



          5   and corroborated the transactions on the Grubhub statement



          6   with what he observed that day.  But that was one of the



          7   reasons for -- I think we had four revisions in this case.



          8   I have four or five different versions of the working



          9   papers, because in his initial assessment, he included the



         10   third-party transaction as part of the cash sales.



         11            ADMINISTRATIVE LAW JUDGE KWEE:  Okay.  So,



         12   basically, if we were to add up the point of sales amount



         13   and the void amount, it would be your position that those



         14   are the total amount of sales made by the business?



         15            MR. BRANDEIS:  No, I'm not saying that.  Because,



         16   again, if you look at the tri-void file -- so the two



         17   transactions that are missing from -- show up in the



         18   tri-void file.  The first one starts at line 46,614.



         19   There were three items ordered, so it ends at 46,616.  And



         20   the reason code was F7 or customer left.  But you can see,



         21   there's "system testing, change mind."  -- I see a lot of



         22   system -- let me see if there are any other reasons here?



         23   Wrong order, cashier mistake."  They had something called



         24   "no money."



         25            Some of these have to be valid.  Every restaurant
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          1   has voids.  So, again, it's a challenge now that it's



          2   eight years later.  I don't know who owns the business



          3   now.  I'm sure it's changed materially from eight years



          4   ago.  So there's no longer the feasibility of saying



          5   what's the native amount of normal voids as opposed to



          6   irregular voids?  We don't know.



          7            ADMINISTRATIVE LAW JUDGE KWEE:  I understand what



          8   you are saying.  I guess the reason I was asking that is



          9   because if you add up the sum total on the voided list



         10   that you provided, it was 313902.  So that was the total



         11   amount of voided transactions for the document that was



         12   submitted this morning.  But then if you add up the



         13   unreported sales from the second re-audit of 261304, plus



         14   the amounts being asserted for Grubhub and Eat24, the



         15   total comes to 377328, which is more than the total



         16   disallowed voids, so I guess -- so I wasn't sure.



         17            MR. BRANDEIS:  Like I said, I don't know.  I



         18   can't tell you.  I don't think -- actually in the DNR,



         19   Craig Okoharo opined that he didn't believe that there was



         20   any corresponding between the total in the tri-void file



         21   and the amount of measure being assessed by the



         22   Department, so he rejected it.  But there's really no way



         23   to go back now and test what would be the native



         24   percentage for valid voids.



         25            ADMINISTRATIVE LAW JUDGE KWEE:  Okay.  Thank you.
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          1            I will turn it over to Judge Cho.  Did you have



          2   any questions for the taxpayer?



          3            ADMINISTRATIVE LAW JUDGE CHO:  Yes.  I just want



          4   to clarify one thing that you have argued.  So you stated



          5   that it's in your opinion that the one-day observation



          6   test shouldn't be relied upon for the credit card ratio of



          7   approximately 61 percent.  And you argued that in your



          8   experience, you believe the credit card ratio should be



          9   closer to 75 to 85 percent; is that correct?



         10            MR. BRANDEIS:  In my -- in the eight years that I



         11   have been -- restaurant audits really picked up around



         12   this time.  In the eight years I've been doing restaurant



         13   audit defense, I would say that your typical credit card



         14   ratio is anywhere -- for restaurants with sit-down



         15   service, tipping, waiters and waitresses, it's anywhere



         16   from 75 percent to 85 percent.  That would be the bell



         17   curve, if you will.  61.8-something percent would be



         18   characteristically low.



         19            ADMINISTRATIVE LAW JUDGE CHO:  Okay.  Thank you.



         20   Are you able to point to any evidence in the record before



         21   us to get to that 75 to 85 percent?  For example, is there



         22   any schedule --



         23            MR. BRANDEIS:  So if you look at the Beatrich pay



         24   file, which is the sales report.  If you look at that,



         25   there's a pivot table in sheet one, and it says "sum of
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          1   cash, sum of credit card, sum of tips, sum of discounts."



          2   I've worked with this POS system for quite a number of



          3   years.



          4            The cash amount includes tax.  The credit card



          5   amount also includes tax.  It does not include tips.  So



          6   if you were to take the sum of cash and the sum of credit



          7   card and compare it to the sum of check amount, the sum of



          8   check amount doesn't include tax because there's a



          9   separate column from the sum of tax amount.



         10            Let me do that calculation real quick.  I believe



         11   it comes to 74 percent.  So I'm going to add the sum of



         12   cash and sum of credit card, and then I'm going to compare



         13   that to -- let me add those up.  So the only thing I would



         14   add here is -- remember, the taxpayer was treating



         15   third-party online orders as cash.  However, we have all



         16   of the statements from Grubhub and Eat24, so we could



         17   segregate those out.  There is a way that that could be



         18   done.



         19            But if I take the sum of cash divided by the



         20   total sales, it comes to almost 26 percent, and the credit



         21   card amount comes to 74.2 percent.  So there's a



         22   74 percent amount for credit card sales.  The cash sales



         23   number is a little high, but like I said, we have all of



         24   the statements for the audit period from Grubhub and



         25   Eat24, and we could back those out.  That would lower the
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          1   cash percentage and create a new category called



          2   "third-party online sales," which is also verifiable like



          3   the credit card.  And the only problem is we know that



          4   some of the cash transactions were improperly voided.



          5            How do we determine that eight years after the



          6   close of the audit?  That's going to be a little bit of a



          7   challenge.  But that's where I get credit card -- since we



          8   don't know how much cash was voided -- it actually, if you



          9   added more sales due to cash, it would actually drop the



         10   credit card percentage from 74.2 to something less than



         11   that, depending on how much cash you had.



         12            ADMINISTRATIVE LAW JUDGE CHO:  Okay.  Thank you



         13   for that clarification.



         14            MR. BRANDEIS:  So even if we agreed it was 70,



         15   that would still be below that bell curve that I described



         16   to you earlier, but something the taxpayer could live



         17   with.



         18            ADMINISTRATIVE LAW JUDGE CHO:  Thank you for the



         19   clarification.



         20            ADMINISTRATIVE LAW JUDGE KWEE:  Thank you, Judge



         21   Cho.



         22            I'll turn it over to Judge Long.  Judge Long, did



         23   you have any questions for the taxpayer?



         24            ADMINISTRATIVE LAW JUDGE LONG:  Just a couple of



         25   questions.  First, I just want to make sure.  Looking at
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          1   the comparison from the POS data to the sales and use tax



          2   returns, it looks like there was about $80,000.00



          3   difference there.  Is there any dispute that the taxpayer



          4   underreported?



          5            MR. BRANDEIS:  No, I don't dispute that the



          6   taxpayer underreported.



          7            ADMINISTRATIVE LAW JUDGE LONG:  So the position



          8   is, essentially, that the credit card ratio should be



          9   changed?



         10            MR. BRANDEIS:  Yes.



         11            ADMINISTRATIVE LAW JUDGE LONG:  Okay.  And with



         12   respect to that, it's your position that it should be this



         13   74 percent; correct?



         14            MR. BRANDEIS:  Actually, it's probably less than



         15   74 percent.  Because this data in the Beatrich pay file,



         16   the sales record, we know that not all of the cash is in



         17   there, so, therefore, the total sales has to be higher --



         18   the denominator has to be higher and the numerator is not



         19   going to change, so therefore, the credit card to total



         20   sales ratio would actually drop for there.  How much



         21   depends on how much cash sales we have in total sales.  So



         22   something less than 74.2 percent.



         23            ADMINISTRATIVE LAW JUDGE LONG:  And with respect



         24   to the void report.  I know that every restaurant, let's



         25   say, is going to have a system testing, because they have
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          1   to check that their POS system works right, but there are



          2   dozens and dozens of system testing all under different



          3   codes.  Is it your position these are all accurate?



          4            MR. BRANDEIS:  I have no idea.  I know that -- my



          5   position is some percentage of them are accurate.  What



          6   percentage that is, I have no idea.  An observation test



          7   would have helped if they had done at least three.  Most



          8   restaurants that I know do some system testing in the



          9   morning before they open up.



         10            Sometimes -- again, some restaurants will allow



         11   their employees to order food and maybe -- I don't see an



         12   employee meal reason here, so maybe -- actually, there's



         13   no reasons.  There's probably 100 different reasons.  That



         14   seems a little excessive.  But, you know, my hunch is that



         15   some employees rang up an order and voided it because



         16   maybe it's the restaurant's policy that they don't charge



         17   employees for meals.



         18            ADMINISTRATIVE LAW JUDGE LONG:  Okay.  Thank you.



         19            ADMINISTRATIVE LAW JUDGE KWEE:  Okay.  Thank you.



         20            CDTFA has their opening presentation.  But before



         21   that, I did have one question.  I will tell CDTFA what the



         22   question is, and if they want to answer that during their



         23   opening presentation, they can.  I'm not going to ask for



         24   an answer right now; otherwise, I will ask after their



         25   presentation.  But the question I am going to ask at some
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          1   point for CDTFA is, if you look at their void report, that



          2   comes to the 313902 -- I am assuming this is the same



          3   report that CDTFA has in their records -- but then if you



          4   add up the amount asserted by CDTFA for the Grubhub, Eat24



          5   and Issue 1, that comes out to 377328, which was in excess



          6   of the total voids.



          7            And I guess that my question was, why CDTFA is



          8   asserting more than the total entries in their POS system?



          9   If there's a reason for that, why didn't, for example,



         10   CDTFA, instead of doing the one-day observation test, just



         11   assert the total liability stated in their POS reports



         12   which would have been the 313902, assuming that is correct



         13   report?



         14            With that said, I will turn it over to CDTFA for



         15   their opening presentation.  You have 30 minutes starting



         16   now.



         17            MR. SAMARAWICKREMA:  Thank you.  Can we have our



         18   last 10 minutes extended to our opening?



         19            ADMINISTRATIVE LAW JUDGE KWEE:  So you want



         20   43 minutes?



         21            MR. SAMARAWICKREMA:  40 minutes.  Because we had



         22   30 minutes for the opening and then the 10, so we want to



         23   combine.



         24            ADMINISTRATIVE LAW JUDGE KWEE:  Okay.  That's



         25   perfectly fine.  So I'll give you until 11:13 then.
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          1            MR. SAMARAWICKREMA:  Okay.  Thank you.



          2            ADMINISTRATIVE LAW JUDGE KWEE:  And waive the



          3   rebuttal.



          4            MR. SAMARAWICKREMA:  Appellant is a California



          5   corporation that operated a restaurant serving



          6   Chinese-style food in Studio City, California.  Appellant



          7   commenced business on June 1st, 2011, and ceased



          8   operations on July 15, 2019, when the business was sold.



          9            The restaurant had seating capacity for about 30



         10   customers and was open daily.  Appellant also sold food



         11   and beverages to Grubhub and Eat24 delivery services.  The



         12   Department audit period was from the period of June 1st,



         13   2011, to July 15, 2014.



         14            During the audit period, Appellant reported



         15   taxable sale of $894,000.00, excluding fixtures and sales



         16   and the closeout of the business of $4,300.00, and that



         17   would be on Exhibit B, page 27.



         18            During our presentation, we will explain why the



         19   Department rejected Appellant's reported taxable sales,



         20   why the Department used an indirect audit approach, and



         21   how the Department determined Appellant's unreported sales



         22   tax for the audit period for this Appellant.



         23            During the audit, Appellant failed to provide



         24   complete sales records.  Appellant did not provide



         25   complete documents of original entries for the audit
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          1   period.  In addition, Appellant failed to provide complete



          2   purchase invoices or purchase journals for the audit



          3   period.



          4            Appellant stated it compiled its POS sales report



          5   and handwritten sales worksheet which was provided to an



          6   outside representative who prepared the sales and use tax



          7   return for the audit period.  Appellant provided copies of



          8   the handwritten worksheets to the Department and failed to



          9   provide copies of POS sales report for the audit period.



         10            The department did not accept Appellant's



         11   reported taxable sales due to a lack of reliable reports,



         12   low reporting, and high credit card sales ratios.  It was



         13   also determined that Appellant's report was such that



         14   sales could not be verified by a direct audit approach.



         15   Therefore, the Department determined audit sales using the



         16   credit card sales ratio method instead of the voided cash



         17   sale percentage method for the audit period just to give a



         18   benefit to Appellant.



         19            The Department completed five verification



         20   methods to evaluate the reasonableness of Appellant's



         21   reportable taxable sales.  First, the Department tested



         22   Appellant's POS system.  Appellant used an open POS system



         23   to record its sales for the audit period.



         24            The Department made five cash-controlled



         25   purchases to verify completeness of the POS sales
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          1   information.  These purchases were made during the fourth



          2   quarter of 2013, and that would be on Exhibit A, pages 52



          3   through 54.



          4            Only three of the five cash-controlled purchases



          5   were included in the Appellant's POS sales data, and that



          6   would be on Exhibit A, pages 53 and 54.



          7            The POS system data provided by Appellant also



          8   included voided sales data, and that would be on Exhibit



          9   G, pages 510 through 515, and Exhibit O.



         10            The Department examined the detailed void sales



         11   data and discovered that two cash purchases were voided,



         12   and that's on Exhibit A, page 54, and Exhibit G, pages 513



         13   and 514.



         14            The Department compared the total cash-controlled



         15   purchases of $86.00 with voided cash sale amount of around



         16   $48.00 to determine the voided cash sale percentage of



         17   56 percent, and that would be on your Exhibit A, page 51.



         18   Therefore, based on the cash-controlled purchases, the



         19   Department determined that Appellant voided out 56 percent



         20   of Appellant's cash sales, and the Department determined



         21   that the taxable sales recorded in Appellant's POS sales



         22   data were incomplete and unreliable, and that would be on



         23   Exhibit A, page 50.



         24            Also, the Department compared reported total



         25   sales of around $872,000.00, which sales reflected on
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          1   Appellant's POS system of around $923,000.00 for the



          2   period July 1st, 2011, to June 30, 2014, and calculated an



          3   overall difference of around $50,000.00 for this period,



          4   and that would be on your Exhibit A, page 46.



          5            The Department also compared record sales



          6   reflected on Appellant's handwritten sales journal around



          7   $830,000.00, which sales reflected on Appellant's POS



          8   system of around $923,000.00, and calculated an overall



          9   difference of around $90,000.00 for the same period, and



         10   that would be on your Exhibit A, page 46.



         11            According to Appellant's POS sales data,



         12   Appellant voided around $304,000.00 of its sales for the



         13   period July 2011 to June 2014, and that would be on your



         14   Exhibit D, page 203.



         15            As based on five cash-controlled purchase tests,



         16   the Department determined that Appellant voided around



         17   56 percent of his cash sales, and that would be on your



         18   Exhibit A, page 50.



         19            Second, the Department reviewed Appellant's



         20   federal income tax returns for years 2011, 2012, and 2013,



         21   and the recorded average net income of around $30,750.00



         22   for years 2011, 2012, and 2013, and that would be on your



         23   Exhibit A, page 47.



         24            The amount claimed for wages also appeared low



         25   for a business operating seven days a week, and that would
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          1   be on your Exhibit A, page 47.  Therefore, the Department



          2   determined that the amount of total sales and claimed



          3   total expenses are understated.



          4            The Department compared reported total sales to



          5   sales reflected on Appellant's federal income tax returns



          6   and calculated an overall difference around $20,000.00,



          7   and that would be on Exhibit A, page 47.



          8            The Department also compared the reported sales



          9   tax with sales tax reflected on Appellant's federal income



         10   tax return and calculated an overall difference of around



         11   $2,000.00, and that would be on Exhibit D, page 152.



         12            Third, the Department compared reported taxable



         13   sales of around $760,000.00 to the purchase of $295,000.00



         14   reflected on Appellant income tax returns and calculated



         15   an overall reported book markup of around 157 percent, and



         16   that would be on your Exhibit A, page 49.



         17            However, based on the items sold, many prices



         18   customer pays, and the location of the restaurant, the



         19   Department expected to see a higher book markup than the



         20   reported book markup for this restaurant.



         21            Fourth, the Department reviewed 30 months of



         22   Appellant's available tax statements which disclosed



         23   Appellant did not deposit any of his cash sales into his



         24   bank for nine months of the 30 months, and that will be on



         25   Exhibit D, pages 245 and 247.
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          1            The Department also noted Appellant only



          2   deposited $110.00 for the month of February 2013, and that



          3   will be on Exhibit D, page 245.  The Department also



          4   compared the net bank deposit of around $890,000.00 with



          5   cash deposits of around $85,600.00, reflected on



          6   Appellant's available bank statements and calculated an



          7   overall cash deposit of around 10 percent for the period



          8   January 2012 to June 2014.



          9            However, based on the menu prices, customer base,



         10   and location of the restaurant, the Department expected to



         11   see a higher cash deposit ratio than the calculated cash



         12   deposit percentage for this restaurant.



         13            Fifth, Appellant did not provide complete sales



         14   information for the audit period, therefore, the



         15   Department obtained Appellant's credit card sales



         16   information for the audit period, and that would be on



         17   your Exhibit D, page 48.



         18            The Department compared the report of total sales



         19   to the credit card sales and calculated an overall



         20   quarterly credit card sales ratio of around 80 percent,



         21   ranging from as low as 66 percent and as high as



         22   87 percent for the audit period, and that would be on your



         23   Exhibit A, page 48.



         24            Based on audits of similar restaurants in the



         25   Appellant's area, the Department determined this is a high
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          1   credit card sales ratio for this restaurant.  This is an



          2   indication that not all of the Appellant's cash sales



          3   transactions had been reported in its sales and use tax



          4   return for the audit period.



          5            In contrast, based on the observation testing



          6   information, a calculated credit card sales ratio was



          7   around 62 percent, which the Department determined to be a



          8   more reasonable credit card sales ratio, that would be on



          9   your Exhibit B, page 78.



         10            The Department also compared recorded credit card



         11   sales reflected on Appellant's POS system with credit card



         12   sales reflected on 1099A and calculated an overall



         13   difference of around $23,000.00 for the same period, and



         14   that would be on your Exhibit A, page 41 to 43.



         15            Appellant was unable to explain the reason for



         16   the low average net income, federal income tax returns



         17   difference, sales tax difference, low recorded book



         18   markups, low cash deposit percentage, and high credit card



         19   sales ratios.  Therefore, the Department conducted a site



         20   observation.



         21            With Appellant's permission, the Department



         22   returned to Appellant's restaurant on June 19, 2014, to



         23   complete its first site observation.  During the site



         24   observation, the Department observed the Appellant entered



         25   its online third-party sales through Grubhub and Eat24
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          1   into its POS system as cash sales so that food preparation



          2   orders could be generated for the kitchen staff.  However,



          3   these online third-party sales were excluded when



          4   calculating Appellant's audit of credit card and credit



          5   card ratios, and that would be on your Exhibit B, page 78.



          6            Before the Department would perform additional



          7   observation of the business, Appellant sold the business



          8   on July 15, 2014, without giving a reasonable notice to



          9   the auditor staff, and that would be on your Exhibit G,



         10   page 458.



         11            This obstructed the Department's ability to



         12   gather additional complete facts about how Appellant



         13   conducted daily sales at Appellant's location.  It also



         14   prevented the Department from determining any financial



         15   way to Appellant's actual cash and credit card sale on



         16   different days and times of the week.



         17            Based on the one-day observation test, the



         18   Department calculated an audited credit card sales ratio



         19   of around 62 percent, and a credit card calculation of



         20   around 11 percent, and that will be on your Exhibit B,



         21   page 78.



         22            Appellant did not provide any information that



         23   the condition on Thursday, June 9, 2014, was significantly



         24   different than the condition during the audit period.  In



         25   fact, the site observation test was performed within the
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          1   audit period.



          2            Appellant failed to provide credit card merchant



          3   statement for its 1099K forms to establish credit card



          4   sales for the audit period; therefore, the Department



          5   obtained Appellant's credit card sales information for the



          6   audit period, and that would be on your Exhibit A,



          7   page 43.



          8            And then the Department used the credit card



          9   sales of around $871,000.00, and credit card ratio for



         10   around 11 percent, and applicable sales rate factors, and



         11   credit card sales ratio of around 62 percent to determine



         12   audit sale around $1.2 million for the audit period, and



         13   that would be on your Exhibit A, pages 40 and 41.



         14            The Department then compared the audit of taxable



         15   sales with reported taxable sales of around $894,000.00



         16   and determined an unreported taxable sale of around



         17   $261,000.00 for the audit period, and that will be on your



         18   Exhibit A, page 39.  Had the Department used the audited



         19   voided cash sale percentage of 56 percent, and recorded



         20   cash sales for the audit period to determine unreported



         21   taxable sales, this would include the unreported taxable



         22   sales by over $71,000.00 for the audit period, and that



         23   would be on your Exhibit A, page 50.



         24            The audit calculation of unreported taxable sales



         25   based on credit card sales ratio approach was reasonable
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          1   and was in Appellant's favor since it was the lowest of



          2   the differences determined.



          3            In addition, the Department observed Appellant's



          4   sale of food and beverages to online deliveries to Grubhub



          5   and Eat24.  The Department determined that the online



          6   delivery services were acting as Appellant's agent, and



          7   that Appellant was the retailer of food ordered through



          8   the online delivery services.



          9            Appellant provided Grubhub sales summary reports



         10   for the period of October 1st, 2011, to July 16, 2014, and



         11   Eat24 sales summary reports for the period July 26, 2011,



         12   through July 15, 2014, and that would be on your Exhibit E



         13   and F.



         14            Appellant believed that sales made to Grubhub and



         15   Eat24 were expenses and did not report these sales to the



         16   Department.  Therefore, the Department determined on



         17   reported taxable sales of around $56,000.00 to Grubhub and



         18   around $60,000.00 to Eat24, and that would be on your



         19   Exhibit B, page 81 and Exhibit C, page 121.



         20            In total, the Department determined unreported



         21   taxable sales of around $377,000.00 for the audit period,



         22   and that would be on your Exhibit A, Page 37.  Unreported



         23   taxable sales were compared with reported taxable sales of



         24   around $894,000.00 to calculate the under rate of



         25   42 percent for the audit period.
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          1            The Department analyzed Appellant's available



          2   business expense information to verify the reasonableness



          3   of audit findings.  Appellant did not provide complete



          4   sales information, purchase invoices, wage information,



          5   insurance information, bills and other business expense



          6   details for the audit period; therefore, to compute



          7   average daily business expenses, the Department relied on



          8   reported expenses on Appellant's federal income tax



          9   returns, and that would be on your Exhibit D, page 47.



         10            The Department reviewed Appellant's available



         11   federal income tax return and ordered wages and



         12   wage-related expenses that were not accurately reflected



         13   in Appellant's federal income tax return, and that would



         14   be on your Exhibit A, page 47.



         15            The Department also found Appellant did not



         16   report enough daily sales to cover its actual daily



         17   expenses.  The ratio reported daily expenses to reported



         18   daily sales was 105 percent, and that would be on



         19   Exhibit A, page 47.  This shows that Appellant's reported



         20   daily sales are not sufficient to cover its actual daily



         21   expenses for these years.  This is an indication that



         22   Appellant did not report all of its sales and used tax



         23   return for these years.



         24            A similar analyses comparing reported daily



         25   expenses to average audited daily sales in 2011, the ratio
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          1   of daily expenses audited daily was 70 percent.  In 2012,



          2   it was 73 percent, and in 2013, it was 75 percent, and



          3   that would be on your Exhibit A, page 47.  Based on these



          4   analyses, the Department concluded the audited taxable



          5   sales, and that would be on your Exhibit A, page 47.



          6            Appellant contends that the one-day observation



          7   test is not accurate to determine a representative credit



          8   card and a credit card ratio, and is not in compliance



          9   with the Department's audit manual.  Appellant asserts



         10   that the Department had sufficient time prior to July 15,



         11   2014, when the business was sold, to perform additional



         12   observation.



         13            Appellant argued that cash sales and credit card



         14   sales composition can vary greatly on different days than



         15   that.  In fact, Appellant believed that a 62 percent



         16   credit card sale and 11 percent credit card tip ratio are



         17   extremely low and would expect a higher credit card ratio



         18   and a credit card tip ratio for a sit-down restaurant such



         19   as Appellant's.



         20            As stated earlier, before the Department could



         21   perform additional observation of the business, Appellant



         22   sold the business on July 15, 2014, without giving a



         23   reasonable notice to audit staff.  Therefore, the



         24   Department used the best available information to



         25   determine Appellant's credit card sales and credit card
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          1   tip ratios to determine audited sales for the audit



          2   period.



          3            Appellant has not provided any documents to show



          4   that sales during the observation test were not



          5   representative to our sales during the audit period.



          6   Appellant has not provided any documental evidence such as



          7   complete POS data for other periods within the audit



          8   period to show its credit card sales ratio and credit card



          9   tip ratio are higher than the audited ratios.



         10            As mentioned earlier, they reported low book



         11   markup and high expenses to sales ratio, and low net



         12   income indicator, the taxable sales reported on the sales



         13   and use tax return were understated.  Accordingly, the



         14   Department rejects Appellant's argument that its credit



         15   card sales ratio and credit card tip ratio are higher than



         16   the audited ratios.



         17            Appellant asserts that all sales were recorded in



         18   the POS system except for two cash controlled purchases,



         19   and, therefore, assert that the POS sales report



         20   accurately reflects the same.  The Department rejects



         21   these assertions, because in the Department's audit



         22   experience in conducting the audit of all similar



         23   businesses, the manager's approval would be necessary to



         24   void transactions in the POS system.



         25            That's the unexplained absence of 56 percent of
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          1   Appellant's cash-controlled purchases of Appellant's POS



          2   sales data is strong evidence that Appellant's POS data



          3   inaccurately reflected Appellant's actual sales.



          4            Appellant also contends that Grubhub and Eat24



          5   are the retailers of food sold through their respective



          6   website, that's explaining the Appellant is making sales



          7   for resale for the food to Grubhub and Eat24.  And, here,



          8   the Department had to determine whether Appellant was a



          9   retailer of food at issue and online ordering services for



         10   the agent for Appellant for the online ordering services



         11   of the actual retailers of the food at issue.



         12            An agent is one who represents another called a



         13   principal in dealing with third person.  Such



         14   representations are called agent, specifically an agent



         15   has the power to alter legal relations between the



         16   principal and third party, and the principal has the power



         17   to control the agent with respect to matters entrusted to



         18   them.



         19            Appellant set the food and beverage prices for



         20   Grubhub and Eat24 to display on their respective websites.



         21   Grubhub and Eat24 collects payment and proceeds including



         22   sales tax reimbursement after deducting fees for its



         23   services to Appellant.  To determine the relationship



         24   between Appellant and third-party online service



         25   providers, the Department requested Appellant's
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          1   contractual agreement directly from Grubhub.



          2            The Department received a copy of Appellant's



          3   Grubhub sign up form that states as well that Grubhub



          4   shall be an independent contractor of Appellant and



          5   provide services to Appellant including advertising,



          6   sales, and revenue collection, and that would be on your



          7   Exhibit E, pages 322 and 323.



          8            According to the sign up form, Appellant must



          9   provide to Grubhub an included copy of its current



         10   in-store menu, notifying Grubhub in writing to any changes



         11   to the menu at least seven days before the changes goes



         12   into effect, and that it shall be solely responsible for



         13   losses arising in connection with Appellant's sale of food



         14   and drinks, including the calculation of payment of sales



         15   tax to the appropriate taxing authority combined with any



         16   applicable laws, taxes, and compliance with headquarters



         17   with respect to food preparation and all matters



         18   concerning the quality and condition of the food and



         19   beverages.



         20            Based on Appellant's responsibilities, it is



         21   clear that Grubhub has no control over Appellant's



         22   business operations.  Appellant is the preparer and seller



         23   of food, able to set its own prices on food items, and



         24   Grubhub is merely a commute for customers to place their



         25   orders online.  Therefore, for all of these reasons, the
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          1   Department determined that Grubhub is an agent for



          2   Appellant and rejects Appellant's argument related to



          3   Grubhub.



          4            Regarding Eat24, Appellant did not provide a



          5   contract or agreement to determine the relationship



          6   between Eat24 and Appellant.  Appellant bears the burden



          7   of proving its right to an exception.  Instead, the



          8   Department reviewed Eat24's main website on July 9, 2017,



          9   which states that the website allowed consumers to order



         10   food delivery from your favorite restaurant, and that



         11   would be on your Exhibit K, page 556.



         12            This statement makes it clear that Eat24 is not



         13   the retailer of food, but merely an online platform



         14   allowing customers to order food from restaurants like



         15   Appellant's and to arrange for delivery, and that would be



         16   on your Exhibit K, page 556.



         17            The Department also examined the Eat24 sales



         18   summary reports Appellant provided, and that would be on



         19   your Exhibit F.  The Department knows that the amount due



         20   to the Appellant for sales made through Eat24 is



         21   calculated from the total of credit card sales including



         22   sales tax reimbursement and tips less credit card



         23   processing fees incurred by Eat24, and Eat24's commission



         24   on cash and credit card sales.  Thus, the Department



         25   determined that Eat24 pays to Appellant the same tax







�

                                                                       58







          1   collected on credit card sales on behalf of Appellant.



          2            Once rendered to Appellant, it is the Appellant's



          3   responsibility to file and remit the sales tax to the



          4   Department.  Therefore, for all of these reasons, the



          5   Department determined that Eat 24 is an agent for



          6   Appellant and rejected Appellant's argument relating to



          7   Eat24.



          8            As mentioned earlier, Appellant did not provide



          9   complete source documentation such as complete sales



         10   receipts and copies of contracts between Appellant and



         11   third-party online service providers.  Appellant did not



         12   provide complete purchasing invoices.  Appellant failed to



         13   provide documentary evidence to support its taxable sales



         14   for the audit period.



         15            The Department was unable to verify the accuracy



         16   of reported sales tax using a direct audit method,



         17   therefore, an alternative audit method was used to



         18   determine unreported sales tax.  Accordingly, the



         19   Department determined the unreported sales tax based upon



         20   the best available information.  They didn't show that



         21   audit method produced unfair and unreasonable results.



         22            Appellant has not provided any reasonable



         23   documentation or writings to support an adjustment to the



         24   audit finding, therefore, the Department requests the



         25   appeal be denied.  This concludes our presentation.  We
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          1   are available to answer any questions the panel may have.



          2   Thank you.



          3            ADMINISTRATIVE LAW JUDGE KWEE:  Okay.  So I did



          4   have one question.  I wasn't sure if CDTFA, why they



          5   didn't just use the total POS sales plus the voided sales



          6   to treat that as the total gross sales for the period as



          7   opposed to doing the indirect audit approach or how that



          8   would impact the liability if they did it one way versus



          9   the other?



         10            MR. SAMARAWICKREMA:  During the audit evaluation,



         11   the Department concluded that the Appellant's POS data is



         12   not reliable.  And, also, that it is incomplete.  And,



         13   also, when we checked the POS data, and we saw that -- the



         14   Department saw that they segregated credit card sales and



         15   cash sales.  So even if you take the recorded -- the



         16   credit card sale reflected on the POS system, that now is



         17   less than the actual 1099K information.  So it is the



         18   Department's position that the POS data is incomplete and



         19   not reliable, and that's the reason we rejected the



         20   Appellant's POS information.



         21            ADMINISTRATIVE LAW JUDGE KWEE:  Okay.



         22            MR. PARKER:  I would like to add something.  The



         23   POS data download goes through May 29th of 2014, and the



         24   audit period goes from June 14th of 2014.  If you add the



         25   amounts from the POS data that is in Exhibit P, it's
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          1   $922,000.00, and you add that to the voided amount in



          2   Exhibit O of $314,000.00, it's a little over



          3   $1.2 million -- or $1,236,000.00 or so.



          4            Our audit assessed $377,000.00, and the taxpayer



          5   reported taxable sales of $893,000.00, so it was about



          6   $1,271,000.00 that we came up with, which is about



          7   $34,000.00 difference, which could also be explained with



          8   those remaining six and a half to seven weeks of the audit



          9   period that aren't in the POS data.



         10            ADMINISTRATIVE LAW JUDGE KWEE:  Okay.  I see what



         11   you're saying.  And just to be clear -- going back to the



         12   first comment.  Just to be clear about the POS data being



         13   unreliable.  Because my understanding is that there's two



         14   undercover transactions.  They were picked up in the



         15   voids; is that right? -- it just wasn't in the sales, but



         16   they were in the voids, or are you saying that there were



         17   transactions that were not in either of those?



         18            MR. SAMARAWICKREMA:  And, also, the credit card



         19   sales listed on the POS is less than the actual credit



         20   card for the 1099K.



         21            ADMINISTRATIVE LAW JUDGE KWEE:  And the second



         22   point was the 1099K amounts exceeded the total of the POS



         23   amounts, and then there was this six-week gap, but even if



         24   you do consider that, you are saying that it's pretty



         25   comparable if you look at total amounts in the POS and







�

                                                                       61







          1   what was asserted by CDTFA, notwithstanding that, you are



          2   saying it's still comparable to the $35,000.00 difference



          3   which could be attributed to the gap?



          4            MR. SAMARAWICKREMA:  Right.



          5            ADMINISTRATIVE LAW JUDGE KWEE:  Okay.  I think



          6   that was my only question for CDTFA.



          7            I'll turn it over to Judge Cho.  Did you have any



          8   questions for CDTFA?



          9            ADMINISTRATIVE LAW JUDGE CHO:  I don't have any



         10   questions at this time.  Thank you.



         11            ADMINISTRATIVE LAW JUDGE KWEE:  Okay.  And



         12   Judge Long, do you have any questions for CDTFA?



         13            ADMINISTRATIVE LAW JUDGE LONG:  With respect to



         14   the observation test -- I'm looking at the Assignment



         15   Activity History, Exhibit A, and I see that the auditor



         16   visited the business on May 30th, and then the observation



         17   test itself was conducted on June 19th.  The business was



         18   sold on July 15th; right?



         19            MR. SAMARAWICKREMA:  Yes.



         20            ADMINISTRATIVE LAW JUDGE LONG:  And then I don't



         21   see any notation to when CDTFA was informed.  Was that a



         22   surprise?



         23            MR. SAMARAWICKREMA:  Do you mean the closeout?



         24            ADMINISTRATIVE LAW JUDGE LONG:  Yes.



         25            MR. SAMARAWICKREMA:  Yes, it was a surprise.
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          1            ADMINISTRATIVE LAW JUDGE LONG:  And, then, is



          2   there any particular reason -- even still, that's nearly a



          3   month before the observation test and the closeout.  Is



          4   there any reason that that might occur?  It doesn't look



          5   like -- according to the Assignment Activity History,



          6   there are no entries between June 19th and August 1st.



          7            Is there some sort of explanation as to why no



          8   other observation tests would have been conducted in that



          9   month-long period between the first observation and the



         10   closeout?



         11            MR. SAMARAWICKREMA:  Yes.  And if you go to



         12   Exhibit -- in our exhibit, there is a memo from the audit



         13   principal for Glendale indicating that in the two months



         14   before, the auditor tried to schedule an appointment, and



         15   the previous representative gave so many excuses and



         16   delayed the process.  And they postponed, again, and



         17   scheduled it for June 9, 2014, and I scheduled it.



         18            And you are right, there is a gap between



         19   June 17th and June 19th and August 8th.  And the auditor



         20   report doesn't give any reason why there was that gap.



         21   But based on reviewing on other audits, it's typical to



         22   have a similar gap because the Department auditor is in



         23   the POS download.  And, also, it takes reasonable time to



         24   analyze and come to a conclusion.  Because at the time,



         25   June 19th, the Department knew they didn't have enough
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          1   information to conclude whether they needed additional



          2   observations.  But by the time the Department decided they



          3   needed to do an additional observation, the business was



          4   closed.



          5            ADMINISTRATIVE LAW JUDGE LONG:  Okay.  Do you



          6   have a page number of that memorandum?



          7            MR. SAMARAWICKREMA:  Yes.  Page 104, Exhibit A.



          8            ADMINISTRATIVE LAW JUDGE LONG:  Okay.  Thank you.



          9            ADMINISTRATIVE LAW JUDGE KWEE:  Judge Long, did



         10   you have any further questions?



         11            ADMINISTRATIVE LAW JUDGE LONG:  No further



         12   questions.  Thank you.



         13            ADMINISTRATIVE LAW JUDGE KWEE:  Okay.  Then I



         14   believe CDTFA has waived their closing remarks, so that



         15   leaves 10 minutes for Appellant's representative to make



         16   any closing remark before you conclude today.



         17   



         18                       CLOSING STATEMENT



         19            MR. BRANDEIS:  Judge Long brings up a good



         20   question.  There's an observation test done on June 19,



         21   2014, and then they don't make any other entries until



         22   August 21, 2014, when they are conducting an exit



         23   conference.  This is sloppy audit work.



         24            They clearly knew by then that the case was in



         25   closeout, and they didn't record that.  That's a material
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          1   event that would have been recorded, received an e-mail



          2   and notified today by taxpayer the business is closing



          3   out.  This is sloppy work.



          4            There were undercover purchases made, but none of



          5   the undercover purchases were recorded in the -- the day



          6   those purchases were made, how many purchases were made.



          7   Normally, when an auditor makes an appointment to do an



          8   observation test, so as to avoid continuous back and forth



          9   correspondence, we would select three days at the same



         10   time, with the knowledge that the auditor could abandon



         11   the test at any point along the way.



         12            But this district had got themselves into the



         13   habit of just doing one-day tests, which is what happened



         14   in Wing Sang.  The BOE management became aware of it.



         15   This was a widespread problem in Third District -- for



         16   Horton's district.  I don't know if that's Third or



         17   Fourth.



         18            And so the BOA management, in August of 2015,



         19   came out with a memorandum that mandated the completion of



         20   the observation test fact sheet to put an end to this



         21   silliness of doing this one-day test, they could no longer



         22   do that because they now have to fill out this sheet and



         23   list the three days that they planned on testing.



         24            The Department never planned on doing additional



         25   tests, and that's why there's nothing noted between
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          1   June 19th and August 1st.  They never planned on doing it.



          2   We don't know when they were officially notified, but by



          3   August 1st, they knew.  They could have done testing with



          4   the successor.



          5            The successor knew there was an audit going on.



          6   The successor knew they were on the hook for successor



          7   liability.  Arrangements could have been made.  They're



          8   just doing sloppy work.  They're doing sloppy work, and



          9   they want to get away with it because since the



         10   elimination of the board members, they have been able to



         11   get away with it.



         12            There have already been other cases where they



         13   don't do the number of observation tests required and they



         14   don't have sufficient secondary methods, and previous OTA



         15   panels have signed off on that.  So they have gotten drunk



         16   with power.  They don't have to follow the audit manual.



         17   The audit manual is meaningless.



         18            If you uphold this with a one-day observation



         19   test, you're, essentially -- that's another case where OTA



         20   is saying you don't have to follow the audit manual.  They



         21   could have done additional tests.  They did sloppy work.



         22   The Z is sloppy, and so is the adherence to the Audit



         23   Manual of Policies and Procedures.



         24            On the undercover purchases, we have no idea how



         25   many undercover purchases they did.  At the appeals
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          1   conference, Edward Kim told us they did between 10 and 12



          2   undercover purchases, now the Department is saying five.



          3            This is always the problem with undercover



          4   purchases.  We don't really know.  They wouldn't give us



          5   even receipts and let us know.  We had to go to the board



          6   member and threaten to go to a taxpayer right advocate to



          7   get that information.  Further, to then determine



          8   50 percent of the undercover cash purchases had to have



          9   been deleted because of this test to five, we have no way



         10   of knowing.  They previously told us 10 to 12.



         11            What happened to the other five to seven



         12   undercover purchases?  Certainly, that would result in a



         13   lower percentage of cash transactions being voided.



         14   They're just doing sloppy work.  They continue to get away



         15   with it, so they continue to do it.



         16            On the issue of the online third-party vendors,



         17   the Department seems to be suggesting that you can



         18   contract away your liability as a retailer and that's not



         19   true.  That's absolutely not true.  It doesn't say that



         20   anywhere.  We look at who is holding themselves out.



         21            If you read law section 6015, a retailer is one



         22   that is holding themselves out to the public as making a



         23   retail sale of tangible personal property.  That's



         24   Grubhub.  In fact, there's no contract between the



         25   restaurant and the consumer.  The contract is between the
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          1   consumer and Grubhub.  And so if you look at



          2   Meyer v. State Board of Equalization, they determined in



          3   that case there has to be a contract between the consumer



          4   and the person making the sale.  There's no contract



          5   between the restaurant and the consumer.  The contract is



          6   between the consumer and the online third-party seller.



          7            In fact, if there's a problem with the order and



          8   the customer wants a refund, they have to go back to



          9   third-party seller.  Why?  Because they are the one that



         10   charged the credit card, there are the one that calculated



         11   the tax, they are the one that is collecting the fee.



         12            And, in addition, any refund would be a reduction



         13   in the fee so it has to be accounted for by the third



         14   party online seller.  This is a retailer.  They're doing a



         15   lot more than just making a delivery.  And in some case,



         16   they are not even making a delivery.



         17            In April of 2019, the legislature of the State of



         18   California passed the Marketplace Facilitator Act.  In



         19   that act, they created law Section 6041.5 which defined a



         20   delivery network company.  If the law, as previously



         21   written, was sufficient, why would they then have to



         22   create this new set of laws to identify delivery network



         23   companies?



         24            This is really just a way of defining these



         25   third-party online sellers.  And the law then gave them
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          1   the election -- and this is really the only place that I



          2   know in the law where this happens.  They can elect to be



          3   an agent of the restaurant.  In no other place is that



          4   allowed.  There's no other place in the law where we allow



          5   somebody to contract away their liability as the retailer.



          6   No place.



          7            Can you imagine administratively how audits would



          8   be performed?  If the auditors went out and the retailer



          9   said, "We've got to read our contract because we contacted



         10   away the liability to another party"?  This is sales abuse



         11   tax law 101.  Sales tax is imposed on the retailer.  It's



         12   the liability of the retailer.  We just need to identify



         13   who the retailer is.



         14            The retailer is the one holding themselves out to



         15   the public as being engaged in selling TPP to the



         16   consumer, that's Grubhub, that's Amazon.  Here, the



         17   Department wants to treat these third-party food sellers



         18   different from Amazon simply because they are selling food



         19   instead of nicknacks.  They can't have it both ways.



         20   Well, they can now that they've passed the Marketplace



         21   Facilitator Act, but that law wasn't in effect during the



         22   audit period.



         23            The other thing is they're saying that we didn't



         24   give them the contracts.  Even if we had them, you are



         25   going to presume an agency relationship exists?  That's
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          1   absurd.  And like I said, if you read the statute on



          2   retailers, it's a matter of -- the Board can create, for



          3   the effective administration on the law, scenarios where



          4   another party is deemed to be the retailer instead of the



          5   person making the sale.



          6            So they did that with, like, Cookie Lee and



          7   Scholastic Book.  The reason they did that for those



          8   companies is for effective administrational law.  The



          9   Board didn't want to permitize hundreds or maybe even



         10   thousands of canvassers and whatnot to collect and remit



         11   tax.  It was more efficiently handled with Cookie Lee or



         12   Scholastic Book.



         13            But, here, that's not the issue.  The issue isn't



         14   you would have to permitize thousands of third-party



         15   online sellers, there is only a few of them in this



         16   marketplace.  So they can't even argue under 6015 that



         17   they're doing so to promote effective administration of



         18   law.



         19            Finally, on the issue of not providing records.



         20   Again, did the auditor issue a subpoena for the records



         21   not provided?  The only notice that the taxpayer received



         22   was the initial audit notice.  There's no notice after



         23   that, no letter, no subpoena, nothing documented in the Z



         24   saying that, you know, we told the taxpayer this is what



         25   we are missing and this is what you provided us.  They
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          1   didn't do that because they had already decided that they



          2   wanted to go with this observation test method.



          3            And so if you go with the sloppy work that they



          4   have done here, the one-day observation test violation,



          5   you are still left with a credit card ratio that's



          6   somewhere between 61 and 62 percent.  And, you know, the



          7   Department said earlier that we are alleging that those



          8   were the only two missing transactions in the record.



          9            That is not true.  That's not what I said in my



         10   opening remarks.  We have never said that.  We have



         11   acknowledged that there is underreporting, it's just not



         12   at 61 or 62 percent credit card ratio.  That's all I have.



         13            ADMINISTRATIVE LAW JUDGE KWEE:  Okay.  Thank you.



         14            Judge Cho, I believe we are ready to conclude.



         15   Did you have any final questions before conclude?



         16            ADMINISTRATIVE LAW JUDGE CHO:  No final



         17   questions.  Thank you very much.



         18            ADMINISTRATIVE LAW JUDGE KWEE:  And Judge Long,



         19   did you have anything before we conclude today?



         20            ADMINISTRATIVE LAW JUDGE LONG:  No further



         21   questions.  Thank you.



         22            ADMINISTRATIVE LAW JUDGE KWEE:  Okay.  So thank



         23   you, everyone, for coming in today.  This case, the oral



         24   hearing is concluded on Tuesday, November 8, 2022.  We



         25   will be holding the record open for 30 days to allow
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          1   additional briefing from CDTFA on, one, whether their two



          2   exhibits, 2 and 3, and provided by Appellant were records



          3   maintained by CDTFA and, two, if CDTFA has any concerns or



          4   issues that they would like to note -- excuse me.  I was



          5   saying 2 and 3, and it should be 3 and 4.  And with that



          6   said, the judges will meet and decide the case within 100



          7   days after the close, and this concludes the hearing in



          8   the appeal of YNL Enterprises.  And the hearing is now



          9   adjourned.



         10            (The hearing was adjourned at 11:29 a.m.)
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