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Sacranento, California; Thursday, Decenber 15, 2022
1: 05 p. m

ALJ RIDENOUR. W are opening the record in the
appeals of Gty of Fillnore, et. al., OTA Case No.
18011887. Today's date is Thursday, Decenber 15th,
2022, and the tine is approxinately one o' clock. The
hearing is being conveyed [sic] at Sacranento,

Cali forni a.

Today's hearing is being heard by a panel of
three adm nistrative | aw judges. M nane is Sheriene
Ri denour, and |I'mthe | ead judge. Judges Andrew Wng
and Suzanne Brown are the other menbers of this Tax
Appeal s panel. All three judges will neet after the
hearing and produce a witten decision on equal
partici pance. Although the | ead judge conducts the
heari ng, any judge on this panel nmay ask questions.

For the record, will the parties please state
their names and who they represent starting with
appel | ant.

MR. CATALDO My nane is Mchael Cataldo, with
Catal do Tax Law, and | represent the Appellant Cty of
Fill nore.

ALJ RI DENOUR  Thank you.

M5. VARNEY: Janis Varney, vice president of

Kennedy Court Reporters, Inc.
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Sal es and Use Tax for Muini Services representing the
Petitioners Cities of Los Angeles, Ontario, Palm
Springs, San Jose, San Di ego, and County of Sacranento.

ALJ RI DENOUR: Thank you.

And CDTFA?

MR. BACCHUS: Chad Bacchus with the
Departnent's | egal division. And seated behind ne are
Scott Clarenon also with the | egal division, and Cathy
St ocker with the Departnent.

ALJ RIDENOUR. G eat. Thank you.

As we di scussed and agreed upon by the parties
at the prehearing conference on Novenber 14th, 2022, and
as stated in ny mnutes and orders dated Novenber 17th,
2022, there are two issues in this appeal. They are
whet her the reallocation of tax is barred under the
equi tabl e doctrine of |aches and whether the disputed
anmount of local tax allocated as sales tax directly to
Appel | ant shoul d be reall ocat ed.

The follow ng facts are agreed upon by the
parties: That the Fillnore office is the only
California location at issue as a possible place of
busi ness of retailer, that the storage tanks were not
owned or operated by retailer, and the fuel located in
t he storage tanks were comm ngled with fuel owned by

ot her persons.
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(Reporter interrupted)

ALJ RIDENOUR: No, don't apol ogi ze.

The followng facts -- I'll start there? Does
that work for you?

THE COURT REPORTER  Yes.

ALJ RIDENOUR  Ckay. The follow ng facts
agreed upon by the parties: That the Fillnore office is
the only California |location at issue as a possible
pl ace of business of retailer, that the storage tanks
were not owned or operated by retailer, and that the
fuel located in the storage tanks was conmm ngled with
fuel owned by other persons. Wen the jet fuel was
delivered to custoner, title passed and the sal es
occurred in California.

As for exhibits, each party's exhibits are
listed in the exhibit |1og, which was attached to the
m nutes and orders as well as in the exhibit binder
whi ch was emailed to the parties if any party did not
get that, would they please let -- raise their hand.

Al'l right. Hearing none. Appellant submtted
Exhibits 1 through 16; Petitioner submtted Exhibits P-1
and P-2, and CDTFA submtted Exhibits A through D
During the prehearing conference, none of the parties
rai sed objections to other parties' exhibits. As such,

pursuant to nmy mnutes and orders, Appellant's Exhibits

Kennedy Court Reporters, Inc.
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1 through 16 were admtted into evidence, Petitioner's
Exhibit P-1 and P2 were adm tted into evi dence, and
CDTFA Exhibits A through D were admtted into evidence.

(Appel lant's Exhibits 1 through 16 admitted.)

(Petitioner's Exhibits P-1 and P-2 admtted.)

(CDTFA's Exhibits A through D admtted.)

ALJ RIDENOUR  There will be no w tness
testinony today. The presentations will consist solely
of oral argunents.

Al'so indicated in ny mnutes and orders, at the
cl ose of the hearing, the record will be held open to
allow the parties to brief on the issue of buying
conpani es which was recently raised by Appellant.

Wiile | originally indicated that Appell ant
woul d have 30 days fromtoday to submt its brief, |
have since realized that Appellant's 30-day deadline
would fall on a Saturday of a holiday weekend. So in an
effort to allow the parties an equal duration of further
briefing on this newissue, I will instead give each
party 40 days.

As a reminder to the parties, during our
preheari ng conference, we decided that Appellant wll
have 60 m nutes to make its presentation, followed by
Petitioners who will have 20 m nutes, and then CDTFA who

wi |l have 30 m nutes. Then Appellant will have m nutes
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to provide closing remarks if it chooses. Each party is
encouraged to nonitor their owmn tine. And | also rem nd
the parties that the taxpayer in this matter shall be
referred to only as "Retailer."

Does anyone have any questions before we nove
on to presentations?

M. Catal do?

MR. CATALDO  No questi ons.

ALJ RI DENOUR: Thank you.

Ms. Varney?

M5. VARNEY: No questions.

ALJ RI DENOUR: Thank you.

And M. Bacchus?

MR. BACCHUS: No questi ons.

ALJ RIDENOUR  All right. Thank you.

Again, M. Catal do, you have 60 m nutes, and
when you' re ready, please begin your presentation.

MR. CATALDO  Perfect. Thank you very nuch.

PRESENTATI ON
BY MR. CATALDO, Attorney for Appellant:
So | just want to give you a little overvi ew of
the topics that 1'mgoing to be covering in ny
presentation today starting with just a summary of the

case, identifying the agreed facts of the case --

Kennedy Court Reporters, Inc.
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ALJ WONG M. Cataldo, can you pull the mc
cl oser, please. Thank you.

MR. CATALDO. How s this? GCkay?

ALJ WONG Geat. Thank you.

MR. CATALDO So I'mgoing to start with a
summary of the case, then lay out the agreed facts, then
di scuss the evidence in this case, then the economc
devel opnment agreenent, followed by a di scussion of
buyi ng conpani es and Regul ation 1699 -- it was (h), it
is currently (i). There's recently been an anendnent to
the regul ation that just noved the ordering -- as well
as legislation specifically dealing wwth jet fuel, [ ocal
sales tax allocation where there's one place of
busi ness. Then |I'mgoing to go through the Board of
Equal i zati on review of the reallocation petitions and
the regul ations, followed by the |aches argunent, then
applying the local sales tax allocation laws to the
undi sputed facts in this case, and then concluding with
several ways that this panel can decide the case in
favor of Fillnore.

So for a sunmary of the case, the airline in
this case -- and I'"'mjust going to refer to it as
"airline” -- established Retailer as a jet fuel-buying
conpany. Retailer entered into an agency agreenent with

| nspi red Devel opnment, LLC, where the retailer asks

Kennedy Court Reporters, Inc.
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Inspired to establish and conduct a jet fuel sales
adm ni stration office in Fillnore.

The retailer purchased jet fuel from various
third parties and resold the jet fuel to the airline
through its Fillnore office pursuant to a nmaster sales
agreenent between the airline and the retailer. So that
is just the -- sort of summary of the case.

Appel | ant contends that the |ocal sales tax
applies because the jet fuel sales were nade by Retailer
fromits Fillnore office, and Appellants's position is
supported by both anple evidence in the record as well
as the settled law on |local sales tax allocation with
respect to jet fuel sales sold by buying conpanies with
a single place of business.

CDTFA and Petitioners, fromwhat | understand,
their argunents are really aligned, so | don't have to
address separate argunents from Petitioner and CDTFA.
W all seemto be -- they're all advancing the sane
argunents. So if | refer just to "CDTFA argues," |
think you can fairly say that |1'm al so saying
“"Petitioner argues.” There's no other separate
argunents. For exanple, Petitioners were at one point
arguing that there was nore than one possi bl e place of
busi ness because of the storage tanks, but as

Judge Ri denour just nentioned, that is sort of off the

Kennedy Court Reporters, Inc.
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t abl e now.

So what CDTFA is contending is that the jet
fuel sales in question here were subject to a |ocal use
tax because it clains that those sales were made by a
retailer from Houston. Now, CDTFA nust show by a
preponderance of the evidence that the sales were nade
from Houston in order to reallocate. And that's
Regul ati on 1807(b)(2), now 35056(c)(3), where the
pr eponder ance of evi dence standard is.

They're won't be able to do that. The CDTFA
really ignores all of the evidence in the case show ng
that the sales were nade by Retailer fromRetailer's
office in Fillnore.

The agreed facts in this case. The retailer
was a buyi ng conpany. This was acknow edged in -- at
Exhibit A, page 1, in the Decision and Reconmendati on,
second sentence. \What is a buying conpany? A buying
conpany is defined under Regulation 1699(h). 1'Il be
referring to it as (h). A buying conpany -- and this is
not the entire regulation. |I'll be getting into it
later. But the gist of it is that a buying conpany,
quote, shall be issued a seller's permt and shall be
regarded as the seller of tangible personal property it
sells or | eases.

Anot her agreed fact is that the Board of

Kennedy Court Reporters, Inc.
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Equal i zation issued Retailer a seller's permt in 2006
for the Fillnore | ocation.

Now, before | proceed any further, | just want
to make clear when |I'mreferencing the Board of
Equali zation -- there's a lot of different parties and
t he Taxpayer Transparency and Fairness Act kind of added
sone conplications to who I'mgoing to be referring to.
But during the time at issue in this case, there was no
CDTFA and there was no Ofice of Tax Appeals. Both of
those roles were handl ed by the State Board of
Equal i zation. So the State Board of Equalization was in
charge of adm nistering the sales tax, i1ssuing
regul ati ons, which is now what the CDTFA does. The
Board of Equalization also heard tax appeals, both sales
tax as well as incone tax appeals, which is now what the
role of the Ofice of Tax Appeals is.

So the Board of -- the Board of Equalization
issued a seller's permt to Retailer for the Fillnore
| ocation. It now seeks to retroactively revoke that
sales permt and it -- so it needs that to happen in
order for its entire theory to hold together.

And | wi Il just note right now that |I'm not
aware of any authority that allows the State Board of
Equal i zation to retroactively revoke a seller's permt.

Sellers' permts when they're issued, there's

Kennedy Court Reporters, Inc.
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rights and responsibilities to having a seller's permt,
and the CDTFA's own publications wll tell you that.

Then there's -- under the Code, there's
revocati on proceedi ngs and hearings before a seller's
permt can be revoked. |It's actually a m sdeneanor to
sell without a permt. And accepting and issuing the
sale for resale certificate, these are all things that
show you can't just retroactively revoke a seller's
permt.

The point -- because | amin the agreed facts
here, the point is that the BOE issued the retailer
seller's permt. Now, | know they'l|l probably disagree
as to whether they can revoke it or not, but | just
wanted to point that out here.

Again, the retailer had no other place of
business in California. So we've agreed to that.

And finally, title to the jet fuel at issue
passed in California.

The evidence in this case, the evidence that
this panel will need to look at to decide this case
is -- there's a handful of things. One is the agency
agreenent between the retailer and Inspired, and that's
at Exhibit A-1.

The nmaster sal es agreenent between the retailer

and the airline, which governs the sales of the jet fuel

Kennedy Court Reporters, Inc.
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in this case. The purchase orders and authorizations
received at the Fillnore office. Those are at
Exhibit A-7. The master sal es agreenent, by the way, is
at Exhibit A-5. And the invoices received at the
Fillnore office, which is at Exhibit A-8, at page 13.
There's al so an econom ¢ devel opnent agreenent,
whi ch the CDTFA has pointed out inits D& So the
econom ¢ devel opnent agreenent really is not rel evant
evi dence as far as how the | aw shoul d be appli ed;
however, you certainly need to know about it because
it's relevant to | ooking at the buying conpany issue.
The econom ¢ devel opnent agreenment was between
Inspired and Fillnore. The econom c devel opnent
agreenents of localities are legal, and there's been no
suggestion that this is not sonething that can be
| egal |y done.
The econom ¢ devel opnent agreenent split the
| ocal sales tax revenue that was -- woul d be generated
as a result of placing a place of business in Fillnore,
50 percent to the retailer, 15 percent to the Gty of
Fillnmore, and 35 percent to Inspired.
There's been sone di scussions and questions
about Ryan's involvenment, and they're were a tax
consulting firmwho assisted. And under the agreenent,

they're were referenced as having a separate agreenent

Kennedy Court Reporters, Inc.
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with Inspired, which we didn't have. It was asked for.
CDTFA wanted to see it. W don't have it. Suffice it
to say, there's sonme econom c devel opnent agreenent.
Ryan was involved. |It's our position is how Ryan gets
conpensat ed under this econom c devel opnent agreenent
has no bearing on this case.

Buyi ng conpanies. So this is going to be a bit
of a mouthful, but |I think given the inportance of this
regul ation, I'"'mgoing to go ahead and just read the
buyi ng conpany regul ation currently at 1699(i). And
here it goes. The definition, For the purposes of this
regul ation, a buying conpany is a legal entity that is
separate from another legal entity that owns, controls,
or is otherwse related to, the buying conpany and which
has been created for the purpose of perform ng
adm ni strative functions, including acquiring goods and
services, for the other entity. It is presuned that the
buyi ng conpany is forned for the operational reasons of
the entity, which owns or controls it or to which it is
otherwi se related. A buying conpany forned, however
for the sol e purpose of purchasing tangi ble personal
property ex-tax for resale to the entity which owns or
controls it or to which it is otherwise related in order
to re-direct local sales tax fromthe |ocation(s) of the

vendor(s) to the | ocation of the buying conpany shal
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not be recogni zed as a separate legal entity fromthe
rel ated conpany on whose behalf it acts for purposes of
issuing it a seller's permt.

"Such a buying conpany shall not be issued a
seller's permt. Sales of tangible personal property to
third parties will be regarded as havi ng been nmade by
the entity owning, controlling or otherwise related to
t he buying conpany. A buying conpany that is not forned
for the sole purpose of so re-directing |local sales tax
shall be recognized as a separate legal entity fromthe
rel ated conpany on whose behalf it acts for purposes of
issuing it a seller's permt. Such a buying conpany
shall be issued a seller's permt and shall be regarded
as the seller of tangi ble personal property it sells or
| eases. "

There's nore, but not that nuch.

The el enents of a buying conpany. "Elenents.
A buying conpany is not fornmed for the sole purpose of
re-directing local sales tax if it has one or nore of
the followng elenents: (A) adds a markup to its cost
of goods sold in an anount sufficient to cover its
operating and overhead expenses." And (B), issues an
i nvoi ce or otherwi se accounts for the transaction.”

Now, we're not claimng that we neet A adds a

mar kup. That's not a fact in this case. But "B"

Kennedy Court Reporters, Inc.
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certainly does apply, "lssues an invoice or otherw se
accounts for the transaction.”" The record and the
evidence in the record, there's an anpl e anount of

evi dence to show that retailer otherw se accounted for
t he transacti on.

So to understand why buying conpani es are so
inportant to this case and really dispositive of this
case, we need to |look to the history of the buying
conpany regul ati on.

So back in -- it was in 2001, the State Board
of Equalization opened up a regul ation project to deal
W th buying conpanies. There had been a | ot of
uncertainty, a lot of audit disagreenents regarding the
establ i shnent of the buying conpani es and whet her
they're valid or not. And they were | ooked to sort of
common | aw and i ncone tax concepts of substance over
form shamtransactions, and it was not really a
wor kabl e sol uti on.

And | will point you to -- it's Exhibit 1 on
page 6. |'mjust going to read fromit. You don't have
to go there if you don't want to.

But this is at page 6 of 13. |It's at the |ast
paragraph. "There are many factors" -- oh, this is a
“I'nitial D scussion Paper of the SBE for this Regul ation

Project."

Kennedy Court Reporters, Inc.
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Quote, There are many factors that nust be
consi dered when questioning the validity and the
exi stence of a buying conpany. These itens include but
are not limted to, the breadth of custoner base;

i nvoi ci ng net hods of the buying conpany; whether or not
it achieved profit margins; whether those are
reasonabl e; assunption of fiscal and legal liabilities;
the existence of a distinct separate identity;

enpl oyees, accounting, and banki ng; whether or not the
buyi ng conpany has a propriatory interest inits own
facilities; carries its own insurance; and the nature of
econom c relationship between the buying conpany and the
vendors and the buying conpany's parent entity.

The intent was to address the | ocal sales tax
al l ocation invol ving buying conpanies. So very simlar
to the case we have here, one of -- the concern that the
CDTFA had with buying conpanies was their establishnent,
which could redirect the local sales tax to one |ocation
instead of it being allocated to many jurisdictions.

Staff even recognized -- at Exhibit 4,
page 3 -- they even recogni zed the use of economc
devel opnent agreenents by cities and other localities to
do this understanding that it was legal to do this.
That's at Exhibit 4, page 3.

At Exhibit 4, page 5 -- excuse ne. | knew |

Kennedy Court Reporters, Inc.
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brought these for a reason.

So Exhibit 4, page 5, again, thisis -- this is
a formal issue paper issued by the State Board of
Equal i zat i on.

They wanted to ensure uniform application of
the regulation. And the inportance of that is that we
need to treat all cities and localities equally. W
can't have one be provided a certain result and anot her
a different result even though the facts are
substantially the sane.

The reg project was initially proposed under
Regul ati on 1802, but as the project went forward, staff
agreed that 1802 was not the proper place to address the
buyi ng conpanies. It was at 1699 for issuing permts.

Staff proposed standards to a buyi ng conpany
whi ch are nuch nore stringent than what was
ultimately -- ultimately adopted in the regulation. And
at Exhibit 2, pages 10 and 11, and Exhibit 3, page 3,
they list a variety of different additional requirenents
that the staff was proposing.

The project was well-publicized. There were 28
subm ssions by interested parties, according to the SBE
And ultimately the Board adopted on -- in February of
2002, the Board adopted the buying conpany regul ati on as

it exists today.
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One of the things that the staff wanted was not
such a certain definition. |In the buying conpany
regulation, it talks about for the sole purpose of
redirecting sales tax. That's where a buyi ng conpany
wi |l not be recognized under the current regul ation,
what the sol e purposes is.

Staff was | ooking for sonething not quite as
easy, if you wll. They wanted sonething with
principle, but that didn't really neet the problens that
they were dealing with, which is the uncertainty. If we
have principle instead of sole, we're still going to
have all of these fights. So they went wth sole. And
they al so defined what the sole reason for reallocating
would be. And if -- if you were involved in invoicing
or involved in the transaction under 1699(b) that's
going to be enough to be treated not as solely set up to
real | ocate.

So after this regulation was passed, this
agreenent between the Gty of Oakland and United cane to
light. And you'll see as | sort of describe what's
going on and it's been described in the exhibits that
|"ve provided, the agreenent is strikingly simlar to
the -- the issue we have today. And it's not surprising
because as a result of this Qakland-United agreenent,

the State Board of Equalization | ooked at that agreenent
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and was asked to reject the -- the -- the inpact of it,
the local allocation of it. And it didn't.

The Board of Equalization was asked to repeal
t he buying conpany regulations in order to do that. It
refused to do so. The Board of Equalization was asked
to anend t he buyi ng conpany regul ati on because of this
agreenent, and it also refused to do so. Wiat it did do
was it instructed staff to go ahead and set up anot her
regul ati on project to reexam ne what was going on with
t he buyi ng conpani es.

So the Cakland-United agreenent. Jet fuel
sales froma buying conpany and United, were nade
pursuant to a master sales contract, nuch |ike here.
The buyi ng conpany was a subsidiary of United nuch |ike
here. The buying conpany was issued a seller's permt
at its Qakland |l ocation, which was its only | ocation.
That office had -- it was a 580-square-foot office in
Gakl and manned by a single person.

The airline issued nonthly purchase orders to
t he buyi ng conpany for estimated jet fuel needs pursuant
to the master sales contract, and the nonthly purchase
orders were mandatory under the nmaster sal es agreenent
in order to have the title pass, much |like the case
here. Title to the jet fuel passed in California, as

t hey have here.
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Much was nmade of the econom c devel opnent
agreenent between United and Cakl and because, nuch |ike
here, there was an econom c devel opnent agreenent in
t hat case where Qakl and retai ned sone of the additiona
sales tax revenue. United also received sone of that

sal es tax revenue.

There's a quote -- and this was from-- it's at
Exhibit 8, page 3. 1'Il just read it to you.
And this is -- excuse ne. (kay. So this is a

gquote from a spokesperson for United, and this, what |
believe, is what sort of started this whol e process of
sone of these other cities and localities saying this --
we -- this can't stand. |It's actually -- I'"'msorry. |
said page 3. |It's the top of page 4, where the quote
starts. And | will just read it.

"The beauty of the arrangenent, United
spokesman Jeff Geen said, is that reallocation of the
subsidiary is essentially paperwork. The conpany woul d
open a one-person sales office at QGakland I nternational
Airport. The deal requires neither construction, nor
the transfer of a single drop of jet fuel into or out of
Cakl and. The deal would just consolidate purchasing the
conpany does for the West Coast work that can be handl ed
by one additional enployee. Although United has nmjor

operations in both San Francisco and Los Angeles, it is
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unlikely either city would offer the sanme business
i ncentives."

So there was sone outrage about this from many
of the parties, which is what led to this -- the
petitions of the -- the GCties of -- Gty and County of
San Francisco as well as the County of San WMateo.

They -- in Decenber of 2004, they filed a petition with
the State Board of Equalization using this

Uni t ed- Cakl and agreenent as a basis -- basis for its
petitions. And it asked the Board to repeal the

regul ation retroactively. The Board |ooked at it,
considered it, and denied repealing it in March of 2005.
That's when it ordered the staff, the business tax

comm ttee, to consider sonme possible anendnents.

The staff did actually open a regul ation
project in April of 2005, and it held interested parties
meetings in July and Septenber of that year. They --
the -- at Exhibit 11 -- Exhibit 11 is -- it's the
busi ness tax committee -- business tax comittee
di scussi on.

And there it -- the business tax conmttee sort
of laid out the various proposals. There was -- SB
staff had its proposal, and Gty, County of
San Franci sco and San Mateo had sonme alternatives.

San Franci sco and San Mateo wanted this repeal ed

Kennedy Court Reporters, Inc.
800. 231. 2682

24



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

retroactively and effectively undoi ng the United-QGakl and
agr eenent .

At the tine the State Board of Equalization's
staff's position was that applying this retroactively
woul d be unfair, so their proposal was to apply it --
apply it effective August 31, 2006, was at |east the
draft.

However, this draft never got anywhere because
t he business tax commttee voted to abandon the
regul ation in Novenber of 2005. And there was a reason
for that, and that reason was that the |legislator had --
the legislature stepped in. They knew what this issue
was. They were aware of the Qakl and-United agreenent
and how it inpacts allocation of |ocal sales tax.

And they passed AB 451, which put an end to
havi ng jet fuel conpani es have a buying conpany in a
single location. And the key to why this QGakl and-United
deal, like, works under the lawis there's only one
pl ace of business so there's a retailer with one place
of business with a sale's permt. There's no question
that in that instance the sale -- it's a sales tax and
all of the sales, local sales tax, is allocated to where
t hat place exi sts.

Then on Septenber 29th, 2005, the Legislature
passed AB 451, and the key point of that for this case
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is that they made it effective January 1, 2008. CQur
years at issue here are -- actually this is the periods
and there's the second, third, and fourth quarters of
2007. So this application of AB 451 doesn't apply until
2008.

Now, we should think -- | want to tal k about
sone prior legislation, which actually didn't pass,
which is kind of telling. And this is AB 2466. | --
it's essentially identical to AB 451 as far as changi ng
where | ocal sales tax is allocated for jet fuel sales
where there is a single place of business.

This was proposed, but it was vetoed by the
Governor. The -- part of the legislation said that we
need a study by the State Auditor to see what the inpact
is of -- of changing this on the localities and their
revenue and the agreenents that they have entered into.
The Governor said we need nore tine to study the inpact
on |l ocal incentives and devel opnent agreenents. And you
can see that at Exhibit 14, page 5. That was the reason
it was vetoed.

Then 451 canme along with an effective date of
January 1, 2008, for that very reason, to allow the
localities -- to give tine for the legislature to
di scuss the inpact. Because these localities rely a |ot

on the | ocal sales tax, and the reason there was this
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del ayed effective date was to make sure we're not
pulling the rug out fromunder these -- these localities
who have entered into agreenents.

So AB 451 resol ves the buying conpany issue for
jet fuel sales beginning in 2008. So the United and
Cakl and deal was allowed to go through, and until 2008
AB 451 ended it.

Revenue and Taxation Code 7224 requires that
each local jurisdiction has the right to have the | aw
adm ni stered in a uni form manner. QGakland and United,
theirs was -- their -- their agreenents were respected
up until 2008 when the | aw changed. There's no basis to
treat Fillnore any differently than Qakl and.

Now, | do want to -- I'mkind of swtching
gears here now and going to the reallocation petition
regul ati ons.

The panel has asked about -- specifically about
whet her any parties denmanded that a -- a -- a decision
be rendered under 35056(c)(4) within six nonths of the
date the petition was received. So at this tine -- at
the time that a petition was issued, we were under the
regul ation 1807(b)(3), as the panel has noted. There's
sone slight differences in the | anguage, but |'mjust
going to look to the 1807(b)(3).

And it just says if the allocation group does

Kennedy Court Reporters, Inc.
800. 231. 2682

27



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

not issue a decision wthin six nonths of the date it
receives a valid petition, then whoever's nmaking this
argunent can dermand that a decision be issued within 90
days, irrespective of the investigation.

Now, how does this inpact the |aches argunent,
was the question. And I'll say that neither -- these
were not options for either Fillnore or the petitioners.
And that's because the allocation group issued a
decision within | ess than six nonths. And |'mjust
going to kind of go through now the process of what
happened.

So first we have the incorrect distribution of
| ocal petitions which were filed by the petitioners, and
that's at Exhibit P-1, on March 28th, 2008. On My 7t h,
2008, there was a visit of the Fillnore office,
apparently. That's at Exhibit A-6. This is the
"“scribbled note" exhibit, which is -- | guess the
audi tor or whoever made the visit wote down that they
showed up May 7th, 2008, at the Fillnore location. The
door was | ocked. That note al so says they called the
| andl ord, who'd never heard of Retailer.

Now, we can | ook at Exhibit D, which kind of
| ays out what happened. Exhibit D kind of has all of
the -- all of the letters and correspondence. So

March 28th, 2008, that's when the petition was fil ed.
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August 4th, 2008, the allocation group sent a letter to
Fillnmore stating the Fillnore office was not a valid
sales office. The sales were negotiated in Houston and
that they're reallocating the local sales tax. It was a
use tax. You can appeal if you disagree by requesting
an appeal conference.

So tax or -- pardon nme. Fillnore responded
August 28th, 2008, asking for a 30-day extension, which
was granted. Then on Cctober 3rd they filed their
response objecting to the allocation group's August 8th
| etter, also suggesting that an appeal s conference nay
have been premature.

October 29th the allocation group sent a letter
saying, "We're noving the matter to the appeals

section,” and then followed up again with a letter on
the 10th saying that you're -- you -- you're going to
appeal s. The decision had al ready been nade.

So this question of |aches and the del ay was
not at the very beginning. At the very begi nning they
acted very pronptly. In fact, too pronptly because |
don't know how you coul d even do an investigation acting
so quickly, but they seemto rely only on the auditor
who made this office visit in 2008 as a basis for saying

that the -- it was a use tax and it was going to be

real | ocat ed.
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So after Novenber 10th, 2008, everything went
silent. There was nothing going on, no response, no
correspondence from appeals, was just told Appeals w il
contact you. Been waiting for appeals.

The next thing we have is a response to an
i nformation request on April 16th, 2012. And then by
Sept ember 26th the decision was rendered. The deci sion
recomendation, that's at Exhibit A pages 9 and 10,
ki nd of detail what happened.

And what happened was the regulations -- the
1807 regulations. So Part (a) is just a bunch of
definitions. Part (b) is reviewed by the allocation
group. And the section -- it's (b)(3) this is where
this if it -- no decision was made within six nonths,
but a decision was nmade within six nonths, so there was
no option for that.

What happened was the allocation group kind of
just didn't do anything. They just kicked it over to
appeals. And there it sat for over three years before
anyt hi ng got done. And what | nean by "anythi ng got
done," is that any questions were even asked.

So we have a period over three years where
there's no explanation that's reasonable for it. And
the delay is certainly prejudicial, especially in this

case where there's so many facts being asked about.
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CDTFA has noted that there's no evidence for X, Y or Z
Thi nk of what's happened over the three years. The --
so I nspired Devel opnent, LLC, that in that course in
ti me has gone away. The single person who ran Inspired
Devel opnent passed away in 2012, | believe it was. And
the retailer was acquired in a pretty |large transacti on.

So docunents get |ost when tine passes, when
three years go by with nothing being done other than the
auditor shows up at the door, it's |locked. ay. You
know what? We can't allocate sales tax here. That's
all the evidence there was. And 2008, that office was
cl osed down. So there really was nothing to find out in
2008. We're tal king about periods of 2007.

So the laches defense -- and we've cited it.
The Departnent has cited cases as well. | don't think
there's nmuch of a disagreenent about what it applies to.
It's a defense where there's unreasonabl e del ay, and as
a result of the delay, there's prejudice. And I think
that we clearly nmet that here. The delay was
unr easonabl e.

There was no reason for the allocation group to
not do its job, which was to actually to investigate the
petition, gather evidence. They didn't do it. They
said this is just going to appeals. Wy are we skipping

over half of the regulation? | don't know.
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But then sone three-plus years later, | think
sonebody at CDTFA realized, hey, we didn't -- we nessed
this up. This has got to go back. And it did go back.
And that cost a lot of tinme, which cost inability to
have all of the evidence, to get all of the evidence.
Evi dence deteriorates over tinme, for the reasons |
stated. People pass away, conpani es get acquired,
docunent policies. They don't -- conpanies don't keep
docunents forever

Ckay. So just |ooking at the agreed facts in
this case, since the retailer was a buyi ng conpany and
it had only one California place of business, CDTFA
properly issued a retailer seller's permt, because it's
its only location. You can't issue a seller's permt to
no | ocation. You have to have one | ocation.

And why this whol e arrangenent works in a way
that directs the |local sales tax to where the retailer
is located is because there's only one | ocation, and
that's where the seller's permt is is at that |ocation.

And if you | ook at Regul ation 1802(a)(1), it's
pretty plain. "If a retailer has only one place of
business in this state, all California retail sales of
that retailer in which that place of business
participates, occurs at that place of business.”

So as a result, all the jet fuel sales nmade by
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Retailer through its only California place of business
are subject to sales tax and the local portion allocated
to that place of business in Fillnore.

So nowl'd like to get into Regul ation
1620(a)(2)(a). And this is -- so Fillnore's office was
a place of business of the retailer that participated in
the jet fuel transaction. Now, if we just |look at the
buyi ng conpany regul ati on, one |ocation, | think you can
decide this case based on that al one. However, the
CDTFA didn't |look at the buying conpany regulation. It
didn't really -- did not nention it at all throughout
all of this tine. And instead, it's focused on
Regul ation 1620 to argue that there was no place of
business in Fillnore and that that office didn't
participate in these sales.

And even if the -- the 1699 buyi ng conpany
regul ati on doesn't dissolve -- dispose of this case, we
can ook right to this regulation and the facts of this
case and conclude that the Fillnore office was the pl ace
of busi ness.

So just to address sone of the contentions.

One of the things that CDTFA is contending is that no
pl ace of business in Fillnore, and what they say is,
"Hey, Inspired was in Fillnore because Inspired had the

| ease of the location,” but that was |nspired.
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That's -- that's -- that's not the retailer. Soit's
not the retailer's |ocation.

And this just ignores agency principles that
are pretty well-established in California. The Inspired
and -- and the retailer had an agency agreenent
specifically to open an office and run an office out of
Fillmore. So anything that Inspired did was as an agent
of the retailer. And as a result of that, the retailer
had a pl ace of business where Inspired was.

Now, we can set that aside for the noment and
say even if, even if the lawin California weren't clear
that agents can act for their principal, Inspired | eased
the facility. There was a |ease that Retailer entered
into. It was an actual lease. So we don't really even
need to rely on the notion of "agency."

And | want to just read one part of the 1620
regulation. |It's specific about agents. Sales tax
applies when the order for the property is sent by the
pur chaser, which is what has happened here, to any
| ocation, branch, office, outlet or other place of
busi ness of the retailer in this state or agent or
representative operating out -- operating out of or
havi ng any connection with such |ocal branch, office,
outlet, or other place of business and the sal e occurs

inthis state, which everyone agrees it did.
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So to ignore the agent's agency is just
incorrect. But again, it's sort of a who cares because
retailer has its own | ease.

Now, they've tal ked about, that is CDTFA has
tried to discredit this lease and say it's invalid and
it shouldn't be considered, and they've sort of gone to
sone great lengths to try and show that by submtting a
sanpl e | ease of another with an -- with the | andlord and
a different tenant. And the purpose of it is to say,
"Hey, look. This |ease had a provision that prohibited
subl easing without witten authorization."

This is -- well, | don't think you can really
even consider that as evidence. But it doesn't matter.
You don't need to. Because even if there were a
provision in the -- in the | ease that prohibited
subl easing without witten consent, that doesn't make
the | ease void. |It's voidable. |It's voidable at the
el ection of the | andlord.

And there's a case on this that's been cited
hundreds of tinmes. |It's People v. Klopstock,
K-1-0-p-s-t-o0-c-k, 24 Cal. 2d, 897 pin cite 9/01/1944.

The successive assignnents, though nmade w t hout
the witten consent of the | essor were nerely voi dabl e,
not void. There was no ipso facto term nation of the

| ease by reason of the |lessee's failure to obtain
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| essor's witten consent to assignnent. So this is kind
of no reason to be chasing down this road because
there's no evidence in the case that the | andlord

voided -- voided the | ease. Because the landlord has to
actually take action to void the | ease. There's no

evi dence that -- of that.

Now, the last thing I'd like to address is the
guestion of whether the retailer participated in the
sales, and | think the evidence is overwhel mngly, yes,
the retailer participated in the sales. They have the
mast er sal es agreenent. Under that naster sales
agreenent, you could not transfer title to the jet fue
W t hout purchase -- purchase orders and authori zati ons.
And you can |l ook to the naster sales agreenent itself at
Exhi bit A-5, page 8  Negotiations and execution of the
master service agreenent was done in the Fillnore
of fice.

Now, a | ot has been made of this with the --

t he decl arati ons signed under penalty of perjury that
there was the execution and negotiations of the master
service agreenent in Fillnore. But that's cunul ative
evidence. That's -- yeah, it -- it helps to show that
there was participation at the Fillnore office because
t hat happened, but it's not essential. Wat's essenti al

is the purchase orders, the authorizations all going to
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the Fillnore office, the person working at the Fillnore
office releasing the -- witing the purchase orders,
recei ving the purchase orders. That is where the
participation -- participation -- participation is
shown. So it really doesn't make nuch of a difference
whet her the MSA itself was negotiated or executed at the
Fillnmore | ocation even though the undi sputed evidence
shows it was.

There's testinony under penalty of perjury
signed that -- that says so. CDTFA wants to di scount
t hat because they believe the people who signed it who
are enpl oyees of Ryan cannot be honest because they have
some sort of financial stake. And there's no evidence
that the enpl oyees of Ryan have a financial stake in the
out cone.

And | don't knowif it's very reasonable to say
i f someone has a financial stake in the outcome, we
can't have their testinony. W would have a |lot |ess
declarations if that were the case in cases that are
before you as well as in the court. |In the courts
decl arations are often used and are valid evidence
si gned under penalty of perjury. And very often it's,
you know, an enpl oyee of a conpany giving it to provide
evi dence when there's otherw se none to be found

because, you know, so nmuch tinme has gone by, we sort of
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had to go to the -- go to the declaration. Because

that -- declarations are used a | ot when evidence is
mssing try and fill in the gaps.
So in closing, there's just -- | wanted to

provide the panel with a few ways | believe they could
conclude here to -- to find that no reallocation is
proper. One is |aches, unreasonabl e delay, and
prejudicial. | don't think there's any dispute that
this delay was unreasonable. It doesn't matter that the
petitioners were not involved, did not -- were not at
fault for the delay. It's unreasonable delay and
prej udi ce.

A second -- and these are all independent ways
t he panel can go to decide this. You could just say,
Laches, case over. | don't even need to get into any of
t he other stuff.

The second one is another sinple one, which is
to say there is insufficient evidence that sales
occurred in Houston to apply a use tax. W have quite a
bit of evidence about what's gone on at the Fillnore
of fice, but the evidence is very light that anything
happened in Houston to apply the sal es tax.

A third i ndependent way to conclude that there
shoul d be no reallocation is that you cannot

retroactively revoke the retailer's seller's permt
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because having the seller's permt and one | ocation
means that's where the sales are allocated. So the
CDTFA needs to retroactively revoke the Retailer's
seller's permt for any of this -- for any of their
positions to worKk.

Fourth, the buying conpany regul ations, the
Cakl and-Uni ted deal, and AB 451 show a clear intent by
the legislature as well as the State Board of
Equal i zati on maki ng the requl ati ons that these
arrangenents are to be respected until January 1, 2008.

And fifth and finally, Fillnore office was a
pl ace of business of Retailer and that it did
participate in the jet fuel sales. And this is kind of
where all of the CDTFA's argunent lies is in fifth -- in
ny fifth point. The fifth way you could find for
reallocation is it was a place of business. The
evi dence shows it was a place of business. The evidence
shows that the retailer participated in the jet fuel
sal es transactions, but there's no evidence that it did
not. And that's all | have.

ALJ RIDENOUR. Thank you, M. Catal do.

| do have sonme questions for you, and they are
| engt hy, so please be patient with ne.

MR CATALDO  Ckay.
BY ALJ RI DENOUR:
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Q First, | don't believe there's any dispute
anong the parties that retailer is a buying conpany.
And if, you know, Petitioners and CDTFA feel
differently, please |let ne know during your
present ati on.

So having said that, is it Appellants's
contention that because it's a buying conpany it's
automatically entitled to a seller's permt?

A Because -- well, if you -- let's look at the
regul ati on .

Q Um hum

A And |"'mjust going to pull it up right now.

So here's the inportant thing is -- that's why
| read this whole regulation. | did not want to, but |
t hought it was inportant. W have to |ook at -- what
is -- what is the definition of a buying conpany. Wat
is it doing? It's performng adm nistrative functions,
i ncludi ng acquiring goods and services. That's what was
done here. That's what retailer did here.

And then there's a | ot of words about when it
is and when it is not going to be respected. Those
words are the sole purpose to redirect. Now, if you --
if it's not -- if the sole purpose of the buying conpany
is not to redirect the local sales tax, it shall be

issued a seller's permt and shall be regarded as the
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seller of tangi ble personal property it sells or |eases.
Again, the retailer was acquiring goods at the
| ocation in Fillnore. The United-QCakland deal discussed

this al nbst exact situation. So because there's only

one pl ace of business, yes, | believe under 1699 under
t he buying conpany right, if you -- in our case, if you
nmeet this regulation because this was -- this was being

done at Fillnore, that, yeah, the sales have to be
allocated to Fillnore, the only place of business.

Q Ckay. So, yes, you agree it first needs to be
found a place of business?

A Well, yes. Like, for exanple, if there's a
buyi ng conpany in sone far renpote place that does al
this stuff, it's not in California, there's no seller's
permt that's going to be issued.

Q kay. Just wanted to clarify. Thank you.
Ckay. As for your |aches argunent, is it -- just to
clarify, is it Appellants's position that Petitioners
caused any del ay?

A Wll, the Petitioners filed the petition and
then did nothing else. They didn't actively prosecute
their clains. They were comng to the Board to say,
"Hey, we have a problem W have a claim" and now we
filed our petition and then did nothing.

They let the CDTFA kind of run with it, but
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they ran a really strong burst for a little bit and then
stopped. And | have to | ook and say, Well, you know,
three years in -- three years go by. D d the
Petitioners do anything to say, "Hey, what's going on
wi th our claimthat we have?" There was not hi ng.

So to the extent that they sat on their hands
and did nothing, yes, they have sone fault in this.

Q kay. So --

A But it's not required. I'msorry. | didn't
mean to interrupt.

Q Right. I'msorry. Go ahead.

A It'"s not -- | don't think laches requires that.
It's unreasonabl e delay and prejudice. Those are the
two things. |It's not soneone got a benefit or didn't
get a benefit. Unreasonable delay, which I think the
record shows clearly there was, and prejudi ce, which is,
| mean, if you find that, "Hey, all of this evidence
that's CDTFA is kind of picking at and conpl ai ni ng about
not showi ng what it really shows and, therefore, it's a
use tax. And it's a use tax to Houston."

There's prejudice there. W would have had the
opportunity to ook into and get the evidence if
three -- nore than three years didn't just evaporate.

Q To follow up on that, so on March 29th, 2008,

CDTFA received Petitioner's petition. And then on
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August 4th, 2008, CDTFA noticed Appellant that it
intended to reallocate.
As to that, | don't understand your position as

to how Petitioners caused any del ay.

A How Petitioners caused any del ay?
Q Correct.
A kay. So there was a -- let ne go to the -- |

want to make sure |'m answering your question.

Q Thank you.

A So August 28th, 2008 they requested an
extension. |I'msorry. Can you repeat agai n where what

Q So if amcorrect in ny tineline, in March of
2008 CDTFA received Petitioner's petition.

A Ri ght.

Q And they were, you know, taken by CDTFA -- |'m
just going to refer to BOE as CDTFA

A Ckay. That's fine.

Q Yeah. And then on August 4th, 2008, CDTFA
noticed Appellant that it intended to reallocate well
wthin the tineline for it to issue its decision. And
so at that point | amkind of unsure as to how
Petitioners caused a delay if they gave their petition,
CDTFA notified Appellant and then Appellant filed on
Cctober 3rd, 2008, its petition for that against that
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notification.

A Right. So the Petitioner in these reallocation
cases, | nean, other than file your petition, there's no
obligation for themto do anything. So it is the
CDTFA' s responsibility to run it through the
regul ations. The allocation group is supposed to | ook
at it. The only way | can point to the Petitioners and
say, "It's your fault,” is not through that period but
fromthe period Novenber 2008 all the way through 2012.
| mean, the years that had gone by. And this is the
Petitioner's clainms and you didn't say anything, you
didn't ask, "Hey, how s our claimgoing? Should we be
worried about it?"

So to the extent we can point the finger at
Petitioner, it's really limted to that doing nothing --

Q Ckay.

A -- in that period of tine.

Q Right. Thank you very much. Appellant asserts
that the four-year delay caused unreasonabl e and
prejudicial because business operations in Fillnore had
since closed and many docunents are no | onger avail abl e
and witness testing -- nenories had waned; is that
correct?

A Yes.

Q Ckay. According to the records, CDTFA received
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Petitioner's petitions on March 29th, 2008, and then
just four -- over four nonths |ater, on August 4th, 2008
CDTFA notified Appellant that it intended to reall ocate
the | ocal tax at issue; correct?

A Let's check Exhibit D because intended -- does
it say "intended"? Sorry.

kay. So I'mlooking at the August 4th, 2008,
letter. "Based on information in our possession” -- and
this is August 4th. [It's fromthe State Board of
Equal i zation to Fillnore. Based on the information in
our possession, it is the Board's position that the
registered location is not a valid sales office.

“I't is our opinion that the taxpayer's sales
are negotiated in Houston; therefore, no | ocal tax
shoul d" -- "should is do" -- I'mreading it -- "the Cty
of Fillrmore. Accordingly, based on our date of
know edge, March 27th, 2008, and we propose to
real l ocate the local tax. |If you do not agree w th our
position, you may appeal this decision by requesting an
appeal s conference."

So that's what was sent to --

Q So | m sspoke. Not intended, but proposed.
A Yes. Yes. Proposed.
Q kay. To which then Appellant did file a

petition against that for that -- of that notification
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on QOctober 3rd, 2008 in response.

A Yes. Yes. They were a little confused when
they it. Like, "Wy are you skipping through this whole
process? Shouldn't we be |ooking at it at the
allocation level? Wy are you just suddenly going to
appeal s?* But they did. They responded to it and said
they didn't agree in their letter, and then they got two
letters -- got a letter back on the 29th saying, "No.
Appeal s --"

Ch, yeah.

Q kay. M. Cataldo, I'mgoing to stop you. |
do -- | have learned this case inside and out so | know
all the letters, notifications, everything, but I'm
going to keep continuing with ny | aches questi ons.

When Appel |l ant received that August 4th, 2008,
notification, what steps did Appellant take to obtain
docunentation, testinony, et cetera supporting its
position at that tinme?

A At that tinme they |looked at it and they said,
"Ckay. Well, this is the United-Cakland deal. This is
what we have to do in order for this to work. W have
all the docunents that we need." And they did have al
t he docunents that they needed, and it's their position
to this day all of the docunents that they needed they

have. But the CDITFA's position is that these docunents
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are not good enough and that we need nore informtion.
And it is -- if that nore information i s what causes
Fillnmore to lose this, then that woul d be prejudicial.

Q | understood the argunent to be that because
there was a four-year delay, you were unable to get the
docunments and everything. But now you're saying you had

it in-- Appellant had it in 2008. So can you pl ease

clarify?

A So we had the docunents that are actually
essential to deciding the case, like the -- the
agreenents, the agency agreenent, the -- the purchase

agreenent. But information and details that we didn't
have, if you |look at a ot of the information requests
after, like in 2013 and '14, once they actually started
pi cking up the case and the details information -- which
frankly, that information is sort of irrelevant to the
case. It doesn't change it. But they are asking for

it. And if they're concluding all this info that you
don't have, we're going -- even though it's our view
that this info is not relevant, if they say it is -- and
you' re going to decide or they're going to deci de based
on this lack of information you |ose, well, then, we
maybe woul d have been able to get that information three
and a half years earlier.

Q To which | then ask you if you had the
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docunmentation in 2008 and submtted it -- |I'm saying
"you." | know you were not the representative at the
time. |If you had given CDTFA that docunentation in
2008, CDTFA probably -- and you can address this -- had
been able to in 2008/ 2009 | ooked at the docunentation
and then been able to provide those questions for
addi ti onal docunentati on.

So, again, this lapse in tinme of Appellant
gi ving CDTFA the docunentation when it was notified in
2008 of this potential reallocation, I'mhaving a hard
time wapping ny head around. So if you could pl ease
clarify?

A Let me -- yes. And | think it was just the

tone of these letters. One paragraph, very little
i nvestigation and just the definitive, "W've decided
that this" -- "lIt's going to get reallocated. And you
can appeal. Go to the appeals conference."

So if you're the Appellant and you' re | ooking
at this and you're reading the correspondence, they

said, "Hey, why are you junping the gun?" They even

brought it up. "You're junping the gun." But there was
no response to that. It was just, "You'll be contacted.
You will be contacted by the appeals division," is what

the letter said.

In the letter before that Fillnore sent, they
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said, "Hey, we've got this stuff. W're gathering this
stuff.” And then their response was, "You'll be
contacted."

Does that answer your question? Because | feel
i ke maybe | didn't answer it.

Q Ckay.

A Li ke, okay, the Novenber 10th, 2008, letter.
“They wll notify you of the tinme and place of the
conference." They didn't say, "Can you give us the
i nformati on?"

Q Vell, Appellant did -- sorry to
interrupt Appellant did indicate in its October -- it's
an Cctober 3rd, 2000, petition that it was in,
guot e-unquote, in the process of obtaining copies of
docunmentation and that it expected to provide that
information within 30 days. And then there was a three
and a half year | apse between that |etter and when
Appel | ant gave the docunentation.

A Right. So let's -- because that's interesting.
We expect within 30 days to give you this information.
We're gathering it, whatnot. But then what happened was
within | ess than 30 days we got the letter fromthe
State Board of Equalization. That's the Cctober 29th
letter. "W feel this issue can be best addressed at

t he next |evel of the appeals process. Therefore, we're
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forwardi ng your appeal to our appeals section. You'll
be contacted regarding the scheduling of an appeals
conference at a later date."

No "Can you provide us information?" No
guestions. None of that. And then on the 10th, they
kind of say the sane thing. "This is to acknow edge
your appeal of our proposed reallocation. You didn't
give us any new information. Your appeal didn't present
any new information." | nmean, this is on the 10th.

Li ke they hadn't even asked for the info and they're

al ready saying, "W decided and you can go to appeal s.”
Li ke, honestly, it seened |like they just didn't want to
do this.

Maybe they're -- | nean, they nentioned
staffing in the D&R. | don't know what it is. \Wat |
do know is, at least fromthe docunents |I'm |l ooking at,
the allocation group didn't really do any work on this
and it got sent to appeals. And then eventually soneone
in appeal s | ooked at it and said, "Hey, wait a m nute.
We forgot to go through the whole process that the
al l ocation group's supposed to do. Let's kick it back
down to them" And that was three-plus years.

Q And during that tinme Appellant didn't find
it -- Appellants's been in this position nore than once.

They' ve had such cases. And so |I'mjust kind of
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curious, like, why they just wouldn't submt the
docunentation so that they could have it.

A So |I'm specul ati ng now because there's nothing
in the record about this. But if it were nme and |'m
| ooking at it and they say, "W' ve already decided," at
the allocation group.” And we send a letter saying,
"Wait. Wait. What about the rules? Wat about the
regul ati ons? What about the allocation group perform ng
an investigation of any kind?"

But, no, they already decided. And, "You'll be
notified. W're sending you to appeals.” WoO's
notifying ne? Were do | send it to? Normally in
nost -- now, this is a reallocation case. It's very
uni que. But typically when you're representing a
t axpayer, you're at an audit. You get IDRs, and then
you answer the IDRs. And if you don't in a tinely
fashi on, the Departnent of Revenue, whoever you're
dealing with -- CDTFA, FTB -- they don't just disappear
for three years and not say, "Hey, where are your
responses?" They say, "Were are your responses?" And
that didn't happen here. So that's a |ong-w nded way of
trying to answer your question.

Q kay. No. | appreciate it. Ckay. It is
indicated in the record that this matter was one of

ei ght CDTFA appeal s, to which Appellant was concurrently
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a party. And Appellant, having participated with CDTFA
and deciding the prioritization of the appeals gave
several other appeals higher priority because CDTFA had
not distributed sone of -- that anmount that were
reported to Appellants's pending the outcone of appeals.

What is Appellants's position on this? And
especially in the context of | aches.

A So I''mnot aware of anything in the record
where Appel |l ant said, "Hey, just ignore this case.” |I'm
not aware of anything. And they say in the D&R, they
say there was sone scheduling. But | don't see
anything. |'mnot aware of any sort of docunent or
letter saying, "W're going to back-burn this case."

Q Ckay. Thank you. And then one nore question
with regards to laches. | understand the unreasonabl e
delay, but it -- in general laches is defined as the
neglect or failure of a plaintiff to assert a right for
such a period of tine that results in prejudice to
defendant requiring that the plaintiff's cause of action
woul d be barred in equity.

Wul d you agree with that?

A Wll, not in this case because we don't have a
plaintiff in this case. |If that's what you're getting
at, like, you have to be a plaintiff for laches to

apply. | don't think that's the case. | think it can
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be applied against a governnent agency.

You know, one of the things -- and | was
| ooking at this case -- maybe just pull it up. Yeah.
It's cited at Brown vs. State Personnel Board. So they
wer e tal king about Iaches in the context of a |ocal
adm ni strative agency exercising quasi-judici al
functions. And one of the things they said is
unreasonabl e del ays as a matter of |aw when there's no
statute of limtations. And you think about the
real |l ocation regulations. Oher than what the panel had
poi nted out earlier about, "Hey, you know what? You
have a right to say issue a decision nowwthin" -- if
it'"s within 90 days.

Well, once that's done and that opportunity is
over, there's no statute of limtations. W could sit
here forever. There's no -- nothing to conpel the
Board's acts. So in those cases -- and this was at --
it's that Brown case at page 1160. That's kind of Iike
where you woul d apply | aches.

Li ke, normally you have the statute of
limtations that's supposed to protect you fromthese
| ong del ays. Like, what's the policy behind the statute
of limtations? |Its, you know, evidence di sappears over
time. Were there's no statute of limtations is where

| aches is particularly applicable, and that does apply
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her e.

Q |'"ve read the case, but if you could please
remnd nme, was the governnent agent -- or the agency not
asserting a right in that case?

A Were they not asserting a right?

Q Were they asserting a right? Because ny
guestion is, is that -- the reason why I'mtrying to --
CDTFA, in all intents and purposes, was not a party to
this reallocation. They are pretty nuch a first-tier
tryer of fact as to whether the reallocation. They
aren't, you know, receiving the noney. They aren't --
it'"s not a NOD. It's just they have -- CDTFA is
deci di ng who gets the noney. |It's -- so, therefore,
it's not asserting a right to the noney.

Can you expand on that, your position?

A Wll, | thought | saw sonething that said that
they were a party, inthe reg -- in the reg. But, yeah,
| nmean, | think -- yeah. GCkay. So this is -- |I'mjust

going to refer to 35056 -- (a)(9), "Party" nmeans the
jurisdiction filing a petition for redistribution, any
notified jurisdiction, and the assigned section.” The
assi gned section of CDTFA. So | think under -- at | east
under this regulation, they're a party.

Q kay. Thank you very nuch.

A You' re wel cone.
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Q Now we're on to place of business.
A Oh, boy. Al right.
Q Like I said, | went through this file inside

and out.

A Excellent. | appreciate it.

Q OF course. Let's see. The neeting regarding
the naster sale agreenment, which I'lIl refer to hence

forth as MSA, took place in | ate Septenber before the
Cct ober 1st subl ease between Retailer and Inspired. |Is
it Appellants's contention that the Fillnore office was

Retailer's place of business when that neet took place?

A Yes.

Q And can you expand on how that is?

A Agency.

Q So your -- so is it Appellants's contention

that an agency's place of business is transnuted into
the principal's place of business?

A When t he agency agreenent is explicit and the
whol e purpose of the agreenent is to set up a place and
that is the place, then yes. And that's the case here.
The entire purpose of the agency agreenent was to set up
the office. So Inspired did that, and while they were
there, they were acting as the agent and that was their
pl ace of busi ness.

And | wll point out that | don't think that
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is -- like | said, it's cunulative, that evidence, as
far as participation in the sales, the invoicing, the
purchase orders, the authorizations. That is enough for

participation in the orders. Participation in any way,

any way.
Q Vell, we'll get to participation of sales.
Believe ne, I've got it all figured out.

So do you have legal authority as to the 2006
agency agreenent transnuting agency's place of business
by principle by just nerely having that agreenent?

A Just general agency principles. | nean, |

don't have it right now, but |I don't think it would be

hard to find. | nean, you could |ook at the G vil Code.
| don't have it right now. | don't. So | couldn't
point it to you. But, | nean, the Gvil Code is full of

definitions about what agency is. Contractual rights.
If we | ook at the actual contract, the agency
agreenent's a contract. |If you |look at the contract,
what does it say? The agent acts for the principal.
Like they're doing it as if the principal is doing it
itself.

Q Ckay. Thank you.

A | nmean, we could ook at -- | nean, in a tax
case, we have the Borders case. That's been nentioned.

And, you know, Scripto, if we want to go all the way
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back to the Suprene Court tal king about the distinction
bet ween an i ndependent contractor, enployee, for tax
purposes. It's irrelevant.

Q kay. Thank you. Just again, a |lot of these
guestions are just so | can wap ny head around it when
| wite -- when we wite the opinion.

A Happy to have the questi ons.

Q Thank you. Does Appell ant have any evi dence
denonstrating that retailer ever intended itself, not
t hrough its agency, or intended or that it ever did
physically use the Fillnore office? Like, did it have
enpl oyees that were an agent work out of it? Did it
ever -- Retailer itself, not agency, nmake use of the
of fice and have external indications tending to show the
office is its place of business? Like external signage,
advertising, websites, any of that?

A So ny answer is, again, agency, and |'l|
expl ain. The people working for Inspired Devel opnent
who were there at the office were acting as agents of
Retailer. So the fact that there was no enpl oyee of
Retailer there, if that is even a fact -- | don't know
for sure. There's nothing in the record, but it doesn't
matter that place was operated under an agency agreenent
and people who were fulfilling the obligations were in

that office.
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No signage. W have to think about this
transaction. This is a captive jet fuel purchasing
conpany. So it's not |like we're |ooking for foot
traffic to sell jet fuel. So the notion that, you know,
t he signage and busi ness cards or whatever, that -- |
don't think that is relevant to this case.

Q kay. Thank you very much. And now
participations in the sales. W're alnost -- | know. |
know. | understand -- | understand that it's
Appel l ants's contention that the MSA was negoti ated at
the Fillnore office. There's been a couple dates
nmenti oned, Septenber 27th, Septenber 28th. Can you
pl ease clarify Appellants -- which date Appellant is
cont endi ng?

A VWi ch date that?

Q The neeting took place.

A |"mjust looking for the -- pardon ne. |[|'m
| ooki ng for the declaration because it says it in there.

Q kay. Take your tine. No worries.

A | believe it's the 28th.

Q Twenty-ei ghth? Thank you. Can you pl ease
expand on what exactly was negotiated at the Fillnore
office? And any evidence that a real negotiation took
pl ace during that neeting?

A | don't know. | only have what you have as far
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as the evidence. | wll say that |I don't think the --
mean, let's look at the |aw again for a second, single
pl ace of busi ness.

Q Get cl oser, please.

A Ch, okay. Single place of business. So if
there's a single place of business, it goes there. It's
allocated there. Like, we don't need to go to this
guestion of, "Ch, well, there's two conpeting. Wich
one do we go to? Well, there was the principal sales
negotiated?" That isn't a thing that we even need to
deal with because there's not two, there's just one.
Well, what happened at that office when they -- when
t hey executed these agreenents and what are these

decl arations really sayi ng about what happened there? |

mean, | don't know. | read the declarations. And just
like -- like -- like you can read them and that's kind
of all | can see fromit. But what | can say is that
it's really, like again, cunulative evidence of

participation in the sale.

Q Speaki ng of the declarations, | did read them
And the declarants each say that the neeting took place
on Septenber 28th. Yet according to the travel
docunent ati on provided, M. Kersey (phonetic) and
M. Jones each checked out of their hotel on Septenber

27th, the day before, and M. Logo (phonetic) flew out
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of LAX, which is approximately 60 mles fromthe Gty of
Fillnore, the norning of Septenmber 28th at 10:55 a.m

| was hopi ng you coul d please help ne
understand the di screpancy between the statenents made
in the declarations and the declarants' travel

itineraries.

A I"'mgoing to admit, | didn't |ook at that one.

Q Yeah. | told you | |ooked at everything.

A Let ne -- | really don't have any conment on it
just because there's -- | nean, | have to find it. Let

nme see. \Wiere is the travel itinerary?

There it is. Sorry.

Q Ckay.

A |"mlooking at the travel itinerary now. Check
in, check out. This is a hotel, | think Expedia. 28th,
check -- I'"'mlooking at -- okay. I'mblind. Were are

my gl asses? There we go. Zoomit. Check in, 26, check
out, 27th. GCkay. | see what you're saying. | don't
know. | don't know.

Q Thank you. Let's see --

A | nmean, |'m |l ooking at one that says check out
the 28th. | nean, there's one that says the 27th, but
then now there's one that says the 28th.

Q Wul d that be M. Logo (phonetic).

A That's M. Logo, yes.
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Q Thank you. And | understand you --

Appel lants's position is that the negotiations isn't
really relevant; however, | still have a couple nore
guestions about it, please.

A Ckay.

Q So | was |looking at the MSA and it is all typed
except for the gallon anmounts, which Appellant's
position is that, you know, it was negotiated at this
neeting. So |I'mjust having a hard tinme wapping ny
head around why all but just the gallon anobunts woul d be

typed up if it was negotiated at the neeting.

A Well, I think it's because they don't know the
exact anmount they're going to have. |It's just a
requirenment. And, | nean, if you |look at the -- not

agency agreenent but the master sal es agreenent --

Q That's Exhibit A-5; correct?

A A-5. So, | nean, it tal ks about -- |ike we
don't know exact -- the specific quantity. Like --
okay. So let's start with -- it's A-5, page 3.

Let's |l ook at nunmber 2, quantity and limts.
"Buyer and seller agree that although the specific
quantity of aviation fuel, equipnent, supplies, and
other related itens the buyer is under obligation to

pur chase - -

It's not fixed by this contract.

Kennedy Court Reporters, Inc.
800. 231. 2682

61



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

-- "buyer is obligated to nake purchases of at
least 2.5 mllion to 15 mllion gallons.” So that's
what they were obligated to do. But it recognized the
specific quantity was not fixed by the contract. Yeah.
And then 6, when known or capable of estimation --

So, | nmean, | think there was just an
under standi ng that they didn't know exactly the anbunt
but that there was a procedure in place for -- for
pl aci ng the orders.

Q kay. So to follow up on that, are you saying
the only things that were negotiated or tal ked about at

the neeting were the gallon anmobunts?

A Well, I -- no, I"'mnot saying that. Maybe it
is; maybe it's not. | don't think the evidence said
l[imts it. 1t could have been. | mean, the -- the

declarations are the only things in evidence about what
happened t here.

Q kay. Thank you. Before | continue with the
rest of ny questions, | want to acknow edge that the
parties di sagree whet her the docunentation Appell ant
provi ded were actual purchase orders authorization to
rel ease inventory.

Havi ng said that, OTA will use those terns when
di scussing the docunentation for ease of reference.

Ckay?
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Regar di ng the purchase orders, Appell ant
contends that the purchase orders from custoner were
regularly and systematically revi ewed, processed, and
approved at the Fillnore office and that the revi ew of
t he purchase orders include checking them agai nst the
MBA, authorizing the release of fuel only if that -- the
orders were consistent with the terns of the MSA

Do | have that correctly?

A I think so.

Q Ckay. So |'ve reviewed the purchase orders,
and the range in each purchase order is inconsistent
with the maxi mum-- the m ni mum gal | on anount del i neated
in the MSA. And so -- and Ms. Coopernan (phonetic) said
that, in her declaration, that she revi ewed orders,
ensured the orders were within the prescribed
requirements set forth by the MSA. And if a purchase
order was not correct, it was her duty to reject the
order and notify custoner as to the bases of the
rejection.

Is there any evidence that Ms. Cooperman
rejected an incorrect purchase order?

A There is no evidence of that. And, you know, |
don't nean to go back to | aches now --

Q Ckay.

A -- but it's the perfect, like, exanple of where
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it would matter. Like, there's no evidence now of that.

Q kay. Thank you.

The purchase orders indicate that Retailer wll
sell aviation fuel to the custonmer pursuant to its
order, but there's a wde range. So could you pl ease
hel p nme understand based on that, how Retailer would
know how nmuch fuel to sell to custoner?

A How Retail er would know how nuch fuel to sel
to custoner?

Q Yeah. You know, |ike by |Iooking at that
purchase order, Retailer is going to have to provide
custoner fuel at different |ocations, different
airports. And, you know, different anounts of gallons
di fferent days.

A Mn hmm  Yeah.

Q So based on that purchase order, which
Appellant is contending is a purchase order, how
woul d -- can you pl ease hel p ne understand how Retail er
woul d know t he anmobunts and the | ocations based on that
pur chase order?

A | think the anmpbunts, the specific anmounts --
you know, | don't know because there's no evidence in
the record as to how the specific anobunts were
det er m ned.

Q Ckay. Thank you. Gve ne a mnute, please.
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Al'l right. 1'"'mgoing to just go into invoices and this
will --
(Reporter interrupted)
Q |'"'mgoing to nove on to invoices. Thank you.
It appears fromthe evidence that the invoices were sent
subsequent to the nonth the fuel was sold, for exanple,
bring that invoice dated May 4th, 2007. 1It's denoted as
the nonthly billing for the sale of fuel in April 2007.
Is it Appellants's contention that billing
activity done after the sale qualifies as participation
in the sale?
A Yes.
Q Ckay. And can you pl ease expand on that.
A Participation in the transaction in any way.

So that's one of the things that | think is part of

participating in the transaction. |It's just one. |It's
not the only one. It doesn't carry the whol e day.
mean, there's other things as well. But that would be,

| think, included.

Q Perfect. Thank you, and that concludes ny
guestions. W'Ill do questions with the panel, and then
we'll give the stenographer a break. Wuld that work?

THE COURT REPORTER  Yes.
A Yes. kay. So, Judge Wng, do you have any

guesti ons?
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EXAM NATI ON
BY ALJ WONG
Q | do have a few questions for Appellant, nostly
regarding -- sorry -- nostly regarding the buying
conpany regulation in 1699 at the tinme (h), right? So

part (h). But before that, could you give ne sone

background on Fillnore? Were is it located, |ike
just --

A It's in Ventura County.

Q Ckay.

A | don't -- 1 -- | nean, I'mnot sure, |iKke,
other than it's in Ventura County what -- | don't know.

Like I could check Wkipedia and see what it says. |

mean, that's kind of what |'ve done. So there's nothing

about it that junps out at ne as particularly, |ike,
different or relevant to -- for this case, but --

Q Yeah. |I'mjust -- |I'mjust wondering what its
relation to selling -- buying and selling jet fuel is.

A Oh, it's -- well, | mean, we -- you kind of got

to go back to the United-Cakl and agreenent and how t hat
was borne out of the adoption of the regulation in the
first place. And the back and forth, what should the
regul ati on say, what should it not say, there were, you
know, cities and counties saying, "This is too |oose."

There were others saying, "Hey, the localities should be
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abl e to negoti ate these econom c devel opnent
agreenents.” So it's like -- part of the economc
devel opnent agreenent was having an office in Fillnore.

The connection between Fillnore and the jet

fuel? Like there's -- no jet fuel passed through
Fillnore. The jet fuel went -- or went or it was in the
storage tanks in the airport. But, | nean, if you | ook

at the regulation and the United-Cakl and deal, the
Board's reaction to that, and then AB 451, you don't
need to have a connection with the locality for the jet
fuel.

Q Was one of the reasons why Retail er was forned,
was it for the purpose of redirecting |ocal taxes, like
one of the purposes?

A So -- okay. So there's stated purpose of --
okay. There was the sales tax refund clains and this
was in the briefing. That was one of the purposes for
the setup. There was an econom c devel opnent agreenent.
So part of the reason was this econom c devel opnent
agreenent. That's perm ssi bl e.

| nmean, the legislature recognized -- if you
| ook in the exhibits about the AB 451 as well as the
prior legislation that was vetoed, everyone there in the
descri ptions, these agreenents are legal. The

|ocalities are allowed to enter Iinto econom c
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devel opnent agreenents, and they can do it how t hey want
to doit. And they can conpensate how t hey want to.
They' re i ndependent in that way. And the CDTFA can't go
in -- there's no state |law prohibiting it. CDTFA can't
prohibit it. And they can't do policies that would

i nfluence or nmess with the contracts that these
localities entered into.

Q Was Retailer's sole purpose redirecting | ocal
sal es taxes?

A No. No.

Q Okay. \What were the other purposes it was
formed for?

A To facilitate the refund of sales taxes on jet
fuel that were ultimately used in international travel.
So before -- and | think they're still doing this
actual ly, even though this whole reallocation single
pl ace of busi ness has been changed because of AB 451,
they're still doing this because certain jet fuel used
ininternational travel is not taxable, but having a
single entity file all the returns, they can get the
refunds back versus going to the supplier, all the
different suppliers, and having to do it that way.

Q Retailer -- did Retailer cease to exist or
cl ose down shortly after the | aw was changed that you're

referring to? I|'mspecifically referring to Regul ation
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1802 -- at the tinme it's -- | think it's (b)(6)(B),
whi ch changed where the sale of jet fuel takes place.
And it becane effective |like January 1st, 2008. M
understanding is that Retail er stopped doing business in
Fillnmore shortly after that order.

A That is correct. And, you know, | kind of want

to follow up on the |ast question.

Q Sure.
A Because you were asking about the sole --
Q Yeah.

A And it's in the regulation itself. The buying
conpany is not forned for the sole purpose of
redirecting local sales tax if it has one or nore of the
follow ng elenents and |' mgoing to skip that markup.
That's one of them that's not relevant in this case.
The other is issues and invoice or otherw se accounts
for the transaction.

So not a lot has to be done for it to not be
the sol e purpose. Now, we've done that, so it's not
sol e purpose, but there is other purposes besides
redirecting that was here. Nevertheless, | understand

where you woul d say, "Hey, you know what? You can't

cone here and say that" -- and | don't even think
redirecting is the right word. |It's just this is where
it's allocated. And you located in Fillnore. |[If part
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of the reason and part of the incentive of relocating --
or locating in Fillnore was the sales tax allocation
deal, that's permssible. And | think by the fact that
t hey cl osed up shop in 2008, January 1, kind of tells
you it's significant but not sole.

Q Pretty clever. But -- so ny other question is,
it goes to Judge Ridenour's question regarding
negotiations. So ny understanding is Retailer and its
custoner, its main custoner, is it the only custoner it
had?

A Yes. Well, pretty nuch. | nean, there was
affiliates as well. But for the nost part, it was just
the airline and its affiliates. Those were the only --

Q But they share commobn ownership; is that
correct? Like --

A Yes. Yeah. They conplete -- yeah. |It's
captive. Like, the airline owed the retailer
100 percent.

Q kay. | know CDTFA in their decision or
suppl enental or maybe both even, they nentioned this.
But, like, in what sense was it a negotiation if both
parties are related? Like -- yeah, in what sense is it
a negotiation?

A Yeah. | nean, that's a good question. Like a

negotiation as far as, |ike, hemm ng and haw ng back and
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forth, offer, counteroffer. | don't think the word
"negotiation" requires that |evel of counteroffer.

Li ke, and | thought about this scenario. Like, | always
go to the hardware store and you're going to go buy a
hamrer, as |ike the sinplest application of sales tax
you coul d possibly conme up wth.

And | go in to buy a hamrer, and the hamrer

costs, | don't know, $12. | pull it off the shelf. I'm
not hemm ng and hawi ng. |'mnot saying, "How about
nine?" |I'mjust paying it. That's kind of |ike the

negoti ati on of what's happening and why sales tax is
all ocated to that place.

Q That's all the questions |I had for now. Thanks
for your presentation.

A You know, | would like to kind of follow up on
one thing that you nentioned because you did nention
that the setup was clever. And it was. Fillnore wasn't
the one who set it up. | nean, QGakl and-United kind of
did this. And then it canme to light, and then the
| egi slature sort of stopped it. So it's like this has
been done before, and Fillnore and | don't know how nmany
other cities said, "Ckay. Well, if Gakland's going to
get this and X city is going to be able to do this, we
shoul d be able to do this too." And I think the |aw

requires they are treated equally. So | just wanted to
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put that in there.

ALJ WONG.  Thank you.

MR. CATALDO.  Thank you.

ALJ RI DENOUR: Thank you.

Judge Brown, did you have any questions?

ALJ BROMWN: | do not have any questions. Thank
you.

ALJ RIDENOUR  All right. 1It's 2:45 W're
going to take a five-mnute recess. W're off the
record. And thank you. Oh, you know what? W'I| have
a ten. Gve -- thank you. Ten-m nute break.

(Break taken at 2:46 p.m)

ALJ RIDENOUR  \Wel cone back. W' re back on the
record.

Petitioners, you have 20 m nutes. Wen you're
ready, Ms. Varney, please begin your presentation.

M5. VARNEY: Thank you very nuch.

PRESENTATI ON
BY M5. VARNEY, Representative for the Petitioner:

In an effort to be sensitive to tine and al so
not to be overly repetitive in terns of a | ot of
information that's al ready been exchanged and questions
you asked and so forth and things that are already

submtted in the record on our briefs, I'"mgoing to kind
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of touch on sone of the points that were -- are, you
know, inportant to ne as brought forward by M. Catal do.

First and forenost | wanted to bring up the
fact that the CDTFA or SBE, they're contracted by the
| ocal jurisdictions here in California to collect and
remt the local tax on their behalf and then distribute
it and fund it back to them So in that regard, they
are constantly reviewing and nonitoring and so forth on
behal f of the jurisdictions because they are paid to do
so by those.

Qur role is to kind of backstop that process in
that we also nonitor and | ook to make sure that, based
on our know edge of |aws and regul ations, that the |ocal
tax is being allocated to the proper jurisdiction.

One of the inportant points, |I think, also is
to note that when a business applies for a seller's
permt, the information that nmay be provided at that
time may not, you know, be fully conplete in the sense
that it may not -- it nmay say that it's going to be
sales, but in terns of the greater details in terns of
that office's operations or so forth. So when a
seller's permt is registered and issued by the State
Board of Equalization and then is -- by virtue of the
address that is registered, they issue the tax area code

that then tells themwhere they're going to distribute
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the |l ocal tax to once the taxpayer files the return. So
t he address becones relevant there in terns of how the
CDTFA knows where to fund that |ocal tax based on the
tax return.

So one of the things -- one of the comments
that M. Cataldo nade is referencing to revoking the
seller's permit. This case was not about revoking a
seller's permit. It was nore about determ ning what the
proper place of sale was. |Is that the Gty of Fillnore?
Was it registered properly? 1Is that where the |ocal tax
bel ongs? O should the seller's permt be registered to
another location, in this case, potentially their
out -of -state headquarters? So Muni Services, on behal f
of the Petitioners, we first becane aware of the offices
in the city of Fillnore back in -- starting in 2006 and
filed one case back in 2006 on behalf of a retailer and
t hen subsequently filed on seven other retailers in
2008, of which this case is relevant to one of them

As was di scussed, many of these cases were
goi ng through the process simultaneously, so a | ot of
the investigation and work that was being done not only
by oursel ves on behalf of Petitioners but also CDTFA was
a lot of overlapping of case investigations, et cetera.

W had visited Fillnore in February of 2008

prior to our filing our petition and al so done thorough
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i nvestigation of the facts that we could obtain in terns
of where the point of sale would be related to the sales
of jet fuel involved in this case.

One of the other points | wanted to touch on
was the issue of the timng on the letters that were
brought forward and that sonmewhat translated into the
Appel | ants' s di scussi ons about |aches is the fact that
there was al so a change, a regul atory change, on 1807
t hat changed the different |evels of appeal. And so |
t hi nk what occurred at that tinme was when they initiated
the original letter advising the Gty of their proposed
reallocation in this action, they realized that they
needed to step back and run it through the appeals
process, and that subsequently ended up with a separate
decision to us and the -- the -- ultimately the D&R

| don't think that the Appellant can in any way
make comment as to what we were doing or not doing on
behal f of our petitioners during the tinme that this case
was under investigation by the CDTFA. Again, there's no
way he woul d know what actions we may or may not have
taken in terns of trying to be involved in resolving the
i ssue as we do every day on behalf of all of our -- all
of our clients and all the petitions that we file. A
Coupl e of the other things is that the argunents being

made in this case are repetitive of argunents nmade in
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the other cases of which the Appellant was denied. And
the key dispute in this case was whether or not the
office in the city of Fillnore was a pl ace of business
of the retailer and whether or not actual sales
negotiation occurred at that. And w thout bel aboring
that, we disagree that either of those things apply in
this case for all of the, you know, regulations in terns
of place of sale -- and | apol ogize. |'m nunbling
probably a little bit here -- but for a sales office to
be considered a place of business.

(Reporter interrupted)

M5. VARNEY: 710.0013 states that for a field
sales office to be considered as a place of business for
t he purposes of the Bradley Burns, the retail er nust
have proprietary interest in that office space.

In this case | think that we have di scussed and
determned that the retailer did not have propriatory
interest in that office space at the tine that they
claimthat the MSA was negotiated in Septenber prior to
these -- the lease to the retailer fromlnspired
occurred.

Al so, using that office on occasion for the
pur poses that they claimstill is sonewhat
unsubstantiated. The docunentation as presented in this

case does not actually -- is not an actual purchase
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order, and it doesn't actually identify the specific
nunmber of gallons that are going to be purchased, nor do
their claimof the invoices that are supposedly
generated at that office do not identify specific
anounts that were purchased and utilized at the
different airport |ocations during the periods in

guesti on.

Al so, at the appeals conference, the prior
conference that had been held, statenents were nmade by
the retailer that the negotiations of that NMSA was
not -- was nerely just to -- let nme -- that the actual
terns of the MSA were not being -- that the gentleman
that he del egated the authority to was only to execute
t he docunent at that tinme. It did not authorize themto
actually determne the terns of the MSA. And as we've
al ready di scussed, the supposed -- or the all eged
purchase orders, again, all of themwere the sane. They
noted the sanme m ni mum and maxi nrum whi ch we've al ready
established did not match the terns in the MSA as did
t he purported invoices do not specify how many gal |l ons
were actually utilized, and, therefore, how could that
be an invoice when you don't -- you aren't invoicing for
an actual anount?

Also, we -- | wanted to state that we don't

have any di sagreenent with the issue of the buying
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conpany, and so | won't be addressing anything further
on that issue in this and that we are in agreenent with
the CDTFA s decision in the supplenental -- the D&R and
t he supplenmental D&R, that it is a use tax and that for
those contracts that were -- and purchases in excess of
t he $500,000 |imt, that those allocations would go

directly to the petitioning jurisdictions bal ances being

al l ocated through the county by pool. So |I believe
that's all | have right now.
EXAM NATI ON

BY ALJ RI DENOUR:

Q Thank you very nuch. To expand on your
argunent regardi ng executi on versus negoti ations, can
you pl ease expand as to the authorization to execute an
agreenment. Wuld that be sane as to allow themto
negoti ate an agreenent ?

A Again, | wll speak to that only in the sense
of reiterating the statenents that were made by the
retailer at the -- so M. Missner who was an officer --
or manager of the retailer said that he del egated his
authority to sign the agreenent. And in this
aut hori zati on he del egated themto execute it, but gave
them no authority to negotiate the ternms. So that was

t he basis of that comrent.
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ALJ RIDENOUR  Thank you. That's all the
guestions | have for now.

M. Wong -- Judge Wng, do you have any
guestions?

ALJ WONG | do not. Thank you.

ALJ RI DENOUR: Thank you.

Judge Brown?

ALJ BROWN: | do not have any questions right
now. Thank you.

ALJ RIDENOUR: Thank you. And with that, we
w Il nove over to CDTFA, who | believe has 30 m nutes.
So pl ease begin your presentation.

MR. BACCHUS: Thank you.

PRESENTATI ON

BY MR BACCHUS, Tax Counsel:

|"mgoing to give the bulk of the presentation
and at the end M. Carenon is going to address a few
points. But before we get to the substance of the
appeal, we first want to clarify, the Departnent's role
in these local tax matters.

The Departnent adm nisters the allocation of
| ocal tax between the various jurisdictions that inpose
t axes pursuant to the Bradl ey-Burns uniformlocal sales

and use tax law. Wen there is a dispute regarding the
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allocation of local tax, it is appealed via petition to
the Departnent's | ocal revenue branch and then to the
appeal s bureau but the parties in a |local tax appeal are
the petitioning jurisdiction, and the substantially

af fected jurisdictions.

We al so note that there are other jurisdictions
that are not parties in this | ocal tax appeal in that
they are not present here but will otherw se be affected
financially based on the outcone of this appeal, as
described in our Exhibit A the decision and
reconmendat i on.

There was nention of Regul ation 30506 t hat
lists the applicable section within the -- wthin the
Departnent as a party, but that is just for purposes of
nam ng who's involved in the appeal process, not that
the Departnent is a party, neaning that the Departnent
woul d not benefit one way or the other with any
financial gain or |oss based on the outconme of these
| ocal tax appeals.

Wth that in mnd, Fillnore's contention that
the Departnent's delay in gathering evidence should bar
any reallocation under the equitable doctrine of |aches
m sses the mark. Laches provides a defense or bar to
clains by those who neglected to assert their rights in

a tinmely manner when the del ay has caused prejudice to
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the party claimng the | aches defense.

Here, the petition jurisdictions tinely filed
their petitions. There was no delay by a party to this
action and any determ nation that the reall ocation of
| ocal tax is barred by | aches woul d puni sh petitioners
for a delay they did not contribute to. Accordingly,
there is no basis for applying the doctrine of |aches to
t hese facts.

As to what specifically occurred during the
peri od of August 4th, 2008 and Septenber 26, 2012 in its
Cctober 3rd, 2008 petition, Fillnore indicates that it
was in the process of gathering docunentation to submt
to the Departnent. The Departnent acknow edged the
petition in letters dated October 29, 2008 and
Novenber 10th, 2008 and indicated that it was referring
the matter to the appeal s bureau.

I n Decenber 2008 the Appeals Bureau returned
the matter to the Departnent for the issuance of a
deci sion. The appeal s bureau recogni zed, as was pointed
out in the October 3rd, 2008, petition that it was
premature to refer these -- this appeal to the appeal s
bureau prior to the issuance of a -- of the Departnent's
deci si on and/ or suppl enental deci sion.

In February 2012 the Departnent agai n requested

docunentation fromFillnore, which Fillnore responded to
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by email dated April 6th, 2012 and letter dated

April 16th, 2012. The Departnent issued its decision on
Sept enber 26th -- 26th, 2012. There's no formal record
of what transpired between January 2009 and February
2012, however, as has al ready been nentioned, this
matter was one of eight |ocal tax cases involving the
City of Fillnore that were all happening at the sane
time.

Sonme of the other matters involved |ocal tax
that the Departnent was hol ding in abeyance pendi ng the
outconme of the appeals. Also unlike here, the anount at
I ssue in those cases continued to accrue each quarter.
Therefore, the parties informally agreed that the
Departnent would prioritize the other appeals ahead of
this appeal at issue today. The -- and during 2009,

*10, and ' 11, the Departnent worked to conplete the

ot her appeals before working on this appeal, and at that
time Fillnore's representative was representing Fillnore
inall the appeals. So it was beneficial to -- not only
to Fillnore to handl e the cases where the | ocal tax was
hel d i n abeyance, but also to representatives and to
basically everybody that was involved. There had to be
sone type of prioritization to the cases so that they
could start working themthrough and getting them

r esol ved.
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Appel l ants here today have nentioned a few
times in relation or in regard to this argunent about
| aches, that a lot of the evidence that could have been
gat hered wasn't gathered, and that's the prejudice that
the Gty of Fillnore experienced that they didn't know
or couldn't foresee what evidence they needed to retain
for when this case eventually came to an appeals -- to
t he appeal s bureau and eventually to the Ofice of Tax
Appeal s, which we find a little surprising given that
that the City of Fillnore was on notice in 2008, that
this -- that the -- that the local tax was -- now |
forget -- | forget the termfromthe -- fromthe -- from
the original letter, but that they were proposed to
reallocate the tax fromFillnore to these other
petitioning jurisdictions. And -- and the questioning
t hat has happened today kind of touched on -- on the
fact of why wouldn't -- why didn't or why woul dn't
Fillnmore have -- in anticipation of -- of this matter
going forward, why woul dn't they have kind of set aside
t he evidence as opposed to just kind of letting it go
wherever it went? So the Departnent is alittle bit
surprised by that adm ssion.

Turning now to the substance of this appeal, as
| wll explain in greater detail, the allocation of

|l ocal tax to Fillnore was correct only if the applicable

Kennedy Court Reporters, Inc.
800. 231. 2682

83



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

tax was sales tax rather than use tax and the pl ace of
sale was a location of the retailer in Fillnore,

Pursuant to Section 6051 and Regul ati on 1620(a)
and (b), aretail sale is subject to sales tax if two
conditions are satisfied. First, the sale occurs in
California, which there's no dispute about that; and
two, there's participation in the sale by a California
| ocation of the retailer. Here, there's no dispute that
the sales occurred in California when the jet fuel was
delivered to custoner at the respective storage tanks at
airports in this state; therefore, the critical question
Is whether there was participation by any California
| ocation of Retailer.

It is undisputed that the storage tanks were
not owned or operated by retailer and that the fue
| ocated in the storage tanks was comm ngled with fuel
owned by other persons. The storage tanks for the
airport were not place of businesses of the retailer.

Accordingly, the only l|ocation that could
qualify as a place of business of the retailer is
Inspired's Fillnore office. A place of business nust be
a place where the retailer actually conducts business
and generally nmust be a place the retailer has a
proprietary interest in or otherwise hold out as its

pl ace of busi ness.
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You can see Annotations 701.0013 and 710. 0024,
"Where an agent working out of its own place of business
perforns activities on behalf of a principal, the
agent's business location is generally not the business
| ocation of the principal."

Here, pursuant to agency -- to an agency
agreenment between retailer and I nspired Devel opnent,
which is in Exhibit 1 to our Exhibit A Inspired was
required to | ease or purchase -- or purchase commerci al
space necessary to create a regional sales
adm ni stration center in Fillnore. The space was to be
| eased in Inspired' s nane and not as retailer's agent
and did not require retailer to make any paynents. On
or about Septenber 28th, 2006 representatives of
retailer and its custoner net at Inspired s Fillnore
office at 751-F Ventura Street in Fillnore. Then on
Cct ober 1st, 2006 retailer entered into a nine-year
| ease with Inspired for the nonexclusive use of office
space at that location for a nonthly rent of $100.
That's in Exhibit 2 to Exhibit A However, |nspired,
not Retailer, is listed as the occupant on the signage
di spl ayed on the building and door at the office
| ocation. They see pictures in Exhibit 3 to Exhibit A

On May 7th, 2008, the Departnment visited the

Fillnmore office and found the doors | ocked and no one
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present, which is in Exhibit 6 to Exhibit A The
Departnent al so tel ephoned Inspired's | andl ord who
stated that he had never heard of Retailer.

There's al so no evidence or contention that
retailer's enployees ever worked at the Ventura Street
| ocation. Instead, activities at the office were
conduct ed by Joyce Cooperman who, in her declaration,
stated that she was the office manager at Inspired's
Fillnmore office. That's in Exhibit 12 to Exhibit A

In sunmary, there is no evidence that retailer
ever held this office out as retailer's place of
business in any way. The only tine a representative of
Retailer was at that | ocation was prior to the term of
its | ease as one of two parties invited by Inspired to
neet at that l|ocation. At no tine during the |ease
of -- during the termof the |lease did the retailer
occupy or use the location in any way. Accordingly, the
Fillnmore office did not constitute an actual place of
busi ness of retailer. As such, no place of business of
retailer participated in the sales at issue and, we're,
t he applicable taxes, use tax, which is properly
al l ocated through the Countyw de thorough the
jurisdiction's of use where the storage tanks were
| ocat ed.

Wiile the -- while the foregoing is
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di spositive, we al so address whether Fillnore -- whether
the Fillnore office participated in sales.

Participation is a transacti on necessary --
participation in a transaction necessarily nmeans that
the | ocal place of business of the retailer nust have
sone neani ngful effect on the sales process, that is,
the participation nust serve sonme real purpose in the
actual sal es process and invol ve sone genui ne physi cal
interaction fromthe sale of that |ocation. Activities
that are not necessary for the sales process and/or that
take place after the sale is conplete, do not constitute
participation in the sale.

In addition, general business activities that
support a retailer's sales activities do not constitute
participation in any particul ar sale.

Fillnmore's first contention is that it
negoti ated the naster sales agreenent for all nonthly
sales at the Fillnore office on or about Septenber 28th,
2006. As explained in greater detail in Exhibit A both
parties at the neeting derived their authority to sign
t he agreenent fromthe sane person -- that's Exhibit 8
to Exhibit A -- and the MSA was seem ngly prepared prior
to the neeting with the only information added to the
MBSA at the neeting were being handwitten notations

specifying the mninmumand maxinmumlimts of gallons to
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be purchased each nonth and the parties' signatures.

And that conmes fromthe declaration of Bil

Kersey (phonetic) of Ryan, LLC, which is in Exhibit C --
no. Sorry. That comes not from his declaration but
fromthe appeal s conference transcript, which is in

Exhi bit C.

Yet there's no evidence that the parties
negotiated those limts, nmeaning the m ni mum maxi num
gal l ons of fuel per nonth at the neeting or that they
were aut horized to negotiate at the neeting at all.

Rat her the declaration relied on by Fillnore, found in
Exhibit 11 to Exhibit A which is M. Jones' declaration,
makes the uncredible and unsubstanti ated statenent that
the entire agreenent was negotiated there. As such
whil e we have no reason to dispute that the MSA was
signed at Inspired's Fillnore office, there is

i nsufficient evidence to support that any negoti ations
took place there. And as previously stated, it was, in
fact, Inspired's office, not retailers, especially not
on Septenber 28th, 2006, which was prior to the
comencenent of retailer's $100 a nonth subl ease for the
of fice space. And regardless, the MSA was not
negotiated at the Fillnore |ocation.

Fill more next contends that participation in

t hese nonthly statew de aviation fuel purchases occurred

Kennedy Court Reporters, Inc.
800. 231. 2682

88



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

at that | ocation through the actions of Ms. Coopernman
who we again note was an office nmanager at the |Inspired
of fice.

The MSA required custoner to order goods by
notification to Inspired, including the quantities to be
-- quantities to be furnished. Specifically the MA
reads, quote, Custoner shall notify retailer or Inspired
when specific deliveries are required. Custoner's
delivery order shall indicate the delivery | ocation,
manuf act urer, nodel nunber, quantity desired, and
preferred delivery date, end quote. This shows that the
orders required were received by retailer at its Houston
headquarters when the anobunts of fuel needed -- that
actual amounts of fuel needed, were provided by
custoner. M. Corsi confirnmed at the appeal s conference
that the fuel needs were conmuni cated by custoner to
retailer at the Houston office. That's, again, in
Exhibit C

Custonmer woul d then issue a docunent to
retailer indicating a range of how nuch fuel it needed
for the subsequent nonth, Exhibit 7 to Exhibit A

These docunents were issued a few days prior to
the start of the nonth and were signed by Ms. Coopernman
sone days later. |In response to these docunents on the

sane day she signed it, M. Coopernman would i ssue an
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aut hori zation to rel ease inventory, which is the nane of
the form which indicates the maxi rum anount of fuel
Retail er was authorized to sell to custonmer for any
gi ven nont h.

According to her declaration found in
Exhibit 12 to Exhibit A M. Cooperman stated that,
gquote, |If the docunent was not correct, it was ny duty
to reject the order and notify the custoner as to the
basis for the rejection. |If the docunent was deened
acceptable, | would notify retailer via an authori zation
to release inventory that it was permtted to rel ease
I nventory to custoner, end quote. \Wereas the
communi cations to the Houston headquarters put retailer
on notice of the fuel requirenents, any docunent
received and inventory rel ease form conpl eted by
Ms. Cooperman at best serves only as unnecessary
rem nders. The docunents she received stated an
i dentical range each nonth, which actually incorrectly
i ndi cated the m ni nrum and nmaxi nrum nonthly gal |l on anounts
per the MSA. Yet Ms. Coopernman never rejected the
orders indicating that the orders and Ms. Cooperman's
actions bore no real purpose or had any real effect on
t he sal e.

In addition, for several nonths -- for several

of the nonths at issue, retailer released fuel prior to
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receiving the rel ease forns, and each nonth retailer

rel eased nore gallons than was authorized on the

aut hori zation forns. Again, indicating that the

aut hori zation forms were not actually necessary to the
sal es process. Based on this information, which is
explained in nore detail in Exhibit A these orders and
rel eases served no real purpose in the sale process and,

we're, do not constitute participation in the sales at

I ssue.

As to the argunent regardi ng buyi ng conpani es,
| just wanted to nake one -- kind of make one statenent
about that, and then we'll reserve our further analysis

of that argunent in post hearing briefing. But there's
no dispute that retailer is a buying conpany and that as
a buying conpany Retailer is recognized as a separate
| egal entity entitled to hold a seller's permit for any
| ocation that neets the criteria of Section 6072 and
Regul ati on 1699. However, there is no authority for the
proposition that a different standard applies to buying
conpanies with regard to what constitutes participation
or a place of business of the Retailer.

W note in the Board of Equalization nmenorandum
opinion Cities of Agoura Hlls a simlar argunent was
raised by the Gty of Fillnore that a retailer's

| ocation was entitled to a seller's permt even though
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it did not neet the basic requirenents of Section -- of
Regul ation 1699. As stated in that nenorandum opi nion
subdi vi sion (h) of Regulation 1699 does not and cannot

abrogate other legal requirenments to the issuance of a
seller's permt, including particularly as to the

| ocation to which a permt can attach.

To summari ze, the Fillnpore office was never a
pl ace of business of retailer during the rel evant
periods at issue. Moreover, the Septenber 2006 neeti ng
and the actions of Ms. Cooperman did not constitute
participation in the sales at issue within the neaning
of Regul ation 1802. For each of these reasons on their
own, the applicable tax for the sales at issue was use
tax, which was properly reallocated to Petitioners and
the other jurisdictions through their respective
count yw de pools. Accordingly, Fillnore' s appeal should
be deni ed.

And 1'Il Tet M. Carenon nmake statenents.

MR. CLAREMON: Thank you.

PRESENTATI ON
BY MR CLAREMON, Tax Counsel:
Good afternoon. To -- to briefly respond to
sone of the argunents that have been raised by the Gty

of Fillnore here, as M. Bacchus has expl ai ned, the
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i ssue here is based in the application of basic

all ocation rules, specifically was there a place of
business of a retailer? And did it negotiate or

ot herwi se participate in the sales? Appellant here
today -- or excuse ne -- the Gty of Fillnore here today
has nmade a nunber of assertions as to why the
application of those rules does not apply in this
particul ar appeal or applies differently in this
particul ar appeal, including the buying conpany rules
under 16 -- under Regulation 1699(i) fornerly (h), which
M . Bacchus addressed? None of those argunents are
valid. For exanple, Regulation 1620 allows for
participation by an agent, but only when working out of,
guote, such places of business such referring to a pl ace
of business of the retailer.

Regul ation 1802(a)(1l) states that if there is a
sol e and state place of business of the retailer, it is
the place of sale for all sales in which it
participates. That is stated in that subdivision. So
in both cases, the basic rule still applies. It nust be
a place of business of the retailer and that place of
busi ness nust participate in the sale.

Li kewi se, with regard to jet fuel, Regulation
1802(b) (6) discusses when allocation is to the place of

delivery prior to 2008. It does not dictate when
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allocation is to another location. And in fact, the
subdi vi si on concl udes in subparagraph (e) with the
statenment that "otherw se taxes allocated as provided
el sewhere in this regulation.”

Wth regard to Fillnore's discussion of another
matter involving the sale of jet fuel, we note that the
all ocation of local tax is based on the facts and
ci rcunstances of each particul ar appeal or allocation.
It is not the CDTFA's position that a buying conpany's
of fice cannot be the place of sale. The question is
whether in a particular circunstance the facts support
t hat conclusion. For exanple, if a buying conpany
actual ly placed an enployee at its in-state office, held
out -- held out that location as their place of
busi ness, and that enpl oyee genuinely took orders that
had a necessary and neani ngful inpact on the
transactions, then we woul d conclude that that buying
conpany's office was the place of sale. As M. Bacchus
has di scussed, that is not the case here. It is the

equal application of the allocation rules to

different -- a different set of facts and circunstances.
Wth regards to negotiations, | note that the
City of Fillnore has asserted here that they -- these

were essentially the sane conpany, that these were not

arms length transactions, but rather a captive
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arrangenent that's how he described it. And this
position is not just at odds with the idea that the NMSA
was negotiated at the Fillnore office on Septenber 28,
2006, but that it was subject to deliberation at all at
that point if we are tal king about essentially two
entities that are acting as one. The contention here is
that after internally devel oping this purchase
agreenent, this nmaster sales agreenent for however |ong
it took, this key elenent of the agreenent, the actual
range that's going to be purchased, was |left to the
weekend before it was to take effect.

And that, again, as Judge Wng has al |l uded to,
it's hard to understand what form negotiation would take
in this instance, but nore than just negotiation, the
fact that this wasn't already settl ed.

This was an internal deliberation essentially
two parties acting as one. |It's sonewhat unreasonabl e
given the way it's been described here today with regard
to the buying conmpany's argunents, that not only this
woul d be left to be negotiated but that it wouldn't have
al ready been decided in this internal deliberation. So,
again, we do not believe that any negotiation of the
master sal es agreenent took place in Fillnore.

And then finally |I note that whether a |ocation

has been issued a seller's permt is not determ native
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of local tax allocations. The allocation analysis is
based on the actual facts of the transaction. |n alnost
all local tax allocation cases such as this one, when a
retailer is attenpting to direct local tax to a specific
| ocation, it obtains a seller's permt for that
| ocation. It is a fact or a circunstance of pretty nuch
all local tax allocation cases like this one, and it is
sinply not a relevant fact in determ ning the proper
al l ocation of local tax. Local tax is based on the
facts of the transactions thenselves and the nature --
and the actual nature of the office itself as whether
it's an office of the retailer. Thank you.

ALJ RIDENOUR: Thank you. Thank you.

MR. BACCHUS: | did -- | did want to clarify.
| made a m sstatenent in ny conclusion when | said that
the use tax was properly reallocated to Petitioners and
the other jurisdictions to their countyw de pools.
That's not accurate. Sone of themwere directly
all ocated for those transactions that were over
$500,000. So | just wanted to clarify that we had sone

direct reallocation and sone through the countyw de

pool .

ALJ RIDENOUR  Thank you very nuch for the
clarification. | do have a couple of questions,
M . Bacchus.
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EXAM NATI ON

BY ALJ RI DENOUR:

Q | just want to have it for the record, does
CDTFA di spute that retailer was a buyi ng conpany?

A We do not dispute they were a buying conpany.

Q Thank you. And | know you touched on | aches
and you spoke about it, however, can you pl ease respond
to Appellants' assertion that because it went fromlike
all ocation group to appeals back to all ocation group
there was this m sunderstandi ng and m scommuni cation to
Appel l ant and, we're, they weren't able to -- or did not
provi de the docunents? Departnent, please give us a

response to that.

A Sure. W don't -- we don't dispute that there
was -- that it was prematurely sent to the appeals
bureau in -- at the end of 2008. And in discussing it

with the appeal s bureau, our understanding was it was
returned wwthin a few weeks, that that was -- that error
was noted -- was noticed and -- and it was sent back.
"1l just reiterate what | said before. The --
the -- the Departnent just finds it hard to believe that
a jurisdiction know ng that |ocal tax was proposed to be
real |l ocated, that they would not retain docunentation or
evi dence that could potentially stop that reall ocation

during the appeal process.
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The anmount of tinme that seem ngly no work was
bei ng done or that we don't have any fornal
docunentation that work was being done on this case, it
was -- it was a long tinme, abnormally |long. But, again,
there were other Fillnore cases for other conpanies,
other retailers that -- that were bei ng worked through.
So the fact that Fillnore is arguing that it was
prejudiced by the -- by the fact that they did know to
keep the docunentati on when they were goi ng through
t hese cases, these other cases, and know ng that there
was a proposal to reallocate the tax for this particul ar
case is hard to believe.

Q Ckay. Thank you. And | have one nore

gquestion. | don't know if it would be best answered by
you or Ms. Stocker, so | will let you guys decide after
| answer the question -- ask the question.

So in ny mnutes and orders | asked the parties
to address the 90 days of that. So ny question is: The
regul ati on says, "If the assigned section does not issue
a witten decision within six nonths of the date
received it a valid petition, the Petitioner may request
the signed section issue to issue its decision," etc.

So then | | ooked up what "Petitioner" neans,
and so Petitioner nmeans jurisdiction that has filed a

tinely and valid petition. So then | went, "Ckay.
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Well, what's the definition of a '"petition'?" And
petition, the definition includes as well as a
jurisdiction's witten objection to a notification that
| ocal or district tax previously distributed to the
jurisdiction was incorrectly allocated and di stri buted
to be redistributed. So ny question is, is what CDTFA' s
position Appellant becom ng a Petitioner once State
Appellant filed that -- you know, filed the witten
obj ection, does that start a 90-day clock for which a
notified jurisdiction can ask for witten decision?

A Il will confer.

So our understanding or how -- how it works is,
the petitioners when this case the jurisdictions that
were petitioned that that allocation to Fillnore, that's
one way to petition, and then once there is a decision
or determnation that the | ocal tax woul d be
real |l ocated, the objection to that is also a petition.

So in this case we have petition -- the
petition jurisdictions and then we have City of Fillnore
who is also a Petitioner. | think we have -- there's
two kind of petitions and we have both in this case. So
we have the -- the petitions that were filed by certain
jurisdictions, which are the first kind of petition to
get -- get that noney that was all ocated sonmewhere el se.

Then for other jurisdictions, they did not file a
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petition and -- but we -- but we, CDTFA, notified the
Cty of Fillnore that we would reall ocate that noney.
We gave themnotification. And then they filed an
objection to that, which also becane a petition. So
they are also a Petitioner. | think that is the
petition. So |I'mnot a hundred percent sure what the
guestion is, but -- so the six-nonth clock would start
-- if that's the question -- would start at that point
interns of after six nonths, they can request an
update --

(Reporter interrupted)

A Request that the decision be issued within 90
days.

Q Ckay. And | did mss -- ny apologies. |
m sspoke. When | read the regulation, | junped -- |
junped the six-nmonth --

A Yeah.

Q -- first. So | guess to clarify ny question,
once CDTFA, the allocation group did not issue a fornal
decision in response to Fillnore's petition and they did
not -- if -- and correct nme if I"'mwong -- they did not
i ssue that decision within that six-nonth period. | was
wondering if at that point the six -- the 90-day cl ock
starts for which Fillnore could then use that 90 days to

ask for a decision to be issued.
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A | do not think so. | think that they would
have had to -- so their objection constituted a petition
under 30506(b)(11). They would have had to nake a

request for a decision under 30506(c).

Q Four ?

A Four .

Q So they --

A Correct. And those are not the sane thing.

Q Ckay. But Fillnore is -- | guess because |'ve,
you know, | understand petitioners definitely asked for

that decision to be made after six nonths, ny question
I's, would Appellant also have that right?
A Any -- any -- yeah, I"'mnot -- (c)4 says only

the Petitioner would have that right.

ALJ RIDENOUR: Thank you. Just wanted to neke
sure.

MR. CLAREMON: Ckay.

ALJ RIDENOUR  Thank you very nmuch. Those are
all ny questions for the Departnent.

Judge Wong, do you have anything to add or
guestions, please?

ALJ WONG |Is Ms. Varney allowed respond? 1[|'d

like to hear --
M5. VARNEY: Well, | apologize because | m ssed
addressing that previously, but I -- | do want to
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clarify alittle bit. | think that there was sone
overlapping in terns of our petitions and there was al so
appears there was a petition that was filed by the Cty
and County of San Francisco. And so | think that
precipitated the original letter that went to the Gty
of Fillnore back in August -- that original letter where
t hey were proposing the reallocation. And it's al nost

i ke the dates were identical of the petition. So |
know from our perspective when there wasn't a

decision -- and this is generally how we woul d vi ew

it -- just addressing why we woul dn't have asked for it,
a decision to be issued, if It wasn't within that tinme
period as called for in the regulation is because we've
just found that all that does is push an issue forward
into the appeal s process before the Departnent has had
the opportunity to really investigate the facts. And
you aren't really gaining anything other than, you know,
trying to accelerate it before it's ready, and we never,
you know, have found that to be, you know, favorable to
the jurisdictions or anyone in that case. |It's nore

i nportant that the investigation be able to be conpl eted
and so forth, which was the reason that we did not ask
relative to our petitions to have a decision to push it
forward during that process.

ALJ WONG  Thank you. Thank you. | don't have
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any ot her questi ons.

ALJ RI DENOUR: Thank you.

Judge Brown, do you have any questions?

ALJ BROAWN:. No, | don't have any questions.
Thank you.

ALJ RIDENOUR  Ckay. Thank you.

M. Cataldo, if you |like you may nake a bri ef
closing statenment in response to Petitioner CDTFA s
argunents for -- further address any of the questions
asked by the panel, but it is not required. Wuld you

i ke to nake cl osing renmarks?

CLOSI NG STATEMENT
BY MR CATALDO, Counsel for Appell ant:

Excuse nme. Yes. Just a few comments. The
first coment is it seens that CDTFA and Petitioner just
want to disregard agency. Inspired by note says
already. 1'll say it again. |It's pretty inportant.
| nspi red Devel opnent entered into a agency agreenent
with Retailer. The agency agreenent was specifically to
open an office. They just want to disregard that fact
when they're trying to -- trying to apply the rul e of
pl ace of business. Place of business was where Inspired
Devel opnent was. It was there on behalf of Retailer.

So that's one.
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Secondly, with respect to buying conpani es,
just because -- like, | said this before earlier in
response to one of your questions. No. Just because
you neet the definition of a buying conpany al one
doesn't nean you have a place of business. You could
have a buying conpany in Antarctica. It's not going to
get a California seller's permt. But here, there's
only one location. It's a buying conpany, and we have
anpl e evidence of its location being in Fillnore, anple.
As a result of that, the conclusion is that the sale --
the | ocal sales tax, because there's only one |ocation,
permtted | ocation, one, it has to go there. And that's
ki nd of the beginning and end of this.

Just commenting on the Agoura Hills case, that
was a question of, "Ckay. So you're a buying conpany,
but you've got nore than one location.”™ You don't just
get to just pick your location. That's kind of what |
read that case as. W don't have that situation here.
There's one | ocation or CDTFA/ Petitioner's position
none. W say one. There's no, "Hey, where are you
going to go between locations in California?"

The seller's permt, if there's one |ocation,
you have to -- a seller's permt is issued to a |ocation
in California. | don't think you're going to issue a

seller's permt to an office in Houston.
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This gets ne to sort of stepping back and
| ooking at the standard that you have to apply here to
deci de whether you're going to reallocate or not, a
pr eponder ance of the evidence. And we've tal ked a | ot
about all of the evidence that is pointing towards
Fillnmore. Now, | know they've picked apart little
pi eces, bits and pieces of this here, there's no
subl ease, that wasn't allowed, things of that nature.

But what |'mnot seeing is any evidence of the main
contention, which is: It's use tax because it happened
in Houston. | don't think you can reach -- can find by
a preponderance of the evidence that wwth what's in the
record.

Ch, | did want to at |east respond to
Petitioner's comment, which is true, | do not personally
know what Petitioners did during this tinme. This is the
| aches argunent. | don't know. All | knowis what's in
the record, and the record shows not hing.

As far as who's a party and who's not, there's
a definition of party, and CDOTFA is in it, if that
matters for laches. | don't think it does.

Unr easonabl e del ay and prejudice are the two things you
have to find. That is all that | have.

ALJ RI DENOUR: Thank you, M. Catal do.

There was a couple of argunents nade from CDTFA
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that | was hoping you would be able to respond and give
your response to. One was in regards to the -- that the
rel eased authorization forns weren't really a
participation in the sale because they were sonetines
i ssued after the 1st of the nonth and -- and | believe
they said al so that the maxi num anounts authorized to be
rel eased were in -- the rel eased fuel was actually in
excess of the maxi mum anount aut horized by the rel ease.
And so can you pl ease provi de Appellants' response to
t hat ?

MR. CATALDO Yes. So, again, we've got to
| ook to the nmaster sales agreenent. That kind of |ays
out of all the rules. And if you don't do -- if these
t hi ngs were not issued, then you don't have a sale. |If
you don't have the authorization and PGCs issued, they're
not a sale. The agreenent recognizes that it's -- a |ot
of these things are estimates and they're not going to
be a hundred percent accurate at the tine.

Another thing just -- | want to point out. |
nmean, we keep saying participation in the sale, or |
hear -- | keep hearing that. And nmaybe that's just
shorthand, but when you evaluate this, | would urge you
to actually look closely and just read the letter of the
| aw. The actual regulation tal ks about participation in

the transaction in any way, any way by the |ocal office,
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branch, or outlet is sufficient to sustain the tax. [|'m
not sure if | answered your question. Mybe | have not.

ALJ RI DENOUR: Yeah, you did.

MR CATALDO  Ckay.

ALJ RI DENOUR: Thank you.

Judge Wong, do you have any questions?

ALJ WONG | do not. Thank you.

ALJ RIDENOUR  Thank you.

Judge Brown, do you have any questions?

ALJ BROMWN: | do not. Thank you.

AL RIDENOUR. Ckay. | really -- 1 wanted to
first ask since it seens the parties addressed buyi ng
conpanies, | wanted to see if any party still wanted to
brief the issue?

M. Catal do?

MR. CATALDO We woul d be happy to brief the
I ssues.

ALJ RIDENOUR  Ckay. That's fine. |'mnot --
thank you. Al right. | want to thank everyone for
participating. OCh, I'msorry. M. Bacchus.

MR. BACCHUS. |I'msorry. M. Carenon would
like to clarify one of his answers just to nmake sure
there's no confusion. Because we think there may be
just little confusion with regard to the -- who can --

who can pull the trigger on those.

Kennedy Court Reporters, Inc.
800. 231. 2682

107



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

MR. CLAREMON: Thank you. And not even sure
|"'mstill actually responding to the question. But just
to be clear, the City of Fillnore was a petitioner in
this case, and particularly since one decision was
i ssued for all Petitioners in this case, they could have
requested a decision within 90 days pursuant to (c)(4).

ALJ RIDENOUR. So to clarify, Appellant coul d.

MR. CLAREMON: | nean they --

ALJ RIDENOUR: As a Petitioner.

MR. CLAREMON: They coul d because they were a
Petitioner. And, again, even though they're a
petitioner for part of the case, there was one deci sion.
So any petitioner could have requested that deci sion.

ALJ RIDENOUR: Ckay. Thank you for the
clarification.

MR. CLAREMON: Thank you.

MR. CATALDO Can | respond to that?

ALJ RI DENOUR: Yes, of course.

MR. CATALDO  And just quickly. But the
deci si on happened before the -- the decision happened
like in an instant. So they becanme a petitioner, but
t he deci si on happened. There was no occasion or ability
to ever apply that because the decision was rendered.
Like: W're done here. You're going to appeals. That

happened well wthin the tine frane. The thing we're
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conpl ai ni ng about as far as the tine and the | aches
argunent is after that the three-plus years after that,
what happened.

ALJ RIDENOUR. Ckay. Thank you very mnuch.

Al right. | want to thank everyone for
participating in the Ofice of Tax Appeals' first |oca
tax hearing. |If there is nothing further, |'m now
concl udi ng the heari ng.

The record will remain open to allow additional
briefing on the issue of the buying conpanies. Each
party's additional briefing is limted to this issue
buyi ng conpanies and its applicability to this matter.
Any portion of a party's brief that addresses additional
issues will not be considered by the Ofice of Tax
Appeal s.

The deadline for Appellant to submt its
additional briefing is Tuesday, January 24th, 2023,
which is 40 days fromtoday's heari ng.

Petitioners and CDTFA shall both have 40 days
to separately file a reply brief fromthe date that
Appel l ants' additional briefing is acknow edged. That
woul d concl ude the briefing process. That woul d
concl ude the additional briefing process unless
additional briefing is requested by OTA. At the

conclusion of the additional briefing period the record
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will be closed. The judges will then issue a witten
deci sion of our -- opinion of our decision within a
hundred days from when the record is cl osed.

Today's hearing in the Appeals of Gty of
Fillnore, et. al, is now adjourned. This concludes the
hearings for today. Hearings will resune tonorrow at
9:30 a.m Thank you, everybody.

(Concl usi on of the proceedings at 4:00 p.m)

---000- - -
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STATE OF CALIFORNIA )
COUNTY OF SACRAMENTO ) ss.

I, MARI A ESQUI VEL- PARKI NSON, do hereby certify
that | ama Certified Shorthand Reporter, and that at
the times and places shown | recorded verbatimin
shorthand witing all the proceedings in the follow ng

descri bed action conpletely and correctly to the best of

my ability:
CASE: In the Appeal of Cities of Fillnore, et. al.
DATE: Thur sday, Decenber 15, 2022
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       1      Sacramento, California; Thursday, December 15, 2022                       

       2                          1:05 p.m.

       3   

       4            ALJ RIDENOUR:  We are opening the record in the

       5   appeals of City of Fillmore, et. al., OTA Case No.

       6   18011887.  Today's date is Thursday, December 15th,

       7   2022, and the time is approximately one o'clock.  The

       8   hearing is being conveyed [sic] at Sacramento,

       9   California.

      10            Today's hearing is being heard by a panel of

      11   three administrative law judges.  My name is Sheriene

      12   Ridenour, and I'm the lead judge.  Judges Andrew Wong

      13   and Suzanne Brown are the other members of this Tax

      14   Appeals panel.  All three judges will meet after the

      15   hearing and produce a written decision on equal

      16   participance.  Although the lead judge conducts the

      17   hearing, any judge on this panel may ask questions.

      18            For the record, will the parties please state

      19   their names and who they represent starting with

      20   appellant.

      21            MR. CATALDO:  My name is Michael Cataldo, with

      22   Cataldo Tax Law, and I represent the Appellant City of

      23   Fillmore.

      24            ALJ RIDENOUR:  Thank you.

      25            MS. VARNEY:  Janis Varney, vice president of
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       1   Sales and Use Tax for MuniServices representing the

       2   Petitioners Cities of Los Angeles, Ontario, Palm

       3   Springs, San Jose, San Diego, and County of Sacramento.

       4            ALJ RIDENOUR:  Thank you.

       5            And CDTFA?

       6            MR. BACCHUS:  Chad Bacchus with the

       7   Department's legal division.  And seated behind me are

       8   Scott Claremon also with the legal division, and Cathy

       9   Stocker with the Department.

      10            ALJ RIDENOUR:  Great.  Thank you.

      11            As we discussed and agreed upon by the parties

      12   at the prehearing conference on November 14th, 2022, and

      13   as stated in my minutes and orders dated November 17th,

      14   2022, there are two issues in this appeal.  They are

      15   whether the reallocation of tax is barred under the

      16   equitable doctrine of laches and whether the disputed

      17   amount of local tax allocated as sales tax directly to

      18   Appellant should be reallocated.

      19            The following facts are agreed upon by the

      20   parties:  That the Fillmore office is the only

      21   California location at issue as a possible place of

      22   business of retailer, that the storage tanks were not

      23   owned or operated by retailer, and the fuel located in

      24   the storage tanks were commingled with fuel owned by

      25   other persons.
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       1            (Reporter interrupted)

       2            ALJ RIDENOUR:  No, don't apologize.

       3            The following facts -- I'll start there?  Does

       4   that work for you?

       5            THE COURT REPORTER:  Yes.

       6            ALJ RIDENOUR:  Okay.  The following facts

       7   agreed upon by the parties:  That the Fillmore office is

       8   the only California location at issue as a possible

       9   place of business of retailer, that the storage tanks

      10   were not owned or operated by retailer, and that the

      11   fuel located in the storage tanks was commingled with

      12   fuel owned by other persons.  When the jet fuel was

      13   delivered to customer, title passed and the sales

      14   occurred in California.

      15            As for exhibits, each party's exhibits are

      16   listed in the exhibit log, which was attached to the

      17   minutes and orders as well as in the exhibit binder

      18   which was emailed to the parties if any party did not

      19   get that, would they please let -- raise their hand.

      20            All right.  Hearing none.  Appellant submitted

      21   Exhibits 1 through 16; Petitioner submitted Exhibits P-1

      22   and P-2, and CDTFA submitted Exhibits A through D.

      23   During the prehearing conference, none of the parties

      24   raised objections to other parties' exhibits.  As such,

      25   pursuant to my minutes and orders, Appellant's Exhibits
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       1   1 through 16 were admitted into evidence, Petitioner's

       2   Exhibit P-1 and P2 were admitted into evidence, and

       3   CDTFA Exhibits A through D were admitted into evidence.

       4            (Appellant's Exhibits 1 through 16 admitted.)

       5            (Petitioner's Exhibits P-1 and P-2 admitted.)

       6            (CDTFA's Exhibits A through D admitted.)

       7            ALJ RIDENOUR:  There will be no witness

       8   testimony today.  The presentations will consist solely

       9   of oral arguments.

      10            Also indicated in my minutes and orders, at the

      11   close of the hearing, the record will be held open to

      12   allow the parties to brief on the issue of buying

      13   companies which was recently raised by Appellant.

      14            While I originally indicated that Appellant

      15   would have 30 days from today to submit its brief, I

      16   have since realized that Appellant's 30-day deadline

      17   would fall on a Saturday of a holiday weekend.  So in an

      18   effort to allow the parties an equal duration of further

      19   briefing on this new issue, I will instead give each

      20   party 40 days.

      21            As a reminder to the parties, during our

      22   prehearing conference, we decided that Appellant will

      23   have 60 minutes to make its presentation, followed by

      24   Petitioners who will have 20 minutes, and then CDTFA who

      25   will have 30 minutes.  Then Appellant will have minutes
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       1   to provide closing remarks if it chooses.  Each party is

       2   encouraged to monitor their own time.  And I also remind

       3   the parties that the taxpayer in this matter shall be

       4   referred to only as "Retailer."

       5            Does anyone have any questions before we move

       6   on to presentations?

       7            Mr. Cataldo?

       8            MR. CATALDO:  No questions.

       9            ALJ RIDENOUR:  Thank you.

      10            Ms. Varney?

      11            MS. VARNEY:  No questions.

      12            ALJ RIDENOUR:  Thank you.

      13            And Mr. Bacchus?

      14            MR. BACCHUS:  No questions.

      15            ALJ RIDENOUR:  All right.  Thank you.

      16            Again, Mr. Cataldo, you have 60 minutes, and

      17   when you're ready, please begin your presentation.

      18            MR. CATALDO:  Perfect.  Thank you very much.

      19   

      20                         PRESENTATION

      21   BY MR. CATALDO, Attorney for Appellant:

      22            So I just want to give you a little overview of

      23   the topics that I'm going to be covering in my

      24   presentation today starting with just a summary of the

      25   case, identifying the agreed facts of the case --
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       1            ALJ WONG:  Mr. Cataldo, can you pull the mic

       2   closer, please.  Thank you.

       3            MR. CATALDO:  How's this?  Okay?

       4            ALJ WONG:  Great.  Thank you.

       5            MR. CATALDO:  So I'm going to start with a

       6   summary of the case, then lay out the agreed facts, then

       7   discuss the evidence in this case, then the economic

       8   development agreement, followed by a discussion of

       9   buying companies and Regulation 1699 -- it was (h), it

      10   is currently (i).  There's recently been an amendment to

      11   the regulation that just moved the ordering -- as well

      12   as legislation specifically dealing with jet fuel, local

      13   sales tax allocation where there's one place of

      14   business.  Then I'm going to go through the Board of

      15   Equalization review of the reallocation petitions and

      16   the regulations, followed by the laches argument, then

      17   applying the local sales tax allocation laws to the

      18   undisputed facts in this case, and then concluding with

      19   several ways that this panel can decide the case in

      20   favor of Fillmore.

      21            So for a summary of the case, the airline in

      22   this case -- and I'm just going to refer to it as

      23   "airline" -- established Retailer as a jet fuel-buying

      24   company.  Retailer entered into an agency agreement with

      25   Inspired Development, LLC, where the retailer asks
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       1   Inspired to establish and conduct a jet fuel sales

       2   administration office in Fillmore.

       3            The retailer purchased jet fuel from various

       4   third parties and resold the jet fuel to the airline

       5   through its Fillmore office pursuant to a master sales

       6   agreement between the airline and the retailer.  So that

       7   is just the -- sort of summary of the case.

       8            Appellant contends that the local sales tax

       9   applies because the jet fuel sales were made by Retailer

      10   from its Fillmore office, and Appellants's position is

      11   supported by both ample evidence in the record as well

      12   as the settled law on local sales tax allocation with

      13   respect to jet fuel sales sold by buying companies with

      14   a single place of business.

      15            CDTFA and Petitioners, from what I understand,

      16   their arguments are really aligned, so I don't have to

      17   address separate arguments from Petitioner and CDTFA.

      18   We all seem to be -- they're all advancing the same

      19   arguments.  So if I refer just to "CDTFA argues," I

      20   think you can fairly say that I'm also saying

      21   "Petitioner argues."  There's no other separate

      22   arguments.  For example, Petitioners were at one point

      23   arguing that there was more than one possible place of

      24   business because of the storage tanks, but as

      25   Judge Ridenour just mentioned, that is sort of off the
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       1   table now.

       2            So what CDTFA is contending is that the jet

       3   fuel sales in question here were subject to a local use

       4   tax because it claims that those sales were made by a

       5   retailer from Houston.  Now, CDTFA must show by a

       6   preponderance of the evidence that the sales were made

       7   from Houston in order to reallocate.  And that's

       8   Regulation 1807(b)(2), now 35056(c)(3), where the

       9   preponderance of evidence standard is.

      10            They're won't be able to do that.  The CDTFA

      11   really ignores all of the evidence in the case showing

      12   that the sales were made by Retailer from Retailer's

      13   office in Fillmore.

      14            The agreed facts in this case.  The retailer

      15   was a buying company.  This was acknowledged in -- at

      16   Exhibit A, page 1, in the Decision and Recommendation,

      17   second sentence.  What is a buying company?  A buying

      18   company is defined under Regulation 1699(h).  I'll be

      19   referring to it as (h).  A buying company -- and this is

      20   not the entire regulation.  I'll be getting into it

      21   later.  But the gist of it is that a buying company,

      22   quote, shall be issued a seller's permit and shall be

      23   regarded as the seller of tangible personal property it

      24   sells or leases.

      25            Another agreed fact is that the Board of
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       1   Equalization issued Retailer a seller's permit in 2006

       2   for the Fillmore location.

       3            Now, before I proceed any further, I just want

       4   to make clear when I'm referencing the Board of

       5   Equalization -- there's a lot of different parties and

       6   the Taxpayer Transparency and Fairness Act kind of added

       7   some complications to who I'm going to be referring to.

       8   But during the time at issue in this case, there was no

       9   CDTFA and there was no Office of Tax Appeals.  Both of

      10   those roles were handled by the State Board of

      11   Equalization.  So the State Board of Equalization was in

      12   charge of administering the sales tax, issuing

      13   regulations, which is now what the CDTFA does.  The

      14   Board of Equalization also heard tax appeals, both sales

      15   tax as well as income tax appeals, which is now what the

      16   role of the Office of Tax Appeals is.

      17            So the Board of -- the Board of Equalization

      18   issued a seller's permit to Retailer for the Fillmore

      19   location.  It now seeks to retroactively revoke that

      20   sales permit and it -- so it needs that to happen in

      21   order for its entire theory to hold together.

      22            And I will just note right now that I'm not

      23   aware of any authority that allows the State Board of

      24   Equalization to retroactively revoke a seller's permit.

      25            Sellers' permits when they're issued, there's
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       1   rights and responsibilities to having a seller's permit,

       2   and the CDTFA's own publications will tell you that.

       3            Then there's -- under the Code, there's

       4   revocation proceedings and hearings before a seller's

       5   permit can be revoked.  It's actually a misdemeanor to

       6   sell without a permit.  And accepting and issuing the

       7   sale for resale certificate, these are all things that

       8   show you can't just retroactively revoke a seller's

       9   permit.

      10            The point -- because I am in the agreed facts

      11   here, the point is that the BOE issued the retailer

      12   seller's permit.  Now, I know they'll probably disagree

      13   as to whether they can revoke it or not, but I just

      14   wanted to point that out here.

      15            Again, the retailer had no other place of

      16   business in California.  So we've agreed to that.

      17            And finally, title to the jet fuel at issue

      18   passed in California.

      19            The evidence in this case, the evidence that

      20   this panel will need to look at to decide this case

      21   is -- there's a handful of things.  One is the agency

      22   agreement between the retailer and Inspired, and that's

      23   at Exhibit A-1.

      24            The master sales agreement between the retailer

      25   and the airline, which governs the sales of the jet fuel
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       1   in this case.  The purchase orders and authorizations

       2   received at the Fillmore office.  Those are at

       3   Exhibit A-7.  The master sales agreement, by the way, is

       4   at Exhibit A-5.  And the invoices received at the

       5   Fillmore office, which is at Exhibit A-8, at page 13.

       6            There's also an economic development agreement,

       7   which the CDTFA has pointed out in its D&R.  So the

       8   economic development agreement really is not relevant

       9   evidence as far as how the law should be applied;

      10   however, you certainly need to know about it because

      11   it's relevant to looking at the buying company issue.

      12            The economic development agreement was between

      13   Inspired and Fillmore.  The economic development

      14   agreements of localities are legal, and there's been no

      15   suggestion that this is not something that can be

      16   legally done.

      17            The economic development agreement split the

      18   local sales tax revenue that was -- would be generated

      19   as a result of placing a place of business in Fillmore,

      20   50 percent to the retailer, 15 percent to the City of

      21   Fillmore, and 35 percent to Inspired.

      22            There's been some discussions and questions

      23   about Ryan's involvement, and they're were a tax

      24   consulting firm who assisted.  And under the agreement,

      25   they're were referenced as having a separate agreement
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       1   with Inspired, which we didn't have.  It was asked for.

       2   CDTFA wanted to see it.  We don't have it.  Suffice it

       3   to say, there's some economic development agreement.

       4   Ryan was involved.  It's our position is how Ryan gets

       5   compensated under this economic development agreement

       6   has no bearing on this case.

       7            Buying companies.  So this is going to be a bit

       8   of a mouthful, but I think given the importance of this

       9   regulation, I'm going to go ahead and just read the

      10   buying company regulation currently at 1699(i).  And

      11   here it goes.  The definition, For the purposes of this

      12   regulation, a buying company is a legal entity that is

      13   separate from another legal entity that owns, controls,

      14   or is otherwise related to, the buying company and which

      15   has been created for the purpose of performing

      16   administrative functions, including acquiring goods and

      17   services, for the other entity.  It is presumed that the

      18   buying company is formed for the operational reasons of

      19   the entity, which owns or controls it or to which it is

      20   otherwise related.  A buying company formed, however,

      21   for the sole purpose of purchasing tangible personal

      22   property ex-tax for resale to the entity which owns or

      23   controls it or to which it is otherwise related in order

      24   to re-direct local sales tax from the location(s) of the

      25   vendor(s) to the location of the buying company shall
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       1   not be recognized as a separate legal entity from the

       2   related company on whose behalf it acts for purposes of

       3   issuing it a seller's permit.

       4            "Such a buying company shall not be issued a

       5   seller's permit.  Sales of tangible personal property to

       6   third parties will be regarded as having been made by

       7   the entity owning, controlling or otherwise related to

       8   the buying company.  A buying company that is not formed

       9   for the sole purpose of so re-directing local sales tax

      10   shall be recognized as a separate legal entity from the

      11   related company on whose behalf it acts for purposes of

      12   issuing it a seller's permit.  Such a buying company

      13   shall be issued a seller's permit and shall be regarded

      14   as the seller of tangible personal property it sells or

      15   leases."

      16            There's more, but not that much.

      17            The elements of a buying company.  "Elements.

      18   A buying company is not formed for the sole purpose of

      19   re-directing local sales tax if it has one or more of

      20   the following elements:  (A) adds a markup to its cost

      21   of goods sold in an amount sufficient to cover its

      22   operating and overhead expenses."  And (B), issues an

      23   invoice or otherwise accounts for the transaction."

      24            Now, we're not claiming that we meet A, adds a

      25   markup.  That's not a fact in this case.  But "B"
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       1   certainly does apply, "Issues an invoice or otherwise

       2   accounts for the transaction."  The record and the

       3   evidence in the record, there's an ample amount of

       4   evidence to show that retailer otherwise accounted for

       5   the transaction.

       6            So to understand why buying companies are so

       7   important to this case and really dispositive of this

       8   case, we need to look to the history of the buying

       9   company regulation.

      10            So back in -- it was in 2001, the State Board

      11   of Equalization opened up a regulation project to deal

      12   with buying companies.  There had been a lot of

      13   uncertainty, a lot of audit disagreements regarding the

      14   establishment of the buying companies and whether

      15   they're valid or not.  And they were looked to sort of

      16   common law and income tax concepts of substance over

      17   form, sham transactions, and it was not really a

      18   workable solution.

      19            And I will point you to -- it's Exhibit 1 on

      20   page 6.  I'm just going to read from it.  You don't have

      21   to go there if you don't want to.

      22            But this is at page 6 of 13.  It's at the last

      23   paragraph.  "There are many factors" -- oh, this is a

      24   "Initial Discussion Paper of the SBE for this Regulation

      25   Project."
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       1            Quote, There are many factors that must be

       2   considered when questioning the validity and the

       3   existence of a buying company.  These items include but

       4   are not limited to, the breadth of customer base;

       5   invoicing methods of the buying company; whether or not

       6   it achieved profit margins; whether those are

       7   reasonable; assumption of fiscal and legal liabilities;

       8   the existence of a distinct separate identity;

       9   employees, accounting, and banking; whether or not the

      10   buying company has a propriatory interest in its own

      11   facilities; carries its own insurance; and the nature of

      12   economic relationship between the buying company and the

      13   vendors and the buying company's parent entity.

      14            The intent was to address the local sales tax

      15   allocation involving buying companies.  So very similar

      16   to the case we have here, one of -- the concern that the

      17   CDTFA had with buying companies was their establishment,

      18   which could redirect the local sales tax to one location

      19   instead of it being allocated to many jurisdictions.

      20            Staff even recognized -- at Exhibit 4,

      21   page 3 -- they even recognized the use of economic

      22   development agreements by cities and other localities to

      23   do this understanding that it was legal to do this.

      24   That's at Exhibit 4, page 3.

      25            At Exhibit 4, page 5 -- excuse me.  I knew I
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       1   brought these for a reason.

       2            So Exhibit 4, page 5, again, this is -- this is

       3   a formal issue paper issued by the State Board of

       4   Equalization.

       5            They wanted to ensure uniform application of

       6   the regulation.  And the importance of that is that we

       7   need to treat all cities and localities equally.  We

       8   can't have one be provided a certain result and another

       9   a different result even though the facts are

      10   substantially the same.

      11            The reg project was initially proposed under

      12   Regulation 1802, but as the project went forward, staff

      13   agreed that 1802 was not the proper place to address the

      14   buying companies.  It was at 1699 for issuing permits.

      15            Staff proposed standards to a buying company

      16   which are much more stringent than what was

      17   ultimately -- ultimately adopted in the regulation.  And

      18   at Exhibit 2, pages 10 and 11, and Exhibit 3, page 3,

      19   they list a variety of different additional requirements

      20   that the staff was proposing.

      21            The project was well-publicized.  There were 28

      22   submissions by interested parties, according to the SBE.

      23   And ultimately the Board adopted on -- in February of

      24   2002, the Board adopted the buying company regulation as

      25   it exists today.
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       1            One of the things that the staff wanted was not

       2   such a certain definition.  In the buying company

       3   regulation, it talks about for the sole purpose of

       4   redirecting sales tax.  That's where a buying company

       5   will not be recognized under the current regulation,

       6   what the sole purposes is.

       7            Staff was looking for something not quite as

       8   easy, if you will.  They wanted something with

       9   principle, but that didn't really meet the problems that

      10   they were dealing with, which is the uncertainty.  If we

      11   have principle instead of sole, we're still going to

      12   have all of these fights.  So they went with sole.  And

      13   they also defined what the sole reason for reallocating

      14   would be.  And if -- if you were involved in invoicing

      15   or involved in the transaction under 1699(b) that's

      16   going to be enough to be treated not as solely set up to

      17   reallocate.

      18            So after this regulation was passed, this

      19   agreement between the City of Oakland and United came to

      20   light.  And you'll see as I sort of describe what's

      21   going on and it's been described in the exhibits that

      22   I've provided, the agreement is strikingly similar to

      23   the -- the issue we have today.  And it's not surprising

      24   because as a result of this Oakland-United agreement,

      25   the State Board of Equalization looked at that agreement
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       1   and was asked to reject the -- the -- the impact of it,

       2   the local allocation of it.  And it didn't.

       3            The Board of Equalization was asked to repeal

       4   the buying company regulations in order to do that.  It

       5   refused to do so.  The Board of Equalization was asked

       6   to amend the buying company regulation because of this

       7   agreement, and it also refused to do so.  What it did do

       8   was it instructed staff to go ahead and set up another

       9   regulation project to reexamine what was going on with

      10   the buying companies.

      11            So the Oakland-United agreement.  Jet fuel

      12   sales from a buying company and United, were made

      13   pursuant to a master sales contract, much like here.

      14   The buying company was a subsidiary of United much like

      15   here.  The buying company was issued a seller's permit

      16   at its Oakland location, which was its only location.

      17   That office had -- it was a 580-square-foot office in

      18   Oakland manned by a single person.

      19            The airline issued monthly purchase orders to

      20   the buying company for estimated jet fuel needs pursuant

      21   to the master sales contract, and the monthly purchase

      22   orders were mandatory under the master sales agreement

      23   in order to have the title pass, much like the case

      24   here.  Title to the jet fuel passed in California, as

      25   they have here.
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       1            Much was made of the economic development

       2   agreement between United and Oakland because, much like

       3   here, there was an economic development agreement in

       4   that case where Oakland retained some of the additional

       5   sales tax revenue.  United also received some of that

       6   sales tax revenue.

       7            There's a quote -- and this was from -- it's at

       8   Exhibit 8, page 3.  I'll just read it to you.

       9            And this is -- excuse me.  Okay.  So this is a

      10   quote from a spokesperson for United, and this, what I

      11   believe, is what sort of started this whole process of

      12   some of these other cities and localities saying this --

      13   we -- this can't stand.  It's actually -- I'm sorry.  I

      14   said page 3.  It's the top of page 4, where the quote

      15   starts.  And I will just read it.

      16            "The beauty of the arrangement, United

      17   spokesman Jeff Green said, is that reallocation of the

      18   subsidiary is essentially paperwork.  The company would

      19   open a one-person sales office at Oakland International

      20   Airport.  The deal requires neither construction, nor

      21   the transfer of a single drop of jet fuel into or out of

      22   Oakland.  The deal would just consolidate purchasing the

      23   company does for the West Coast work that can be handled

      24   by one additional employee.  Although United has major

      25   operations in both San Francisco and Los Angeles, it is
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       1   unlikely either city would offer the same business

       2   incentives."

       3            So there was some outrage about this from many

       4   of the parties, which is what led to this -- the

       5   petitions of the -- the Cities of -- City and County of

       6   San Francisco as well as the County of San Mateo.

       7   They -- in December of 2004, they filed a petition with

       8   the State Board of Equalization using this

       9   United-Oakland agreement as a basis -- basis for its

      10   petitions.  And it asked the Board to repeal the

      11   regulation retroactively.  The Board looked at it,

      12   considered it, and denied repealing it in March of 2005.

      13   That's when it ordered the staff, the business tax

      14   committee, to consider some possible amendments.

      15            The staff did actually open a regulation

      16   project in April of 2005, and it held interested parties

      17   meetings in July and September of that year.  They --

      18   the -- at Exhibit 11 -- Exhibit 11 is -- it's the

      19   business tax committee -- business tax committee

      20   discussion.

      21            And there it -- the business tax committee sort

      22   of laid out the various proposals.  There was -- SB

      23   staff had its proposal, and City, County of

      24   San Francisco and San Mateo had some alternatives.

      25   San Francisco and San Mateo wanted this repealed
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       1   retroactively and effectively undoing the United-Oakland

       2   agreement.

       3            At the time the State Board of Equalization's

       4   staff's position was that applying this retroactively

       5   would be unfair, so their proposal was to apply it --

       6   apply it effective August 31, 2006, was at least the

       7   draft.

       8            However, this draft never got anywhere because

       9   the business tax committee voted to abandon the

      10   regulation in November of 2005.  And there was a reason

      11   for that, and that reason was that the legislator had --

      12   the legislature stepped in.  They knew what this issue

      13   was.  They were aware of the Oakland-United agreement

      14   and how it impacts allocation of local sales tax.

      15            And they passed AB 451, which put an end to

      16   having jet fuel companies have a buying company in a

      17   single location.  And the key to why this Oakland-United

      18   deal, like, works under the law is there's only one

      19   place of business so there's a retailer with one place

      20   of business with a sale's permit.  There's no question

      21   that in that instance the sale -- it's a sales tax and

      22   all of the sales, local sales tax, is allocated to where

      23   that place exists.

      24            Then on September 29th, 2005, the Legislature

      25   passed AB 451, and the key point of that for this case
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       1   is that they made it effective January 1, 2008.  Our

       2   years at issue here are -- actually this is the periods

       3   and there's the second, third, and fourth quarters of

       4   2007.  So this application of AB 451 doesn't apply until

       5   2008.

       6            Now, we should think -- I want to talk about

       7   some prior legislation, which actually didn't pass,

       8   which is kind of telling.  And this is AB 2466.  I --

       9   it's essentially identical to AB 451 as far as changing

      10   where local sales tax is allocated for jet fuel sales

      11   where there is a single place of business.

      12            This was proposed, but it was vetoed by the

      13   Governor.  The -- part of the legislation said that we

      14   need a study by the State Auditor to see what the impact

      15   is of -- of changing this on the localities and their

      16   revenue and the agreements that they have entered into.

      17   The Governor said we need more time to study the impact

      18   on local incentives and development agreements.  And you

      19   can see that at Exhibit 14, page 5.  That was the reason

      20   it was vetoed.

      21            Then 451 came along with an effective date of

      22   January 1, 2008, for that very reason, to allow the

      23   localities -- to give time for the legislature to

      24   discuss the impact.  Because these localities rely a lot

      25   on the local sales tax, and the reason there was this
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       1   delayed effective date was to make sure we're not

       2   pulling the rug out from under these -- these localities

       3   who have entered into agreements.

       4            So AB 451 resolves the buying company issue for

       5   jet fuel sales beginning in 2008.  So the United and

       6   Oakland deal was allowed to go through, and until 2008

       7   AB 451 ended it.

       8            Revenue and Taxation Code 7224 requires that

       9   each local jurisdiction has the right to have the law

      10   administered in a uniform manner.  Oakland and United,

      11   theirs was -- their -- their agreements were respected

      12   up until 2008 when the law changed.  There's no basis to

      13   treat Fillmore any differently than Oakland.

      14            Now, I do want to -- I'm kind of switching

      15   gears here now and going to the reallocation petition

      16   regulations.

      17            The panel has asked about -- specifically about

      18   whether any parties demanded that a -- a -- a decision

      19   be rendered under 35056(c)(4) within six months of the

      20   date the petition was received.  So at this time -- at

      21   the time that a petition was issued, we were under the

      22   regulation 1807(b)(3), as the panel has noted.  There's

      23   some slight differences in the language, but I'm just

      24   going to look to the 1807(b)(3).

      25            And it just says if the allocation group does
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       1   not issue a decision within six months of the date it

       2   receives a valid petition, then whoever's making this

       3   argument can demand that a decision be issued within 90

       4   days, irrespective of the investigation.

       5            Now, how does this impact the laches argument,

       6   was the question.  And I'll say that neither -- these

       7   were not options for either Fillmore or the petitioners.

       8   And that's because the allocation group issued a

       9   decision within less than six months.  And I'm just

      10   going to kind of go through now the process of what

      11   happened.

      12            So first we have the incorrect distribution of

      13   local petitions which were filed by the petitioners, and

      14   that's at Exhibit P-1, on March 28th, 2008.  On May 7th,

      15   2008, there was a visit of the Fillmore office,

      16   apparently.  That's at Exhibit A-6.  This is the

      17   "scribbled note" exhibit, which is -- I guess the

      18   auditor or whoever made the visit wrote down that they

      19   showed up May 7th, 2008, at the Fillmore location.  The

      20   door was locked.  That note also says they called the

      21   landlord, who'd never heard of Retailer.

      22            Now, we can look at Exhibit D, which kind of

      23   lays out what happened.  Exhibit D kind of has all of

      24   the -- all of the letters and correspondence.  So

      25   March 28th, 2008, that's when the petition was filed.
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       1   August 4th, 2008, the allocation group sent a letter to

       2   Fillmore stating the Fillmore office was not a valid

       3   sales office.  The sales were negotiated in Houston and

       4   that they're reallocating the local sales tax.  It was a

       5   use tax.  You can appeal if you disagree by requesting

       6   an appeal conference.

       7            So tax or -- pardon me.  Fillmore responded

       8   August 28th, 2008, asking for a 30-day extension, which

       9   was granted.  Then on October 3rd they filed their

      10   response objecting to the allocation group's August 8th

      11   letter, also suggesting that an appeals conference may

      12   have been premature.

      13            October 29th the allocation group sent a letter

      14   saying, "We're moving the matter to the appeals

      15   section," and then followed up again with a letter on

      16   the 10th saying that you're -- you -- you're going to

      17   appeals.  The decision had already been made.

      18            So this question of laches and the delay was

      19   not at the very beginning.  At the very beginning they

      20   acted very promptly.  In fact, too promptly because I

      21   don't know how you could even do an investigation acting

      22   so quickly, but they seem to rely only on the auditor

      23   who made this office visit in 2008 as a basis for saying

      24   that the -- it was a use tax and it was going to be

      25   reallocated.
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       1            So after November 10th, 2008, everything went

       2   silent.  There was nothing going on, no response, no

       3   correspondence from appeals, was just told Appeals will

       4   contact you.  Been waiting for appeals.

       5            The next thing we have is a response to an

       6   information request on April 16th, 2012.  And then by

       7   September 26th the decision was rendered.  The decision

       8   recommendation, that's at Exhibit A, pages 9 and 10,

       9   kind of detail what happened.

      10            And what happened was the regulations -- the

      11   1807 regulations.  So Part (a) is just a bunch of

      12   definitions.  Part (b) is reviewed by the allocation

      13   group.  And the section -- it's (b)(3) this is where

      14   this if it -- no decision was made within six months,

      15   but a decision was made within six months, so there was

      16   no option for that.

      17            What happened was the allocation group kind of

      18   just didn't do anything.  They just kicked it over to

      19   appeals.  And there it sat for over three years before

      20   anything got done.  And what I mean by "anything got

      21   done," is that any questions were even asked.

      22            So we have a period over three years where

      23   there's no explanation that's reasonable for it.  And

      24   the delay is certainly prejudicial, especially in this

      25   case where there's so many facts being asked about.
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       1   CDTFA has noted that there's no evidence for X, Y or Z.

       2   Think of what's happened over the three years.  The --

       3   so Inspired Development, LLC, that in that course in

       4   time has gone away.  The single person who ran Inspired

       5   Development passed away in 2012, I believe it was.  And

       6   the retailer was acquired in a pretty large transaction.

       7            So documents get lost when time passes, when

       8   three years go by with nothing being done other than the

       9   auditor shows up at the door, it's locked.  Okay.  You

      10   know what?  We can't allocate sales tax here.  That's

      11   all the evidence there was.  And 2008, that office was

      12   closed down.  So there really was nothing to find out in

      13   2008.  We're talking about periods of 2007.

      14            So the laches defense -- and we've cited it.

      15   The Department has cited cases as well.  I don't think

      16   there's much of a disagreement about what it applies to.

      17   It's a defense where there's unreasonable delay, and as

      18   a result of the delay, there's prejudice.  And I think

      19   that we clearly met that here.  The delay was

      20   unreasonable.

      21            There was no reason for the allocation group to

      22   not do its job, which was to actually to investigate the

      23   petition, gather evidence.  They didn't do it.  They

      24   said this is just going to appeals.  Why are we skipping

      25   over half of the regulation?  I don't know.
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       1            But then some three-plus years later, I think

       2   somebody at CDTFA realized, hey, we didn't -- we messed

       3   this up.  This has got to go back.  And it did go back.

       4   And that cost a lot of time, which cost inability to

       5   have all of the evidence, to get all of the evidence.

       6   Evidence deteriorates over time, for the reasons I

       7   stated.  People pass away, companies get acquired,

       8   document policies.  They don't -- companies don't keep

       9   documents forever.

      10            Okay.  So just looking at the agreed facts in

      11   this case, since the retailer was a buying company and

      12   it had only one California place of business, CDTFA

      13   properly issued a retailer seller's permit, because it's

      14   its only location.  You can't issue a seller's permit to

      15   no location.  You have to have one location.

      16            And why this whole arrangement works in a way

      17   that directs the local sales tax to where the retailer

      18   is located is because there's only one location, and

      19   that's where the seller's permit is is at that location.

      20            And if you look at Regulation 1802(a)(1), it's

      21   pretty plain.  "If a retailer has only one place of

      22   business in this state, all California retail sales of

      23   that retailer in which that place of business

      24   participates, occurs at that place of business."

      25            So as a result, all the jet fuel sales made by
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       1   Retailer through its only California place of business

       2   are subject to sales tax and the local portion allocated

       3   to that place of business in Fillmore.

       4            So now I'd like to get into Regulation

       5   1620(a)(2)(a).  And this is -- so Fillmore's office was

       6   a place of business of the retailer that participated in

       7   the jet fuel transaction.  Now, if we just look at the

       8   buying company regulation, one location, I think you can

       9   decide this case based on that alone.  However, the

      10   CDTFA didn't look at the buying company regulation.  It

      11   didn't really -- did not mention it at all throughout

      12   all of this time.  And instead, it's focused on

      13   Regulation 1620 to argue that there was no place of

      14   business in Fillmore and that that office didn't

      15   participate in these sales.

      16            And even if the -- the 1699 buying company

      17   regulation doesn't dissolve -- dispose of this case, we

      18   can look right to this regulation and the facts of this

      19   case and conclude that the Fillmore office was the place

      20   of business.

      21            So just to address some of the contentions.

      22   One of the things that CDTFA is contending is that no

      23   place of business in Fillmore, and what they say is,

      24   "Hey, Inspired was in Fillmore because Inspired had the

      25   lease of the location," but that was Inspired.
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       1   That's -- that's -- that's not the retailer.  So it's

       2   not the retailer's location.

       3            And this just ignores agency principles that

       4   are pretty well-established in California.  The Inspired

       5   and -- and the retailer had an agency agreement

       6   specifically to open an office and run an office out of

       7   Fillmore.  So anything that Inspired did was as an agent

       8   of the retailer.  And as a result of that, the retailer

       9   had a place of business where Inspired was.

      10            Now, we can set that aside for the moment and

      11   say even if, even if the law in California weren't clear

      12   that agents can act for their principal, Inspired leased

      13   the facility.  There was a lease that Retailer entered

      14   into.  It was an actual lease.  So we don't really even

      15   need to rely on the notion of "agency."

      16            And I want to just read one part of the 1620

      17   regulation.  It's specific about agents.  Sales tax

      18   applies when the order for the property is sent by the

      19   purchaser, which is what has happened here, to any

      20   location, branch, office, outlet or other place of

      21   business of the retailer in this state or agent or

      22   representative operating out -- operating out of or

      23   having any connection with such local branch, office,

      24   outlet, or other place of business and the sale occurs

      25   in this state, which everyone agrees it did.
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       1            So to ignore the agent's agency is just

       2   incorrect.  But again, it's sort of a who cares because

       3   retailer has its own lease.

       4            Now, they've talked about, that is CDTFA has

       5   tried to discredit this lease and say it's invalid and

       6   it shouldn't be considered, and they've sort of gone to

       7   some great lengths to try and show that by submitting a

       8   sample lease of another with an -- with the landlord and

       9   a different tenant.  And the purpose of it is to say,

      10   "Hey, look.  This lease had a provision that prohibited

      11   subleasing without written authorization."

      12            This is -- well, I don't think you can really

      13   even consider that as evidence.  But it doesn't matter.

      14   You don't need to.  Because even if there were a

      15   provision in the -- in the lease that prohibited

      16   subleasing without written consent, that doesn't make

      17   the lease void.  It's voidable.  It's voidable at the

      18   election of the landlord.

      19            And there's a case on this that's been cited

      20   hundreds of times.  It's People v. Klopstock,

      21   K-l-o-p-s-t-o-c-k, 24 Cal. 2d, 897 pin cite 9/01/1944.

      22            The successive assignments, though made without

      23   the written consent of the lessor were merely voidable,

      24   not void.  There was no ipso facto termination of the

      25   lease by reason of the lessee's failure to obtain
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       1   lessor's written consent to assignment.  So this is kind

       2   of no reason to be chasing down this road because

       3   there's no evidence in the case that the landlord

       4   voided -- voided the lease.  Because the landlord has to

       5   actually take action to void the lease.  There's no

       6   evidence that -- of that.

       7            Now, the last thing I'd like to address is the

       8   question of whether the retailer participated in the

       9   sales, and I think the evidence is overwhelmingly, yes,

      10   the retailer participated in the sales.  They have the

      11   master sales agreement.  Under that master sales

      12   agreement, you could not transfer title to the jet fuel

      13   without purchase -- purchase orders and authorizations.

      14   And you can look to the master sales agreement itself at

      15   Exhibit A-5, page 8.  Negotiations and execution of the

      16   master service agreement was done in the Fillmore

      17   office.

      18            Now, a lot has been made of this with the --

      19   the declarations signed under penalty of perjury that

      20   there was the execution and negotiations of the master

      21   service agreement in Fillmore.  But that's cumulative

      22   evidence.  That's -- yeah, it -- it helps to show that

      23   there was participation at the Fillmore office because

      24   that happened, but it's not essential.  What's essential

      25   is the purchase orders, the authorizations all going to
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       1   the Fillmore office, the person working at the Fillmore

       2   office releasing the -- writing the purchase orders,

       3   receiving the purchase orders.  That is where the

       4   participation -- participation -- participation is

       5   shown.  So it really doesn't make much of a difference

       6   whether the MSA itself was negotiated or executed at the

       7   Fillmore location even though the undisputed evidence

       8   shows it was.

       9            There's testimony under penalty of perjury

      10   signed that -- that says so.  CDTFA wants to discount

      11   that because they believe the people who signed it who

      12   are employees of Ryan cannot be honest because they have

      13   some sort of financial stake.  And there's no evidence

      14   that the employees of Ryan have a financial stake in the

      15   outcome.

      16            And I don't know if it's very reasonable to say

      17   if someone has a financial stake in the outcome, we

      18   can't have their testimony.  We would have a lot less

      19   declarations if that were the case in cases that are

      20   before you as well as in the court.  In the courts

      21   declarations are often used and are valid evidence

      22   signed under penalty of perjury.  And very often it's,

      23   you know, an employee of a company giving it to provide

      24   evidence when there's otherwise none to be found

      25   because, you know, so much time has gone by, we sort of
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       1   had to go to the -- go to the declaration.  Because

       2   that -- declarations are used a lot when evidence is

       3   missing try and fill in the gaps.

       4            So in closing, there's just -- I wanted to

       5   provide the panel with a few ways I believe they could

       6   conclude here to -- to find that no reallocation is

       7   proper.  One is laches, unreasonable delay, and

       8   prejudicial.  I don't think there's any dispute that

       9   this delay was unreasonable.  It doesn't matter that the

      10   petitioners were not involved, did not -- were not at

      11   fault for the delay.  It's unreasonable delay and

      12   prejudice.

      13            A second -- and these are all independent ways

      14   the panel can go to decide this.  You could just say,

      15   Laches, case over.  I don't even need to get into any of

      16   the other stuff.

      17            The second one is another simple one, which is

      18   to say there is insufficient evidence that sales

      19   occurred in Houston to apply a use tax.  We have quite a

      20   bit of evidence about what's gone on at the Fillmore

      21   office, but the evidence is very light that anything

      22   happened in Houston to apply the sales tax.

      23            A third independent way to conclude that there

      24   should be no reallocation is that you cannot

      25   retroactively revoke the retailer's seller's permit
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       1   because having the seller's permit and one location

       2   means that's where the sales are allocated.  So the

       3   CDTFA needs to retroactively revoke the Retailer's

       4   seller's permit for any of this -- for any of their

       5   positions to work.

       6            Fourth, the buying company regulations, the

       7   Oakland-United deal, and AB 451 show a clear intent by

       8   the legislature as well as the State Board of

       9   Equalization making the regulations that these

      10   arrangements are to be respected until January 1, 2008.

      11            And fifth and finally, Fillmore office was a

      12   place of business of Retailer and that it did

      13   participate in the jet fuel sales.  And this is kind of

      14   where all of the CDTFA's argument lies is in fifth -- in

      15   my fifth point.  The fifth way you could find for

      16   reallocation is it was a place of business.  The

      17   evidence shows it was a place of business.  The evidence

      18   shows that the retailer participated in the jet fuel

      19   sales transactions, but there's no evidence that it did

      20   not.  And that's all I have.

      21            ALJ RIDENOUR:  Thank you, Mr. Cataldo.

      22            I do have some questions for you, and they are

      23   lengthy, so please be patient with me.

      24            MR. CATALDO:  Okay.

      25   BY ALJ RIDENOUR:
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       1       Q    First, I don't believe there's any dispute

       2   among the parties that retailer is a buying company.

       3   And if, you know, Petitioners and CDTFA feel

       4   differently, please let me know during your

       5   presentation.

       6            So having said that, is it Appellants's

       7   contention that because it's a buying company it's

       8   automatically entitled to a seller's permit?

       9       A    Because -- well, if you -- let's look at the

      10   regulation .

      11       Q    Um-hum.

      12       A    And I'm just going to pull it up right now.

      13            So here's the important thing is -- that's why

      14   I read this whole regulation.  I did not want to, but I

      15   thought it was important.  We have to look at -- what

      16   is -- what is the definition of a buying company.  What

      17   is it doing?  It's performing administrative functions,

      18   including acquiring goods and services.  That's what was

      19   done here.  That's what retailer did here.

      20            And then there's a lot of words about when it

      21   is and when it is not going to be respected.  Those

      22   words are the sole purpose to redirect.  Now, if you --

      23   if it's not -- if the sole purpose of the buying company

      24   is not to redirect the local sales tax, it shall be

      25   issued a seller's permit and shall be regarded as the
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       1   seller of tangible personal property it sells or leases.

       2            Again, the retailer was acquiring goods at the

       3   location in Fillmore.  The United-Oakland deal discussed

       4   this almost exact situation.  So because there's only

       5   one place of business, yes, I believe under 1699 under

       6   the buying company right, if you -- in our case, if you

       7   meet this regulation because this was -- this was being

       8   done at Fillmore, that, yeah, the sales have to be

       9   allocated to Fillmore, the only place of business.

      10       Q    Okay.  So, yes, you agree it first needs to be

      11   found a place of business?

      12       A    Well, yes.  Like, for example, if there's a

      13   buying company in some far remote place that does all

      14   this stuff, it's not in California, there's no seller's

      15   permit that's going to be issued.

      16       Q    Okay.  Just wanted to clarify.  Thank you.

      17   Okay.  As for your laches argument, is it -- just to

      18   clarify, is it Appellants's position that Petitioners

      19   caused any delay?

      20       A    Well, the Petitioners filed the petition and

      21   then did nothing else.  They didn't actively prosecute

      22   their claims.  They were coming to the Board to say,

      23   "Hey, we have a problem.  We have a claim," and now we

      24   filed our petition and then did nothing.

      25            They let the CDTFA kind of run with it, but
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       1   they ran a really strong burst for a little bit and then

       2   stopped.  And I have to look and say, Well, you know,

       3   three years in -- three years go by.  Did the

       4   Petitioners do anything to say, "Hey, what's going on

       5   with our claim that we have?"  There was nothing.

       6            So to the extent that they sat on their hands

       7   and did nothing, yes, they have some fault in this.

       8       Q    Okay.  So --

       9       A    But it's not required.  I'm sorry.  I didn't

      10   mean to interrupt.

      11       Q    Right.  I'm sorry.  Go ahead.

      12       A    It's not -- I don't think laches requires that.

      13   It's unreasonable delay and prejudice.  Those are the

      14   two things.  It's not someone got a benefit or didn't

      15   get a benefit.  Unreasonable delay, which I think the

      16   record shows clearly there was, and prejudice, which is,

      17   I mean, if you find that, "Hey, all of this evidence

      18   that's CDTFA is kind of picking at and complaining about

      19   not showing what it really shows and, therefore, it's a

      20   use tax.  And it's a use tax to Houston."

      21            There's prejudice there.  We would have had the

      22   opportunity to look into and get the evidence if

      23   three -- more than three years didn't just evaporate.

      24       Q    To follow up on that, so on March 29th, 2008,

      25   CDTFA received Petitioner's petition.  And then on
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       1   August 4th, 2008, CDTFA noticed Appellant that it

       2   intended to reallocate.

       3            As to that, I don't understand your position as

       4   to how Petitioners caused any delay.

       5       A    How Petitioners caused any delay?

       6       Q    Correct.

       7       A    Okay.  So there was a -- let me go to the -- I

       8   want to make sure I'm answering your question.

       9       Q    Thank you.

      10       A    So August 28th, 2008 they requested an

      11   extension.  I'm sorry.  Can you repeat again where what

      12   --

      13       Q    So if am correct in my timeline, in March of

      14   2008 CDTFA received Petitioner's petition.

      15       A    Right.

      16       Q    And they were, you know, taken by CDTFA -- I'm

      17   just going to refer to BOE as CDTFA.

      18       A    Okay.  That's fine.

      19       Q    Yeah.  And then on August 4th, 2008, CDTFA

      20   noticed Appellant that it intended to reallocate well

      21   within the timeline for it to issue its decision.  And

      22   so at that point I am kind of unsure as to how

      23   Petitioners caused a delay if they gave their petition,

      24   CDTFA notified Appellant and then Appellant filed on

      25   October 3rd, 2008, its petition for that against that
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       1   notification.

       2       A    Right.  So the Petitioner in these reallocation

       3   cases, I mean, other than file your petition, there's no

       4   obligation for them to do anything.  So it is the

       5   CDTFA's responsibility to run it through the

       6   regulations.  The allocation group is supposed to look

       7   at it.  The only way I can point to the Petitioners and

       8   say, "It's your fault," is not through that period but

       9   from the period November 2008 all the way through 2012.

      10   I mean, the years that had gone by.  And this is the

      11   Petitioner's claims and you didn't say anything, you

      12   didn't ask, "Hey, how's our claim going?  Should we be

      13   worried about it?"

      14            So to the extent we can point the finger at

      15   Petitioner, it's really limited to that doing nothing --

      16       Q    Okay.

      17       A    -- in that period of time.

      18       Q    Right.  Thank you very much.  Appellant asserts

      19   that the four-year delay caused unreasonable and

      20   prejudicial because business operations in Fillmore had

      21   since closed and many documents are no longer available

      22   and witness testing -- memories had waned; is that

      23   correct?

      24       A    Yes.

      25       Q    Okay.  According to the records, CDTFA received
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       1   Petitioner's petitions on March 29th, 2008, and then

       2   just four -- over four months later, on August 4th, 2008

       3   CDTFA notified Appellant that it intended to reallocate

       4   the local tax at issue; correct?

       5       A    Let's check Exhibit D because intended -- does

       6   it say "intended"?  Sorry.

       7            Okay.  So I'm looking at the August 4th, 2008,

       8   letter.  "Based on information in our possession" -- and

       9   this is August 4th.  It's from the State Board of

      10   Equalization to Fillmore.  Based on the information in

      11   our possession, it is the Board's position that the

      12   registered location is not a valid sales office.

      13            "It is our opinion that the taxpayer's sales

      14   are negotiated in Houston; therefore, no local tax

      15   should" -- "should is do" -- I'm reading it -- "the City

      16   of Fillmore.  Accordingly, based on our date of

      17   knowledge, March 27th, 2008, and we propose to

      18   reallocate the local tax.  If you do not agree with our

      19   position, you may appeal this decision by requesting an

      20   appeals conference."

      21            So that's what was sent to --

      22       Q    So I misspoke.  Not intended, but proposed.

      23       A    Yes.  Yes.  Proposed.

      24       Q    Okay.  To which then Appellant did file a

      25   petition against that for that -- of that notification

0046

       1   on October 3rd, 2008 in response.

       2       A    Yes.  Yes.  They were a little confused when

       3   they it.  Like, "Why are you skipping through this whole

       4   process?  Shouldn't we be looking at it at the

       5   allocation level?  Why are you just suddenly going to

       6   appeals?"  But they did.  They responded to it and said

       7   they didn't agree in their letter, and then they got two

       8   letters -- got a letter back on the 29th saying, "No.

       9   Appeals --"

      10            Oh, yeah.

      11       Q    Okay.  Mr. Cataldo, I'm going to stop you.  I

      12   do -- I have learned this case inside and out so I know

      13   all the letters, notifications, everything, but I'm

      14   going to keep continuing with my laches questions.

      15            When Appellant received that August 4th, 2008,

      16   notification, what steps did Appellant take to obtain

      17   documentation, testimony, et cetera supporting its

      18   position at that time?

      19       A    At that time they looked at it and they said,

      20   "Okay.  Well, this is the United-Oakland deal.  This is

      21   what we have to do in order for this to work.  We have

      22   all the documents that we need."  And they did have all

      23   the documents that they needed, and it's their position

      24   to this day all of the documents that they needed they

      25   have.  But the CDTFA's position is that these documents
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       1   are not good enough and that we need more information.

       2   And it is -- if that more information is what causes

       3   Fillmore to lose this, then that would be prejudicial.

       4       Q    I understood the argument to be that because

       5   there was a four-year delay, you were unable to get the

       6   documents and everything.  But now you're saying you had

       7   it in -- Appellant had it in 2008.  So can you please

       8   clarify?

       9       A    So we had the documents that are actually

      10   essential to deciding the case, like the -- the

      11   agreements, the agency agreement, the -- the purchase

      12   agreement.  But information and details that we didn't

      13   have, if you look at a lot of the information requests

      14   after, like in 2013 and '14, once they actually started

      15   picking up the case and the details information -- which

      16   frankly, that information is sort of irrelevant to the

      17   case.  It doesn't change it.  But they are asking for

      18   it.  And if they're concluding all this info that you

      19   don't have, we're going -- even though it's our view

      20   that this info is not relevant, if they say it is -- and

      21   you're going to decide or they're going to decide based

      22   on this lack of information you lose, well, then, we

      23   maybe would have been able to get that information three

      24   and a half years earlier.

      25       Q    To which I then ask you if you had the
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       1   documentation in 2008 and submitted it -- I'm saying

       2   "you."  I know you were not the representative at the

       3   time.  If you had given CDTFA that documentation in

       4   2008, CDTFA probably -- and you can address this -- had

       5   been able to in 2008/2009 looked at the documentation

       6   and then been able to provide those questions for

       7   additional documentation.

       8            So, again, this lapse in time of Appellant

       9   giving CDTFA the documentation when it was notified in

      10   2008 of this potential reallocation, I'm having a hard

      11   time wrapping my head around.  So if you could please

      12   clarify?

      13       A    Let me -- yes.  And I think it was just the

      14   tone of these letters.  One paragraph, very little

      15   investigation and just the definitive, "We've decided

      16   that this" -- "It's going to get reallocated.  And you

      17   can appeal.  Go to the appeals conference."

      18            So if you're the Appellant and you're looking

      19   at this and you're reading the correspondence, they

      20   said, "Hey, why are you jumping the gun?"  They even

      21   brought it up.  "You're jumping the gun."  But there was

      22   no response to that.  It was just, "You'll be contacted.

      23   You will be contacted by the appeals division," is what

      24   the letter said.

      25            In the letter before that Fillmore sent, they
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       1   said, "Hey, we've got this stuff.  We're gathering this

       2   stuff."  And then their response was, "You'll be

       3   contacted."

       4            Does that answer your question?  Because I feel

       5   like maybe I didn't answer it.

       6       Q    Okay.

       7       A    Like, okay, the November 10th, 2008, letter.

       8   "They will notify you of the time and place of the

       9   conference."  They didn't say, "Can you give us the

      10   information?"

      11       Q    Well, Appellant did -- sorry to

      12   interrupt Appellant did indicate in its October -- it's

      13   an October 3rd, 2000, petition that it was in,

      14   quote-unquote, in the process of obtaining copies of

      15   documentation and that it expected to provide that

      16   information within 30 days.  And then there was a three

      17   and a half year lapse between that letter and when

      18   Appellant gave the documentation.

      19       A    Right.  So let's -- because that's interesting.

      20   We expect within 30 days to give you this information.

      21   We're gathering it, whatnot.  But then what happened was

      22   within less than 30 days we got the letter from the

      23   State Board of Equalization.  That's the October 29th

      24   letter.  "We feel this issue can be best addressed at

      25   the next level of the appeals process.  Therefore, we're
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       1   forwarding your appeal to our appeals section.  You'll

       2   be contacted regarding the scheduling of an appeals

       3   conference at a later date."

       4            No "Can you provide us information?"  No

       5   questions.  None of that.  And then on the 10th, they

       6   kind of say the same thing.  "This is to acknowledge

       7   your appeal of our proposed reallocation.  You didn't

       8   give us any new information.  Your appeal didn't present

       9   any new information."  I mean, this is on the 10th.

      10   Like they hadn't even asked for the info and they're

      11   already saying, "We decided and you can go to appeals."

      12   Like, honestly, it seemed like they just didn't want to

      13   do this.

      14            Maybe they're -- I mean, they mentioned

      15   staffing in the D&R.  I don't know what it is.  What I

      16   do know is, at least from the documents I'm looking at,

      17   the allocation group didn't really do any work on this

      18   and it got sent to appeals.  And then eventually someone

      19   in appeals looked at it and said, "Hey, wait a minute.

      20   We forgot to go through the whole process that the

      21   allocation group's supposed to do.  Let's kick it back

      22   down to them."  And that was three-plus years.

      23       Q    And during that time Appellant didn't find

      24   it -- Appellants's been in this position more than once.

      25   They've had such cases.  And so I'm just kind of
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       1   curious, like, why they just wouldn't submit the

       2   documentation so that they could have it.

       3       A    So I'm speculating now because there's nothing

       4   in the record about this.  But if it were me and I'm

       5   looking at it and they say, "We've already decided," at

       6   the allocation group."  And we send a letter saying,

       7   "Wait.  Wait.  What about the rules?  What about the

       8   regulations?  What about the allocation group performing

       9   an investigation of any kind?"

      10            But, no, they already decided.  And, "You'll be

      11   notified.  We're sending you to appeals."  Who's

      12   notifying me?  Where do I send it to?  Normally in

      13   most -- now, this is a reallocation case.  It's very

      14   unique.  But typically when you're representing a

      15   taxpayer, you're at an audit.  You get IDRs, and then

      16   you answer the IDRs.  And if you don't in a timely

      17   fashion, the Department of Revenue, whoever you're

      18   dealing with -- CDTFA, FTB -- they don't just disappear

      19   for three years and not say, "Hey, where are your

      20   responses?"  They say, "Where are your responses?"  And

      21   that didn't happen here.  So that's a long-winded way of

      22   trying to answer your question.

      23       Q    Okay.  No.  I appreciate it.  Okay.  It is

      24   indicated in the record that this matter was one of

      25   eight CDTFA appeals, to which Appellant was concurrently
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       1   a party.  And Appellant, having participated with CDTFA

       2   and deciding the prioritization of the appeals gave

       3   several other appeals higher priority because CDTFA had

       4   not distributed some of -- that amount that were

       5   reported to Appellants's pending the outcome of appeals.

       6            What is Appellants's position on this?  And

       7   especially in the context of laches.

       8       A    So I'm not aware of anything in the record

       9   where Appellant said, "Hey, just ignore this case."  I'm

      10   not aware of anything.  And they say in the D&R, they

      11   say there was some scheduling.  But I don't see

      12   anything.  I'm not aware of any sort of document or

      13   letter saying, "We're going to back-burn this case."

      14       Q    Okay.  Thank you.  And then one more question

      15   with regards to laches.  I understand the unreasonable

      16   delay, but it -- in general laches is defined as the

      17   neglect or failure of a plaintiff to assert a right for

      18   such a period of time that results in prejudice to

      19   defendant requiring that the plaintiff's cause of action

      20   would be barred in equity.

      21            Would you agree with that?

      22       A    Well, not in this case because we don't have a

      23   plaintiff in this case.  If that's what you're getting

      24   at, like, you have to be a plaintiff for laches to

      25   apply.  I don't think that's the case.  I think it can
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       1   be applied against a government agency.

       2            You know, one of the things -- and I was

       3   looking at this case -- maybe just pull it up.  Yeah.

       4   It's cited at Brown vs. State Personnel Board.  So they

       5   were talking about laches in the context of a local

       6   administrative agency exercising quasi-judicial

       7   functions.  And one of the things they said is

       8   unreasonable delays as a matter of law when there's no

       9   statute of limitations.  And you think about the

      10   reallocation regulations.  Other than what the panel had

      11   pointed out earlier about, "Hey, you know what?  You

      12   have a right to say issue a decision now within" -- if

      13   it's within 90 days.

      14            Well, once that's done and that opportunity is

      15   over, there's no statute of limitations.  We could sit

      16   here forever.  There's no -- nothing to compel the

      17   Board's acts.  So in those cases -- and this was at --

      18   it's that Brown case at page 1160.  That's kind of like

      19   where you would apply laches.

      20            Like, normally you have the statute of

      21   limitations that's supposed to protect you from these

      22   long delays.  Like, what's the policy behind the statute

      23   of limitations?  Its, you know, evidence disappears over

      24   time.  Where there's no statute of limitations is where

      25   laches is particularly applicable, and that does apply
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       1   here.

       2       Q    I've read the case, but if you could please

       3   remind me, was the government agent -- or the agency not

       4   asserting a right in that case?

       5       A    Were they not asserting a right?

       6       Q    Were they asserting a right?  Because my

       7   question is, is that -- the reason why I'm trying to --

       8   CDTFA, in all intents and purposes, was not a party to

       9   this reallocation.  They are pretty much a first-tier

      10   tryer of fact as to whether the reallocation.  They

      11   aren't, you know, receiving the money.  They aren't --

      12   it's not a NOD.  It's just they have -- CDTFA is

      13   deciding who gets the money.  It's -- so, therefore,

      14   it's not asserting a right to the money.

      15            Can you expand on that, your position?

      16       A    Well, I thought I saw something that said that

      17   they were a party, in the reg -- in the reg.  But, yeah,

      18   I mean, I think -- yeah.  Okay.  So this is -- I'm just

      19   going to refer to 35056 -- (a)(9), "Party" means the

      20   jurisdiction filing a petition for redistribution, any

      21   notified jurisdiction, and the assigned section."  The

      22   assigned section of CDTFA.  So I think under -- at least

      23   under this regulation, they're a party.

      24       Q    Okay.  Thank you very much.

      25       A    You're welcome.
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       1       Q    Now we're on to place of business.

       2       A    Oh, boy.  All right.

       3       Q    Like I said, I went through this file inside

       4   and out.

       5       A    Excellent.  I appreciate it.

       6       Q    Of course.  Let's see.  The meeting regarding

       7   the master sale agreement, which I'll refer to hence

       8   forth as MSA, took place in late September before the

       9   October 1st sublease between Retailer and Inspired.  Is

      10   it Appellants's contention that the Fillmore office was

      11   Retailer's place of business when that meet took place?

      12       A    Yes.

      13       Q    And can you expand on how that is?

      14       A    Agency.

      15       Q    So your -- so is it Appellants's contention

      16   that an agency's place of business is transmuted into

      17   the principal's place of business?

      18       A    When the agency agreement is explicit and the

      19   whole purpose of the agreement is to set up a place and

      20   that is the place, then yes.  And that's the case here.

      21   The entire purpose of the agency agreement was to set up

      22   the office.  So Inspired did that, and while they were

      23   there, they were acting as the agent and that was their

      24   place of business.

      25            And I will point out that I don't think that
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       1   is -- like I said, it's cumulative, that evidence, as

       2   far as participation in the sales, the invoicing, the

       3   purchase orders, the authorizations.  That is enough for

       4   participation in the orders.  Participation in any way,

       5   any way.

       6       Q    Well, we'll get to participation of sales.

       7   Believe me, I've got it all figured out.

       8            So do you have legal authority as to the 2006

       9   agency agreement transmuting agency's place of business

      10   by principle by just merely having that agreement?

      11       A    Just general agency principles.  I mean, I

      12   don't have it right now, but I don't think it would be

      13   hard to find.  I mean, you could look at the Civil Code.

      14   I don't have it right now.  I don't.  So I couldn't

      15   point it to you.  But, I mean, the Civil Code is full of

      16   definitions about what agency is.  Contractual rights.

      17   If we look at the actual contract, the agency

      18   agreement's a contract.  If you look at the contract,

      19   what does it say?  The agent acts for the principal.

      20   Like they're doing it as if the principal is doing it

      21   itself.

      22       Q    Okay.  Thank you.

      23       A    I mean, we could look at -- I mean, in a tax

      24   case, we have the Borders case.  That's been mentioned.

      25   And, you know, Scripto, if we want to go all the way
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       1   back to the Supreme Court talking about the distinction

       2   between an independent contractor, employee, for tax

       3   purposes.  It's irrelevant.

       4       Q    Okay.  Thank you.  Just again, a lot of these

       5   questions are just so I can wrap my head around it when

       6   I write -- when we write the opinion.

       7       A    Happy to have the questions.

       8       Q    Thank you.  Does Appellant have any evidence

       9   demonstrating that retailer ever intended itself, not

      10   through its agency, or intended or that it ever did

      11   physically use the Fillmore office?  Like, did it have

      12   employees that were an agent work out of it?  Did it

      13   ever -- Retailer itself, not agency, make use of the

      14   office and have external indications tending to show the

      15   office is its place of business?  Like external signage,

      16   advertising, websites, any of that?

      17       A    So my answer is, again, agency, and I'll

      18   explain.  The people working for Inspired Development

      19   who were there at the office were acting as agents of

      20   Retailer.  So the fact that there was no employee of

      21   Retailer there, if that is even a fact -- I don't know

      22   for sure.  There's nothing in the record, but it doesn't

      23   matter that place was operated under an agency agreement

      24   and people who were fulfilling the obligations were in

      25   that office.
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       1            No signage.  We have to think about this

       2   transaction.  This is a captive jet fuel purchasing

       3   company.  So it's not like we're looking for foot

       4   traffic to sell jet fuel.  So the notion that, you know,

       5   the signage and business cards or whatever, that -- I

       6   don't think that is relevant to this case.

       7       Q    Okay.  Thank you very much.  And now

       8   participations in the sales.  We're almost -- I know.  I

       9   know.  I understand -- I understand that it's

      10   Appellants's contention that the MSA was negotiated at

      11   the Fillmore office.  There's been a couple dates

      12   mentioned, September 27th, September 28th.  Can you

      13   please clarify Appellants -- which date Appellant is

      14   contending?

      15       A    Which date that?

      16       Q    The meeting took place.

      17       A    I'm just looking for the -- pardon me.  I'm

      18   looking for the declaration because it says it in there.

      19       Q    Okay.  Take your time.  No worries.

      20       A    I believe it's the 28th.

      21       Q    Twenty-eighth?  Thank you.  Can you please

      22   expand on what exactly was negotiated at the Fillmore

      23   office?  And any evidence that a real negotiation took

      24   place during that meeting?

      25       A    I don't know.  I only have what you have as far
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       1   as the evidence.  I will say that I don't think the -- I

       2   mean, let's look at the law again for a second, single

       3   place of business.

       4       Q    Get closer, please.

       5       A    Oh, okay.  Single place of business.  So if

       6   there's a single place of business, it goes there.  It's

       7   allocated there.  Like, we don't need to go to this

       8   question of, "Oh, well, there's two competing.  Which

       9   one do we go to?  Well, there was the principal sales

      10   negotiated?"  That isn't a thing that we even need to

      11   deal with because there's not two, there's just one.

      12   Well, what happened at that office when they -- when

      13   they executed these agreements and what are these

      14   declarations really saying about what happened there?  I

      15   mean, I don't know.  I read the declarations.  And just

      16   like -- like -- like you can read them, and that's kind

      17   of all I can see from it.  But what I can say is that

      18   it's really, like again, cumulative evidence of

      19   participation in the sale.

      20       Q    Speaking of the declarations, I did read them.

      21   And the declarants each say that the meeting took place

      22   on September 28th.  Yet according to the travel

      23   documentation provided, Mr. Kersey (phonetic) and

      24   Mr. Jones each checked out of their hotel on September

      25   27th, the day before, and Mr. Logo (phonetic) flew out
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       1   of LAX, which is approximately 60 miles from the City of

       2   Fillmore, the morning of September 28th at 10:55 a.m.

       3            I was hoping you could please help me

       4   understand the discrepancy between the statements made

       5   in the declarations and the declarants' travel

       6   itineraries.

       7       A    I'm going to admit, I didn't look at that one.

       8       Q    Yeah.  I told you I looked at everything.

       9       A    Let me -- I really don't have any comment on it

      10   just because there's -- I mean, I have to find it.  Let

      11   me see.  Where is the travel itinerary?

      12            There it is.  Sorry.

      13       Q    Okay.

      14       A    I'm looking at the travel itinerary now.  Check

      15   in, check out.  This is a hotel, I think Expedia.  28th,

      16   check -- I'm looking at -- okay.  I'm blind.  Where are

      17   my glasses?  There we go.  Zoom it.  Check in, 26, check

      18   out, 27th.  Okay.  I see what you're saying.  I don't

      19   know.  I don't know.

      20       Q    Thank you.  Let's see --

      21       A    I mean, I'm looking at one that says check out

      22   the 28th.  I mean, there's one that says the 27th, but

      23   then now there's one that says the 28th.

      24       Q    Would that be Mr. Logo (phonetic).

      25       A    That's Mr. Logo, yes.
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       1       Q    Thank you.  And I understand you --

       2   Appellants's position is that the negotiations isn't

       3   really relevant; however, I still have a couple more

       4   questions about it, please.

       5       A    Okay.

       6       Q    So I was looking at the MSA and it is all typed

       7   except for the gallon amounts, which Appellant's

       8   position is that, you know, it was negotiated at this

       9   meeting.  So I'm just having a hard time wrapping my

      10   head around why all but just the gallon amounts would be

      11   typed up if it was negotiated at the meeting.

      12       A    Well, I think it's because they don't know the

      13   exact amount they're going to have.  It's just a

      14   requirement.  And, I mean, if you look at the -- not

      15   agency agreement but the master sales agreement --

      16       Q    That's Exhibit A-5; correct?

      17       A    A-5.  So, I mean, it talks about -- like we

      18   don't know exact -- the specific quantity.  Like --

      19   okay.  So let's start with -- it's A-5, page 3.

      20            Let's look at number 2, quantity and limits.

      21   "Buyer and seller agree that although the specific

      22   quantity of aviation fuel, equipment, supplies, and

      23   other related items the buyer is under obligation to

      24   purchase --"

      25            It's not fixed by this contract.
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       1            -- "buyer is obligated to make purchases of at

       2   least 2.5 million to 15 million gallons."  So that's

       3   what they were obligated to do.  But it recognized the

       4   specific quantity was not fixed by the contract.  Yeah.

       5   And then 6, when known or capable of estimation --

       6            So, I mean, I think there was just an

       7   understanding that they didn't know exactly the amount

       8   but that there was a procedure in place for -- for

       9   placing the orders.

      10       Q    Okay.  So to follow up on that, are you saying

      11   the only things that were negotiated or talked about at

      12   the meeting were the gallon amounts?

      13       A    Well, I -- no, I'm not saying that.  Maybe it

      14   is; maybe it's not.  I don't think the evidence said

      15   limits it.  It could have been.  I mean, the -- the

      16   declarations are the only things in evidence about what

      17   happened there.

      18       Q    Okay.  Thank you.  Before I continue with the

      19   rest of my questions, I want to acknowledge that the

      20   parties disagree whether the documentation Appellant

      21   provided were actual purchase orders authorization to

      22   release inventory.

      23            Having said that, OTA will use those terms when

      24   discussing the documentation for ease of reference.

      25   Okay?
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       1            Regarding the purchase orders, Appellant

       2   contends that the purchase orders from customer were

       3   regularly and systematically reviewed, processed, and

       4   approved at the Fillmore office and that the review of

       5   the purchase orders include checking them against the

       6   MSA, authorizing the release of fuel only if that -- the

       7   orders were consistent with the terms of the MSA.

       8            Do I have that correctly?

       9       A    I think so.

      10       Q    Okay.  So I've reviewed the purchase orders,

      11   and the range in each purchase order is inconsistent

      12   with the maximum -- the minimum gallon amount delineated

      13   in the MSA.  And so -- and Ms. Cooperman (phonetic) said

      14   that, in her declaration, that she reviewed orders,

      15   ensured the orders were within the prescribed

      16   requirements set forth by the MSA.  And if a purchase

      17   order was not correct, it was her duty to reject the

      18   order and notify customer as to the bases of the

      19   rejection.

      20            Is there any evidence that Ms. Cooperman

      21   rejected an incorrect purchase order?

      22       A    There is no evidence of that.  And, you know, I

      23   don't mean to go back to laches now --

      24       Q    Okay.

      25       A    -- but it's the perfect, like, example of where
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       1   it would matter.  Like, there's no evidence now of that.

       2       Q    Okay.  Thank you.

       3            The purchase orders indicate that Retailer will

       4   sell aviation fuel to the customer pursuant to its

       5   order, but there's a wide range.  So could you please

       6   help me understand based on that, how Retailer would

       7   know how much fuel to sell to customer?

       8       A    How Retailer would know how much fuel to sell

       9   to customer?

      10       Q    Yeah.  You know, like by looking at that

      11   purchase order, Retailer is going to have to provide

      12   customer fuel at different locations, different

      13   airports.  And, you know, different amounts of gallons

      14   different days.

      15       A    Mm-hmm.  Yeah.

      16       Q    So based on that purchase order, which

      17   Appellant is contending is a purchase order, how

      18   would -- can you please help me understand how Retailer

      19   would know the amounts and the locations based on that

      20   purchase order?

      21       A    I think the amounts, the specific amounts --

      22   you know, I don't know because there's no evidence in

      23   the record as to how the specific amounts were

      24   determined.

      25       Q    Okay.  Thank you.  Give me a minute, please.
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       1   All right. I'm going to just go into invoices and this

       2   will --

       3            (Reporter interrupted)

       4       Q    I'm going to move on to invoices.  Thank you.

       5   It appears from the evidence that the invoices were sent

       6   subsequent to the month the fuel was sold, for example,

       7   bring that invoice dated May 4th, 2007.  It's denoted as

       8   the monthly billing for the sale of fuel in April 2007.

       9            Is it Appellants's contention that billing

      10   activity done after the sale qualifies as participation

      11   in the sale?

      12       A    Yes.

      13       Q    Okay.  And can you please expand on that.

      14       A    Participation in the transaction in any way.

      15   So that's one of the things that I think is part of

      16   participating in the transaction.  It's just one.  It's

      17   not the only one.  It doesn't carry the whole day.  I

      18   mean, there's other things as well.  But that would be,

      19   I think, included.

      20       Q    Perfect.  Thank you, and that concludes my

      21   questions.  We'll do questions with the panel, and then

      22   we'll give the stenographer a break.  Would that work?

      23            THE COURT REPORTER:  Yes.

      24       A    Yes.  Okay.  So, Judge Wong, do you have any

      25   questions?
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       1                         EXAMINATION

       2   BY ALJ WONG:

       3       Q    I do have a few questions for Appellant, mostly

       4   regarding -- sorry -- mostly regarding the buying

       5   company regulation in 1699 at the time (h), right?  So

       6   part (h).  But before that, could you give me some

       7   background on Fillmore?  Where is it located, like

       8   just --

       9       A    It's in Ventura County.

      10       Q    Okay.

      11       A    I don't -- I -- I mean, I'm not sure, like,

      12   other than it's in Ventura County what -- I don't know.

      13   Like I could check Wikipedia and see what it says.  I

      14   mean, that's kind of what I've done.  So there's nothing

      15   about it that jumps out at me as particularly, like,

      16   different or relevant to -- for this case, but --

      17       Q    Yeah.  I'm just -- I'm just wondering what its

      18   relation to selling -- buying and selling jet fuel is.

      19       A    Oh, it's -- well, I mean, we -- you kind of got

      20   to go back to the United-Oakland agreement and how that

      21   was borne out of the adoption of the regulation in the

      22   first place.  And the back and forth, what should the

      23   regulation say, what should it not say, there were, you

      24   know, cities and counties saying, "This is too loose."

      25   There were others saying, "Hey, the localities should be
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       1   able to negotiate these economic development

       2   agreements."  So it's like -- part of the economic

       3   development agreement was having an office in Fillmore.

       4            The connection between Fillmore and the jet

       5   fuel?  Like there's -- no jet fuel passed through

       6   Fillmore.  The jet fuel went -- or went or it was in the

       7   storage tanks in the airport.  But, I mean, if you look

       8   at the regulation and the United-Oakland deal, the

       9   Board's reaction to that, and then AB 451, you don't

      10   need to have a connection with the locality for the jet

      11   fuel.

      12       Q    Was one of the reasons why Retailer was formed,

      13   was it for the purpose of redirecting local taxes, like

      14   one of the purposes?

      15       A    So -- okay.  So there's stated purpose of --

      16   okay.  There was the sales tax refund claims and this

      17   was in the briefing.  That was one of the purposes for

      18   the setup.  There was an economic development agreement.

      19   So part of the reason was this economic development

      20   agreement.  That's permissible.

      21            I mean, the legislature recognized -- if you

      22   look in the exhibits about the AB 451 as well as the

      23   prior legislation that was vetoed, everyone there in the

      24   descriptions, these agreements are legal.  The

      25   localities are allowed to enter into economic
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       1   development agreements, and they can do it how they want

       2   to do it.  And they can compensate how they want to.

       3   They're independent in that way.  And the CDTFA can't go

       4   in -- there's no state law prohibiting it.  CDTFA can't

       5   prohibit it.  And they can't do policies that would

       6   influence or mess with the contracts that these

       7   localities entered into.

       8       Q    Was Retailer's sole purpose redirecting local

       9   sales taxes?

      10       A    No.  No.

      11       Q    Okay.  What were the other purposes it was

      12   formed for?

      13       A    To facilitate the refund of sales taxes on jet

      14   fuel that were ultimately used in international travel.

      15   So before -- and I think they're still doing this

      16   actually, even though this whole reallocation single

      17   place of business has been changed because of AB 451,

      18   they're still doing this because certain jet fuel used

      19   in international travel is not taxable, but having a

      20   single entity file all the returns, they can get the

      21   refunds back versus going to the supplier, all the

      22   different suppliers, and having to do it that way.

      23       Q    Retailer -- did Retailer cease to exist or

      24   close down shortly after the law was changed that you're

      25   referring to?  I'm specifically referring to Regulation
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       1   1802 -- at the time it's -- I think it's (b)(6)(B),

       2   which changed where the sale of jet fuel takes place.

       3   And it became effective like January 1st, 2008.  My

       4   understanding is that Retailer stopped doing business in

       5   Fillmore shortly after that order.

       6       A    That is correct.  And, you know, I kind of want

       7   to follow up on the last question.

       8       Q    Sure.

       9       A    Because you were asking about the sole --

      10       Q    Yeah.

      11       A    And it's in the regulation itself.  The buying

      12   company is not formed for the sole purpose of

      13   redirecting local sales tax if it has one or more of the

      14   following elements and I'm going to skip that markup.

      15   That's one of them, that's not relevant in this case.

      16   The other is issues and invoice or otherwise accounts

      17   for the transaction.

      18            So not a lot has to be done for it to not be

      19   the sole purpose.  Now, we've done that, so it's not

      20   sole purpose, but there is other purposes besides

      21   redirecting that was here.  Nevertheless, I understand

      22   where you would say, "Hey, you know what?  You can't

      23   come here and say that" -- and I don't even think

      24   redirecting is the right word.  It's just this is where

      25   it's allocated.  And you located in Fillmore.  If part
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       1   of the reason and part of the incentive of relocating --

       2   or locating in Fillmore was the sales tax allocation

       3   deal, that's permissible.  And I think by the fact that

       4   they closed up shop in 2008, January 1, kind of tells

       5   you it's significant but not sole.

       6       Q    Pretty clever.  But -- so my other question is,

       7   it goes to Judge Ridenour's question regarding

       8   negotiations.  So my understanding is Retailer and its

       9   customer, its main customer, is it the only customer it

      10   had?

      11       A    Yes.  Well, pretty much.  I mean, there was

      12   affiliates as well.  But for the most part, it was just

      13   the airline and its affiliates.  Those were the only --

      14       Q    But they share common ownership; is that

      15   correct?  Like --

      16       A    Yes.  Yeah.  They complete -- yeah.  It's

      17   captive.  Like, the airline owned the retailer

      18   100 percent.

      19       Q    Okay.  I know CDTFA in their decision or

      20   supplemental or maybe both even, they mentioned this.

      21   But, like, in what sense was it a negotiation if both

      22   parties are related?  Like -- yeah, in what sense is it

      23   a negotiation?

      24       A    Yeah.  I mean, that's a good question.  Like a

      25   negotiation as far as, like, hemming and hawing back and
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       1   forth, offer, counteroffer.  I don't think the word

       2   "negotiation" requires that level of counteroffer.

       3   Like, and I thought about this scenario.  Like, I always

       4   go to the hardware store and you're going to go buy a

       5   hammer, as like the simplest application of sales tax

       6   you could possibly come up with.

       7            And I go in to buy a hammer, and the hammer

       8   costs, I don't know, $12.  I pull it off the shelf.  I'm

       9   not hemming and hawing.  I'm not saying, "How about

      10   nine?"  I'm just paying it.  That's kind of like the

      11   negotiation of what's happening and why sales tax is

      12   allocated to that place.

      13       Q    That's all the questions I had for now.  Thanks

      14   for your presentation.

      15       A    You know, I would like to kind of follow up on

      16   one thing that you mentioned because you did mention

      17   that the setup was clever.  And it was.  Fillmore wasn't

      18   the one who set it up.  I mean, Oakland-United kind of

      19   did this.  And then it came to light, and then the

      20   legislature sort of stopped it.  So it's like this has

      21   been done before, and Fillmore and I don't know how many

      22   other cities said, "Okay.  Well, if Oakland's going to

      23   get this and X city is going to be able to do this, we

      24   should be able to do this too."  And I think the law

      25   requires they are treated equally.  So I just wanted to
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       1   put that in there.

       2            ALJ WONG:  Thank you.

       3            MR. CATALDO:  Thank you.

       4            ALJ RIDENOUR:  Thank you.

       5            Judge Brown, did you have any questions?

       6            ALJ BROWN:  I do not have any questions.  Thank

       7   you.

       8            ALJ RIDENOUR:  All right.  It's 2:45.  We're

       9   going to take a five-minute recess.  We're off the

      10   record.  And thank you.  Oh, you know what?  We'll have

      11   a ten. Give -- thank you.  Ten-minute break.

      12            (Break taken at 2:46 p.m.)

      13            ALJ RIDENOUR:  Welcome back.  We're back on the

      14   record.

      15            Petitioners, you have 20 minutes.  When you're

      16   ready, Ms. Varney, please begin your presentation.

      17            MS. VARNEY:  Thank you very much.

      18   

      19                        PRESENTATION

      20   BY MS. VARNEY, Representative for the Petitioner:

      21            In an effort to be sensitive to time and also

      22   not to be overly repetitive in terms of a lot of

      23   information that's already been exchanged and questions

      24   you asked and so forth and things that are already

      25   submitted in the record on our briefs, I'm going to kind
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       1   of touch on some of the points that were -- are, you

       2   know, important to me as brought forward by Mr. Cataldo.

       3            First and foremost I wanted to bring up the

       4   fact that the CDTFA or SBE, they're contracted by the

       5   local jurisdictions here in California to collect and

       6   remit the local tax on their behalf and then distribute

       7   it and fund it back to them.  So in that regard, they

       8   are constantly reviewing and monitoring and so forth on

       9   behalf of the jurisdictions because they are paid to do

      10   so by those.

      11            Our role is to kind of backstop that process in

      12   that we also monitor and look to make sure that, based

      13   on our knowledge of laws and regulations, that the local

      14   tax is being allocated to the proper jurisdiction.

      15            One of the important points, I think, also is

      16   to note that when a business applies for a seller's

      17   permit, the information that may be provided at that

      18   time may not, you know, be fully complete in the sense

      19   that it may not -- it may say that it's going to be

      20   sales, but in terms of the greater details in terms of

      21   that office's operations or so forth.  So when a

      22   seller's permit is registered and issued by the State

      23   Board of Equalization and then is -- by virtue of the

      24   address that is registered, they issue the tax area code

      25   that then tells them where they're going to distribute

0074

       1   the local tax to once the taxpayer files the return.  So

       2   the address becomes relevant there in terms of how the

       3   CDTFA knows where to fund that local tax based on the

       4   tax return.

       5            So one of the things -- one of the comments

       6   that Mr. Cataldo made is referencing to revoking the

       7   seller's permit.  This case was not about revoking a

       8   seller's permit.  It was more about determining what the

       9   proper place of sale was.  Is that the City of Fillmore?

      10   Was it registered properly?  Is that where the local tax

      11   belongs?  Or should the seller's permit be registered to

      12   another location, in this case, potentially their

      13   out-of-state headquarters?  So MuniServices, on behalf

      14   of the Petitioners, we first became aware of the offices

      15   in the city of Fillmore back in -- starting in 2006 and

      16   filed one case back in 2006 on behalf of a retailer and

      17   then subsequently filed on seven other retailers in

      18   2008, of which this case is relevant to one of them.

      19            As was discussed, many of these cases were

      20   going through the process simultaneously, so a lot of

      21   the investigation and work that was being done not only

      22   by ourselves on behalf of Petitioners but also CDTFA was

      23   a lot of overlapping of case investigations, et cetera.

      24            We had visited Fillmore in February of 2008

      25   prior to our filing our petition and also done thorough
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       1   investigation of the facts that we could obtain in terms

       2   of where the point of sale would be related to the sales

       3   of jet fuel involved in this case.

       4            One of the other points I wanted to touch on

       5   was the issue of the timing on the letters that were

       6   brought forward and that somewhat translated into the

       7   Appellants's discussions about laches is the fact that

       8   there was also a change, a regulatory change, on 1807

       9   that changed the different levels of appeal.  And so I

      10   think what occurred at that time was when they initiated

      11   the original letter advising the City of their proposed

      12   reallocation in this action, they realized that they

      13   needed to step back and run it through the appeals

      14   process, and that subsequently ended up with a separate

      15   decision to us and the -- the -- ultimately the D&R.

      16            I don't think that the Appellant can in any way

      17   make comment as to what we were doing or not doing on

      18   behalf of our petitioners during the time that this case

      19   was under investigation by the CDTFA.  Again, there's no

      20   way he would know what actions we may or may not have

      21   taken in terms of trying to be involved in resolving the

      22   issue as we do every day on behalf of all of our -- all

      23   of our clients and all the petitions that we file.  A

      24   Couple of the other things is that the arguments being

      25   made in this case are repetitive of arguments made in

0076

       1   the other cases of which the Appellant was denied.  And

       2   the key dispute in this case was whether or not the

       3   office in the city of Fillmore was a place of business

       4   of the retailer and whether or not actual sales

       5   negotiation occurred at that.  And without belaboring

       6   that, we disagree that either of those things apply in

       7   this case for all of the, you know, regulations in terms

       8   of place of sale -- and I apologize.  I'm mumbling

       9   probably a little bit here -- but for a sales office to

      10   be considered a place of business.

      11            (Reporter interrupted)

      12            MS. VARNEY:  710.0013 states that for a field

      13   sales office to be considered as a place of business for

      14   the purposes of the Bradley Burns, the retailer must

      15   have proprietary interest in that office space.

      16            In this case I think that we have discussed and

      17   determined that the retailer did not have propriatory

      18   interest in that office space at the time that they

      19   claim that the MSA was negotiated in September prior to

      20   these -- the lease to the retailer from Inspired

      21   occurred.

      22            Also, using that office on occasion for the

      23   purposes that they claim still is somewhat

      24   unsubstantiated.  The documentation as presented in this

      25   case does not actually -- is not an actual purchase
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       1   order, and it doesn't actually identify the specific

       2   number of gallons that are going to be purchased, nor do

       3   their claim of the invoices that are supposedly

       4   generated at that office do not identify specific

       5   amounts that were purchased and utilized at the

       6   different airport locations during the periods in

       7   question.

       8            Also, at the appeals conference, the prior

       9   conference that had been held, statements were made by

      10   the retailer that the negotiations of that MSA was

      11   not -- was merely just to -- let me -- that the actual

      12   terms of the MSA were not being -- that the gentleman

      13   that he delegated the authority to was only to execute

      14   the document at that time.  It did not authorize them to

      15   actually determine the terms of the MSA.  And as we've

      16   already discussed, the supposed -- or the alleged

      17   purchase orders, again, all of them were the same.  They

      18   noted the same minimum and maximum, which we've already

      19   established did not match the terms in the MSA as did

      20   the purported invoices do not specify how many gallons

      21   were actually utilized, and, therefore, how could that

      22   be an invoice when you don't -- you aren't invoicing for

      23   an actual amount?

      24            Also, we -- I wanted to state that we don't

      25   have any disagreement with the issue of the buying
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       1   company, and so I won't be addressing anything further

       2   on that issue in this and that we are in agreement with

       3   the CDTFA's decision in the supplemental -- the D&R and

       4   the supplemental D&R, that it is a use tax and that for

       5   those contracts that were -- and purchases in excess of

       6   the $500,000 limit, that those allocations would go

       7   directly to the petitioning jurisdictions balances being

       8   allocated through the county by pool.  So I believe

       9   that's all I have right now.

      10   

      11                         EXAMINATION

      12   BY ALJ RIDENOUR:

      13       Q    Thank you very much.  To expand on your

      14   argument regarding execution versus negotiations, can

      15   you please expand as to the authorization to execute an

      16   agreement.  Would that be same as to allow them to

      17   negotiate an agreement?

      18       A    Again, I will speak to that only in the sense

      19   of reiterating the statements that were made by the

      20   retailer at the -- so Mr. Meissner who was an officer --

      21   or manager of the retailer said that he delegated his

      22   authority to sign the agreement.  And in this

      23   authorization he delegated them to execute it, but gave

      24   them no authority to negotiate the terms.  So that was

      25   the basis of that comment.
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       1            ALJ RIDENOUR:  Thank you.  That's all the

       2   questions I have for now.

       3            Mr. Wong -- Judge Wong, do you have any

       4   questions?

       5            ALJ WONG:  I do not.  Thank you.

       6            ALJ RIDENOUR:  Thank you.

       7            Judge Brown?

       8            ALJ BROWN:  I do not have any questions right

       9   now.  Thank you.

      10            ALJ RIDENOUR:  Thank you.  And with that, we

      11   will move over to CDTFA, who I believe has 30 minutes.

      12   So please begin your presentation.

      13            MR. BACCHUS:  Thank you.

      14   

      15                         PRESENTATION

      16   BY MR. BACCHUS, Tax Counsel:

      17            I'm going to give the bulk of the presentation

      18   and at the end Mr. Claremon is going to address a few

      19   points.  But before we get to the substance of the

      20   appeal, we first want to clarify, the Department's role

      21   in these local tax matters.

      22            The Department administers the allocation of

      23   local tax between the various jurisdictions that impose

      24   taxes pursuant to the Bradley-Burns uniform local sales

      25   and use tax law.  When there is a dispute regarding the
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       1   allocation of local tax, it is appealed via petition to

       2   the Department's local revenue branch and then to the

       3   appeals bureau but the parties in a local tax appeal are

       4   the petitioning jurisdiction, and the substantially

       5   affected jurisdictions.

       6            We also note that there are other jurisdictions

       7   that are not parties in this local tax appeal in that

       8   they are not present here but will otherwise be affected

       9   financially based on the outcome of this appeal, as

      10   described in our Exhibit A, the decision and

      11   recommendation.

      12            There was mention of Regulation 30506 that

      13   lists the applicable section within the -- within the

      14   Department as a party, but that is just for purposes of

      15   naming who's involved in the appeal process, not that

      16   the Department is a party, meaning that the Department

      17   would not benefit one way or the other with any

      18   financial gain or loss based on the outcome of these

      19   local tax appeals.

      20            With that in mind, Fillmore's contention that

      21   the Department's delay in gathering evidence should bar

      22   any reallocation under the equitable doctrine of laches

      23   misses the mark.  Laches provides a defense or bar to

      24   claims by those who neglected to assert their rights in

      25   a timely manner when the delay has caused prejudice to
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       1   the party claiming the laches defense.

       2            Here, the petition jurisdictions timely filed

       3   their petitions.  There was no delay by a party to this

       4   action and any determination that the reallocation of

       5   local tax is barred by laches would punish petitioners

       6   for a delay they did not contribute to.  Accordingly,

       7   there is no basis for applying the doctrine of laches to

       8   these facts.

       9            As to what specifically occurred during the

      10   period of August 4th, 2008 and September 26, 2012 in its

      11   October 3rd, 2008 petition, Fillmore indicates that it

      12   was in the process of gathering documentation to submit

      13   to the Department.  The Department acknowledged the

      14   petition in letters dated October 29, 2008 and

      15   November 10th, 2008 and indicated that it was referring

      16   the matter to the appeals bureau.

      17            In December 2008 the Appeals Bureau returned

      18   the matter to the Department for the issuance of a

      19   decision.  The appeals bureau recognized, as was pointed

      20   out in the October 3rd, 2008, petition that it was

      21   premature to refer these -- this appeal to the appeals

      22   bureau prior to the issuance of a -- of the Department's

      23   decision and/or supplemental decision.

      24            In February 2012 the Department again requested

      25   documentation from Fillmore, which Fillmore responded to
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       1   by email dated April 6th, 2012 and letter dated

       2   April 16th, 2012.  The Department issued its decision on

       3   September 26th -- 26th, 2012.  There's no formal record

       4   of what transpired between January 2009 and February

       5   2012, however, as has already been mentioned, this

       6   matter was one of eight local tax cases involving the

       7   City of Fillmore that were all happening at the same

       8   time.

       9            Some of the other matters involved local tax

      10   that the Department was holding in abeyance pending the

      11   outcome of the appeals.  Also unlike here, the amount at

      12   issue in those cases continued to accrue each quarter.

      13   Therefore, the parties informally agreed that the

      14   Department would prioritize the other appeals ahead of

      15   this appeal at issue today.  The -- and during 2009,

      16   '10, and '11, the Department worked to complete the

      17   other appeals before working on this appeal, and at that

      18   time Fillmore's representative was representing Fillmore

      19   in all the appeals.  So it was beneficial to -- not only

      20   to Fillmore to handle the cases where the local tax was

      21   held in abeyance, but also to representatives and to

      22   basically everybody that was involved.  There had to be

      23   some type of prioritization to the cases so that they

      24   could start working them through and getting them

      25   resolved.
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       1            Appellants here today have mentioned a few

       2   times in relation or in regard to this argument about

       3   laches, that a lot of the evidence that could have been

       4   gathered wasn't gathered, and that's the prejudice that

       5   the City of Fillmore experienced that they didn't know

       6   or couldn't foresee what evidence they needed to retain

       7   for when this case eventually came to an appeals -- to

       8   the appeals bureau and eventually to the Office of Tax

       9   Appeals, which we find a little surprising given that

      10   that the City of Fillmore was on notice in 2008, that

      11   this -- that the -- that the local tax was -- now I

      12   forget -- I forget the term from the -- from the -- from

      13   the original letter, but that they were proposed to

      14   reallocate the tax from Fillmore to these other

      15   petitioning jurisdictions.  And -- and the questioning

      16   that has happened today kind of touched on -- on the

      17   fact of why wouldn't -- why didn't or why wouldn't

      18   Fillmore have -- in anticipation of -- of this matter

      19   going forward, why wouldn't they have kind of set aside

      20   the evidence as opposed to just kind of letting it go

      21   wherever it went?  So the Department is a little bit

      22   surprised by that admission.

      23            Turning now to the substance of this appeal, as

      24   I will explain in greater detail, the allocation of

      25   local tax to Fillmore was correct only if the applicable
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       1   tax was sales tax rather than use tax and the place of

       2   sale was a location of the retailer in Fillmore.

       3            Pursuant to Section 6051 and Regulation 1620(a)

       4   and (b), a retail sale is subject to sales tax if two

       5   conditions are satisfied.  First, the sale occurs in

       6   California, which there's no dispute about that; and

       7   two, there's participation in the sale by a California

       8   location of the retailer.  Here, there's no dispute that

       9   the sales occurred in California when the jet fuel was

      10   delivered to customer at the respective storage tanks at

      11   airports in this state; therefore, the critical question

      12   is whether there was participation by any California

      13   location of Retailer.

      14            It is undisputed that the storage tanks were

      15   not owned or operated by retailer and that the fuel

      16   located in the storage tanks was commingled with fuel

      17   owned by other persons.  The storage tanks for the

      18   airport were not place of businesses of the retailer.

      19            Accordingly, the only location that could

      20   qualify as a place of business of the retailer is

      21   Inspired's Fillmore office.  A place of business must be

      22   a place where the retailer actually conducts business

      23   and generally must be a place the retailer has a

      24   proprietary interest in or otherwise hold out as its

      25   place of business.
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       1            You can see Annotations 701.0013 and 710.0024,

       2   "Where an agent working out of its own place of business

       3   performs activities on behalf of a principal, the

       4   agent's business location is generally not the business

       5   location of the principal."

       6            Here, pursuant to agency -- to an agency

       7   agreement between retailer and Inspired Development,

       8   which is in Exhibit 1 to our Exhibit A, Inspired was

       9   required to lease or purchase -- or purchase commercial

      10   space necessary to create a regional sales

      11   administration center in Fillmore.  The space was to be

      12   leased in Inspired's name and not as retailer's agent

      13   and did not require retailer to make any payments.  On

      14   or about September 28th, 2006 representatives of

      15   retailer and its customer met at Inspired's Fillmore

      16   office at 751-F Ventura Street in Fillmore.  Then on

      17   October 1st, 2006 retailer entered into a nine-year

      18   lease with Inspired for the nonexclusive use of office

      19   space at that location for a monthly rent of $100.

      20   That's in Exhibit 2 to Exhibit A.  However, Inspired,

      21   not Retailer, is listed as the occupant on the signage

      22   displayed on the building and door at the office

      23   location.  They see pictures in Exhibit 3 to Exhibit A.

      24            On May 7th, 2008, the Department visited the

      25   Fillmore office and found the doors locked and no one
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       1   present, which is in Exhibit 6 to Exhibit A.  The

       2   Department also telephoned Inspired's landlord who

       3   stated that he had never heard of Retailer.

       4            There's also no evidence or contention that

       5   retailer's employees ever worked at the Ventura Street

       6   location.  Instead, activities at the office were

       7   conducted by Joyce Cooperman who, in her declaration,

       8   stated that she was the office manager at Inspired's

       9   Fillmore office.  That's in Exhibit 12 to Exhibit A.

      10            In summary, there is no evidence that retailer

      11   ever held this office out as retailer's place of

      12   business in any way.  The only time a representative of

      13   Retailer was at that location was prior to the term of

      14   its lease as one of two parties invited by Inspired to

      15   meet at that location.  At no time during the lease

      16   of -- during the term of the lease did the retailer

      17   occupy or use the location in any way.  Accordingly, the

      18   Fillmore office did not constitute an actual place of

      19   business of retailer.  As such, no place of business of

      20   retailer participated in the sales at issue and, we're,

      21   the applicable taxes, use tax, which is properly

      22   allocated through the Countywide thorough the

      23   jurisdiction's of use where the storage tanks were

      24   located.

      25            While the -- while the foregoing is
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       1   dispositive, we also address whether Fillmore -- whether

       2   the Fillmore office participated in sales.

       3   Participation is a transaction necessary --

       4   participation in a transaction necessarily means that

       5   the local place of business of the retailer must have

       6   some meaningful effect on the sales process, that is,

       7   the participation must serve some real purpose in the

       8   actual sales process and involve some genuine physical

       9   interaction from the sale of that location.  Activities

      10   that are not necessary for the sales process and/or that

      11   take place after the sale is complete, do not constitute

      12   participation in the sale.

      13            In addition, general business activities that

      14   support a retailer's sales activities do not constitute

      15   participation in any particular sale.

      16            Fillmore's first contention is that it

      17   negotiated the master sales agreement for all monthly

      18   sales at the Fillmore office on or about September 28th,

      19   2006.  As explained in greater detail in Exhibit A, both

      20   parties at the meeting derived their authority to sign

      21   the agreement from the same person -- that's Exhibit 8

      22   to Exhibit A -- and the MSA was seemingly prepared prior

      23   to the meeting with the only information added to the

      24   MSA at the meeting were being handwritten notations

      25   specifying the minimum and maximum limits of gallons to
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       1   be purchased each month and the parties' signatures.

       2   And that comes from the declaration of Bill

       3   Kersey (phonetic) of Ryan, LLC, which is in Exhibit C --

       4   no.  Sorry.  That comes not from his declaration but

       5   from the appeals conference transcript, which is in

       6   Exhibit C.

       7            Yet there's no evidence that the parties

       8   negotiated those limits, meaning the minimum/maximum

       9   gallons of fuel per month at the meeting or that they

      10   were authorized to negotiate at the meeting at all.

      11   Rather the declaration relied on by Fillmore, found in

      12   Exhibit 11 to Exhibit A which is Mr. Jones' declaration,

      13   makes the uncredible and unsubstantiated statement that

      14   the entire agreement was negotiated there.  As such

      15   while we have no reason to dispute that the MSA was

      16   signed at Inspired's Fillmore office, there is

      17   insufficient evidence to support that any negotiations

      18   took place there.  And as previously stated, it was, in

      19   fact, Inspired's office, not retailers, especially not

      20   on September 28th, 2006, which was prior to the

      21   commencement of retailer's $100 a month sublease for the

      22   office space.  And regardless, the MSA was not

      23   negotiated at the Fillmore location.

      24            Fillmore next contends that participation in

      25   these monthly statewide aviation fuel purchases occurred
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       1   at that location through the actions of Ms. Cooperman

       2   who we again note was an office manager at the Inspired

       3   office.

       4            The MSA required customer to order goods by

       5   notification to Inspired, including the quantities to be

       6   -- quantities to be furnished.  Specifically the MSA

       7   reads, quote, Customer shall notify retailer or Inspired

       8   when specific deliveries are required.  Customer's

       9   delivery order shall indicate the delivery location,

      10   manufacturer, model number, quantity desired, and

      11   preferred delivery date, end quote.  This shows that the

      12   orders required were received by retailer at its Houston

      13   headquarters when the amounts of fuel needed -- that

      14   actual amounts of fuel needed, were provided by

      15   customer.  Mr. Corsi confirmed at the appeals conference

      16   that the fuel needs were communicated by customer to

      17   retailer at the Houston office.  That's, again, in

      18   Exhibit C.

      19            Customer would then issue a document to

      20   retailer indicating a range of how much fuel it needed

      21   for the subsequent month, Exhibit 7 to Exhibit A.

      22            These documents were issued a few days prior to

      23   the start of the month and were signed by Ms. Cooperman

      24   some days later.  In response to these documents on the

      25   same day she signed it, Ms. Cooperman would issue an
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       1   authorization to release inventory, which is the name of

       2   the form, which indicates the maximum amount of fuel

       3   Retailer was authorized to sell to customer for any

       4   given month.

       5            According to her declaration found in

       6   Exhibit 12 to Exhibit A, Ms. Cooperman stated that,

       7   quote, If the document was not correct, it was my duty

       8   to reject the order and notify the customer as to the

       9   basis for the rejection.  If the document was deemed

      10   acceptable, I would notify retailer via an authorization

      11   to release inventory that it was permitted to release

      12   inventory to customer, end quote.  Whereas the

      13   communications to the Houston headquarters put retailer

      14   on notice of the fuel requirements, any document

      15   received and inventory release form completed by

      16   Ms. Cooperman at best serves only as unnecessary

      17   reminders.  The documents she received stated an

      18   identical range each month, which actually incorrectly

      19   indicated the minimum and maximum monthly gallon amounts

      20   per the MSA.  Yet Ms. Cooperman never rejected the

      21   orders indicating that the orders and Ms. Cooperman's

      22   actions bore no real purpose or had any real effect on

      23   the sale.

      24            In addition, for several months -- for several

      25   of the months at issue, retailer released fuel prior to
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       1   receiving the release forms, and each month retailer

       2   released more gallons than was authorized on the

       3   authorization forms.  Again, indicating that the

       4   authorization forms were not actually necessary to the

       5   sales process.  Based on this information, which is

       6   explained in more detail in Exhibit A, these orders and

       7   releases served no real purpose in the sale process and,

       8   we're, do not constitute participation in the sales at

       9   issue.

      10            As to the argument regarding buying companies,

      11   I just wanted to make one -- kind of make one statement

      12   about that, and then we'll reserve our further analysis

      13   of that argument in post hearing briefing.  But there's

      14   no dispute that retailer is a buying company and that as

      15   a buying company Retailer is recognized as a separate

      16   legal entity entitled to hold a seller's permit for any

      17   location that meets the criteria of Section 6072 and

      18   Regulation 1699.  However, there is no authority for the

      19   proposition that a different standard applies to buying

      20   companies with regard to what constitutes participation

      21   or a place of business of the Retailer.

      22            We note in the Board of Equalization memorandum

      23   opinion Cities of Agoura Hills a similar argument was

      24   raised by the City of Fillmore that a retailer's

      25   location was entitled to a seller's permit even though
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       1   it did not meet the basic requirements of Section -- of

       2   Regulation 1699.  As stated in that memorandum opinion

       3   subdivision (h) of Regulation 1699 does not and cannot

       4   abrogate other legal requirements to the issuance of a

       5   seller's permit, including particularly as to the

       6   location to which a permit can attach.

       7            To summarize, the Fillmore office was never a

       8   place of business of retailer during the relevant

       9   periods at issue.  Moreover, the September 2006 meeting

      10   and the actions of Ms. Cooperman did not constitute

      11   participation in the sales at issue within the meaning

      12   of Regulation 1802.  For each of these reasons on their

      13   own, the applicable tax for the sales at issue was use

      14   tax, which was properly reallocated to Petitioners and

      15   the other jurisdictions through their respective

      16   countywide pools.  Accordingly, Fillmore's appeal should

      17   be denied.

      18            And I'll let Mr. Claremon make statements.

      19            MR. CLAREMON:  Thank you.

      20   

      21                         PRESENTATION

      22   BY MR. CLAREMON, Tax Counsel:

      23            Good afternoon.  To -- to briefly respond to

      24   some of the arguments that have been raised by the City

      25   of Fillmore here, as Mr. Bacchus has explained, the
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       1   issue here is based in the application of basic

       2   allocation rules, specifically was there a place of

       3   business of a retailer?  And did it negotiate or

       4   otherwise participate in the sales?  Appellant here

       5   today -- or excuse me -- the City of Fillmore here today

       6   has made a number of assertions as to why the

       7   application of those rules does not apply in this

       8   particular appeal or applies differently in this

       9   particular appeal, including the buying company rules

      10   under 16 -- under Regulation 1699(i) formerly (h), which

      11   Mr. Bacchus addressed?  None of those arguments are

      12   valid.  For example, Regulation 1620 allows for

      13   participation by an agent, but only when working out of,

      14   quote, such places of business such referring to a place

      15   of business of the retailer.

      16            Regulation 1802(a)(1) states that if there is a

      17   sole and state place of business of the retailer, it is

      18   the place of sale for all sales in which it

      19   participates.  That is stated in that subdivision.  So

      20   in both cases, the basic rule still applies.  It must be

      21   a place of business of the retailer and that place of

      22   business must participate in the sale.

      23            Likewise, with regard to jet fuel, Regulation

      24   1802(b)(6) discusses when allocation is to the place of

      25   delivery prior to 2008.  It does not dictate when
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       1   allocation is to another location.  And in fact, the

       2   subdivision concludes in subparagraph (e) with the

       3   statement that "otherwise taxes allocated as provided

       4   elsewhere in this regulation."

       5            With regard to Fillmore's discussion of another

       6   matter involving the sale of jet fuel, we note that the

       7   allocation of local tax is based on the facts and

       8   circumstances of each particular appeal or allocation.

       9   It is not the CDTFA's position that a buying company's

      10   office cannot be the place of sale.  The question is

      11   whether in a particular circumstance the facts support

      12   that conclusion.  For example, if a buying company

      13   actually placed an employee at its in-state office, held

      14   out -- held out that location as their place of

      15   business, and that employee genuinely took orders that

      16   had a necessary and meaningful impact on the

      17   transactions, then we would conclude that that buying

      18   company's office was the place of sale.  As Mr. Bacchus

      19   has discussed, that is not the case here.  It is the

      20   equal application of the allocation rules to

      21   different -- a different set of facts and circumstances.

      22            With regards to negotiations, I note that the

      23   City of Fillmore has asserted here that they -- these

      24   were essentially the same company, that these were not

      25   arm's length transactions, but rather a captive
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       1   arrangement that's how he described it.  And this

       2   position is not just at odds with the idea that the MSA

       3   was negotiated at the Fillmore office on September 28,

       4   2006, but that it was subject to deliberation at all at

       5   that point if we are talking about essentially two

       6   entities that are acting as one.  The contention here is

       7   that after internally developing this purchase

       8   agreement, this master sales agreement for however long

       9   it took, this key element of the agreement, the actual

      10   range that's going to be purchased, was left to the

      11   weekend before it was to take effect.

      12            And that, again, as Judge Wong has alluded to,

      13   it's hard to understand what form negotiation would take

      14   in this instance, but more than just negotiation, the

      15   fact that this wasn't already settled.

      16            This was an internal deliberation essentially

      17   two parties acting as one.  It's somewhat unreasonable

      18   given the way it's been described here today with regard

      19   to the buying company's arguments, that not only this

      20   would be left to be negotiated but that it wouldn't have

      21   already been decided in this internal deliberation.  So,

      22   again, we do not believe that any negotiation of the

      23   master sales agreement took place in Fillmore.

      24            And then finally I note that whether a location

      25   has been issued a seller's permit is not determinative
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       1   of local tax allocations.  The allocation analysis is

       2   based on the actual facts of the transaction.  In almost

       3   all local tax allocation cases such as this one, when a

       4   retailer is attempting to direct local tax to a specific

       5   location, it obtains a seller's permit for that

       6   location.  It is a fact or a circumstance of pretty much

       7   all local tax allocation cases like this one, and it is

       8   simply not a relevant fact in determining the proper

       9   allocation of local tax.  Local tax is based on the

      10   facts of the transactions themselves and the nature --

      11   and the actual nature of the office itself as whether

      12   it's an office of the retailer.  Thank you.

      13            ALJ RIDENOUR:  Thank you.  Thank you.

      14            MR. BACCHUS:  I did -- I did want to clarify.

      15   I made a misstatement in my conclusion when I said that

      16   the use tax was properly reallocated to Petitioners and

      17   the other jurisdictions to their countywide pools.

      18   That's not accurate.  Some of them were directly

      19   allocated for those transactions that were over

      20   $500,000.  So I just wanted to clarify that we had some

      21   direct reallocation and some through the countywide

      22   pool.

      23            ALJ RIDENOUR:  Thank you very much for the

      24   clarification.  I do have a couple of questions,

      25   Mr. Bacchus.
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       1                         EXAMINATION

       2   BY ALJ RIDENOUR:

       3       Q    I just want to have it for the record, does

       4   CDTFA dispute that retailer was a buying company?

       5       A    We do not dispute they were a buying company.

       6       Q    Thank you.  And I know you touched on laches

       7   and you spoke about it, however, can you please respond

       8   to Appellants' assertion that because it went from like

       9   allocation group to appeals back to allocation group

      10   there was this misunderstanding and miscommunication to

      11   Appellant and, we're, they weren't able to -- or did not

      12   provide the documents?  Department, please give us a

      13   response to that.

      14       A    Sure.  We don't -- we don't dispute that there

      15   was -- that it was prematurely sent to the appeals

      16   bureau in -- at the end of 2008.  And in discussing it

      17   with the appeals bureau, our understanding was it was

      18   returned within a few weeks, that that was -- that error

      19   was noted -- was noticed and -- and it was sent back.

      20            I'll just reiterate what I said before.  The --

      21   the -- the Department just finds it hard to believe that

      22   a jurisdiction knowing that local tax was proposed to be

      23   reallocated, that they would not retain documentation or

      24   evidence that could potentially stop that reallocation

      25   during the appeal process.
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       1            The amount of time that seemingly no work was

       2   being done or that we don't have any formal

       3   documentation that work was being done on this case, it

       4   was -- it was a long time, abnormally long.  But, again,

       5   there were other Fillmore cases for other companies,

       6   other retailers that -- that were being worked through.

       7   So the fact that Fillmore is arguing that it was

       8   prejudiced by the -- by the fact that they did know to

       9   keep the documentation when they were going through

      10   these cases, these other cases, and knowing that there

      11   was a proposal to reallocate the tax for this particular

      12   case is hard to believe.

      13       Q    Okay.  Thank you.  And I have one more

      14   question.  I don't know if it would be best answered by

      15   you or Ms. Stocker, so I will let you guys decide after

      16   I answer the question -- ask the question.

      17            So in my minutes and orders I asked the parties

      18   to address the 90 days of that.  So my question is:  The

      19   regulation says, "If the assigned section does not issue

      20   a written decision within six months of the date

      21   received it a valid petition, the Petitioner may request

      22   the signed section issue to issue its decision," etc.

      23            So then I looked up what "Petitioner" means,

      24   and so Petitioner means jurisdiction that has filed a

      25   timely and valid petition.  So then I went, "Okay.
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       1   Well, what's the definition of a 'petition'?"  And

       2   petition, the definition includes as well as a

       3   jurisdiction's written objection to a notification that

       4   local or district tax previously distributed to the

       5   jurisdiction was incorrectly allocated and distributed

       6   to be redistributed.  So my question is, is what CDTFA's

       7   position Appellant becoming a Petitioner once State

       8   Appellant filed that -- you know, filed the written

       9   objection, does that start a 90-day clock for which a

      10   notified jurisdiction can ask for written decision?

      11       A    I will confer.

      12            So our understanding or how -- how it works is,

      13   the petitioners when this case the jurisdictions that

      14   were petitioned that that allocation to Fillmore, that's

      15   one way to petition, and then once there is a decision

      16   or determination that the local tax would be

      17   reallocated, the objection to that is also a petition.

      18            So in this case we have petition -- the

      19   petition jurisdictions and then we have City of Fillmore

      20   who is also a Petitioner.  I think we have -- there's

      21   two kind of petitions and we have both in this case.  So

      22   we have the -- the petitions that were filed by certain

      23   jurisdictions, which are the first kind of petition to

      24   get -- get that money that was allocated somewhere else.

      25   Then for other jurisdictions, they did not file a
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       1   petition and -- but we -- but we, CDTFA, notified the

       2   City of Fillmore that we would reallocate that money.

       3   We gave them notification.  And then they filed an

       4   objection to that, which also became a petition.  So

       5   they are also a Petitioner.  I think that is the

       6   petition.  So I'm not a hundred percent sure what the

       7   question is, but -- so the six-month clock would start

       8   -- if that's the question -- would start at that point

       9   in terms of after six months, they can request an

      10   update --

      11            (Reporter interrupted)

      12       A    Request that the decision be issued within 90

      13   days.

      14       Q    Okay.  And I did miss -- my apologies.  I

      15   misspoke.  When I read the regulation, I jumped -- I

      16   jumped the six-month --

      17       A    Yeah.

      18       Q    -- first.  So I guess to clarify my question,

      19   once CDTFA, the allocation group did not issue a formal

      20   decision in response to Fillmore's petition and they did

      21   not -- if -- and correct me if I'm wrong -- they did not

      22   issue that decision within that six-month period.  I was

      23   wondering if at that point the six -- the 90-day clock

      24   starts for which Fillmore could then use that 90 days to

      25   ask for a decision to be issued.
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       1       A    I do not think so.  I think that they would

       2   have had to -- so their objection constituted a petition

       3   under 30506(b)(11).  They would have had to make a

       4   request for a decision under 30506(c).

       5       Q    Four?

       6       A    Four.

       7       Q    So they --

       8       A    Correct.  And those are not the same thing.

       9       Q    Okay.  But Fillmore is -- I guess because I've,

      10   you know, I understand petitioners definitely asked for

      11   that decision to be made after six months, my question

      12   is, would Appellant also have that right?

      13       A    Any -- any -- yeah, I'm not -- (c)4 says only

      14   the Petitioner would have that right.

      15            ALJ RIDENOUR:  Thank you.  Just wanted to make

      16   sure.

      17            MR. CLAREMON:  Okay.

      18            ALJ RIDENOUR:  Thank you very much.  Those are

      19   all my questions for the Department.

      20            Judge Wong, do you have anything to add or

      21   questions, please?

      22            ALJ WONG:  Is Ms. Varney allowed respond?  I'd

      23   like to hear --

      24            MS. VARNEY:  Well, I apologize because I missed

      25   addressing that previously, but I -- I do want to
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       1   clarify a little bit.  I think that there was some

       2   overlapping in terms of our petitions and there was also

       3   appears there was a petition that was filed by the City

       4   and County of San Francisco.  And so I think that

       5   precipitated the original letter that went to the City

       6   of Fillmore back in August -- that original letter where

       7   they were proposing the reallocation.  And it's almost

       8   like the dates were identical of the petition.  So I

       9   know from our perspective when there wasn't a

      10   decision -- and this is generally how we would view

      11   it -- just addressing why we wouldn't have asked for it,

      12   a decision to be issued, if it wasn't within that time

      13   period as called for in the regulation is because we've

      14   just found that all that does is push an issue forward

      15   into the appeals process before the Department has had

      16   the opportunity to really investigate the facts.  And

      17   you aren't really gaining anything other than, you know,

      18   trying to accelerate it before it's ready, and we never,

      19   you know, have found that to be, you know, favorable to

      20   the jurisdictions or anyone in that case.  It's more

      21   important that the investigation be able to be completed

      22   and so forth, which was the reason that we did not ask

      23   relative to our petitions to have a decision to push it

      24   forward during that process.

      25            ALJ WONG:  Thank you.  Thank you.  I don't have
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       1   any other questions.

       2            ALJ RIDENOUR:  Thank you.

       3            Judge Brown, do you have any questions?

       4            ALJ BROWN:  No, I don't have any questions.

       5   Thank you.

       6            ALJ RIDENOUR:  Okay.  Thank you.

       7            Mr. Cataldo, if you like you may make a brief

       8   closing statement in response to Petitioner CDTFA's

       9   arguments for -- further address any of the questions

      10   asked by the panel, but it is not required.  Would you

      11   like to make closing remarks?

      12   

      13                      CLOSING STATEMENT

      14   BY MR. CATALDO, Counsel for Appellant:

      15            Excuse me.  Yes.  Just a few comments.  The

      16   first comment is it seems that CDTFA and Petitioner just

      17   want to disregard agency.  Inspired by note says

      18   already.  I'll say it again.  It's pretty important.

      19   Inspired Development entered into a agency agreement

      20   with Retailer.  The agency agreement was specifically to

      21   open an office.  They just want to disregard that fact

      22   when they're trying to -- trying to apply the rule of

      23   place of business.  Place of business was where Inspired

      24   Development was.  It was there on behalf of Retailer.

      25   So that's one.
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       1            Secondly, with respect to buying companies,

       2   just because -- like, I said this before earlier in

       3   response to one of your questions.  No.  Just because

       4   you meet the definition of a buying company alone

       5   doesn't mean you have a place of business.  You could

       6   have a buying company in Antarctica.  It's not going to

       7   get a California seller's permit.  But here, there's

       8   only one location.  It's a buying company, and we have

       9   ample evidence of its location being in Fillmore, ample.

      10   As a result of that, the conclusion is that the sale --

      11   the local sales tax, because there's only one location,

      12   permitted location, one, it has to go there.  And that's

      13   kind of the beginning and end of this.

      14            Just commenting on the Agoura Hills case, that

      15   was a question of, "Okay.  So you're a buying company,

      16   but you've got more than one location."  You don't just

      17   get to just pick your location.  That's kind of what I

      18   read that case as.  We don't have that situation here.

      19   There's one location or CDTFA/Petitioner's position

      20   none.  We say one.  There's no, "Hey, where are you

      21   going to go between locations in California?"

      22            The seller's permit, if there's one location,

      23   you have to -- a seller's permit is issued to a location

      24   in California.  I don't think you're going to issue a

      25   seller's permit to an office in Houston.
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       1            This gets me to sort of stepping back and

       2   looking at the standard that you have to apply here to

       3   decide whether you're going to reallocate or not, a

       4   preponderance of the evidence.  And we've talked a lot

       5   about all of the evidence that is pointing towards

       6   Fillmore.  Now, I know they've picked apart little

       7   pieces, bits and pieces of this here, there's no

       8   sublease, that wasn't allowed, things of that nature.

       9   But what I'm not seeing is any evidence of the main

      10   contention, which is:  It's use tax because it happened

      11   in Houston.  I don't think you can reach -- can find by

      12   a preponderance of the evidence that with what's in the

      13   record.

      14            Oh, I did want to at least respond to

      15   Petitioner's comment, which is true, I do not personally

      16   know what Petitioners did during this time.  This is the

      17   laches argument.  I don't know.  All I know is what's in

      18   the record, and the record shows nothing.

      19            As far as who's a party and who's not, there's

      20   a definition of party, and CDTFA is in it, if that

      21   matters for laches.  I don't think it does.

      22   Unreasonable delay and prejudice are the two things you

      23   have to find.  That is all that I have.

      24            ALJ RIDENOUR:  Thank you, Mr. Cataldo.

      25            There was a couple of arguments made from CDTFA
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       1   that I was hoping you would be able to respond and give

       2   your response to.  One was in regards to the -- that the

       3   released authorization forms weren't really a

       4   participation in the sale because they were sometimes

       5   issued after the 1st of the month and -- and I believe

       6   they said also that the maximum amounts authorized to be

       7   released were in -- the released fuel was actually in

       8   excess of the maximum amount authorized by the release.

       9   And so can you please provide Appellants' response to

      10   that?

      11            MR. CATALDO:  Yes.  So, again, we've got to

      12   look to the master sales agreement.  That kind of lays

      13   out of all the rules.  And if you don't do -- if these

      14   things were not issued, then you don't have a sale.  If

      15   you don't have the authorization and POs issued, they're

      16   not a sale.  The agreement recognizes that it's -- a lot

      17   of these things are estimates and they're not going to

      18   be a hundred percent accurate at the time.

      19            Another thing just -- I want to point out.  I

      20   mean, we keep saying participation in the sale, or I

      21   hear -- I keep hearing that.  And maybe that's just

      22   shorthand, but when you evaluate this, I would urge you

      23   to actually look closely and just read the letter of the

      24   law.  The actual regulation talks about participation in

      25   the transaction in any way, any way by the local office,
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       1   branch, or outlet is sufficient to sustain the tax.  I'm

       2   not sure if I answered your question.  Maybe I have not.

       3            ALJ RIDENOUR:  Yeah, you did.

       4            MR. CATALDO:  Okay.

       5            ALJ RIDENOUR:  Thank you.

       6            Judge Wong, do you have any questions?

       7            ALJ WONG:  I do not.  Thank you.

       8            ALJ RIDENOUR:  Thank you.

       9            Judge Brown, do you have any questions?

      10            ALJ BROWN:  I do not.  Thank you.

      11            ALJ RIDENOUR:  Okay.  I really -- I wanted to

      12   first ask since it seems the parties addressed buying

      13   companies, I wanted to see if any party still wanted to

      14   brief the issue?

      15            Mr. Cataldo?

      16            MR. CATALDO:  We would be happy to brief the

      17   issues.

      18            ALJ RIDENOUR:  Okay.  That's fine.  I'm not --

      19   thank you.  All right.  I want to thank everyone for

      20   participating.  Oh, I'm sorry.  Mr. Bacchus.

      21            MR. BACCHUS:  I'm sorry.  Mr. Claremon would

      22   like to clarify one of his answers just to make sure

      23   there's no confusion.  Because we think there may be

      24   just little confusion with regard to the -- who can --

      25   who can pull the trigger on those.
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       1            MR. CLAREMON:  Thank you.  And not even sure

       2   I'm still actually responding to the question.  But just

       3   to be clear, the City of Fillmore was a petitioner in

       4   this case, and particularly since one decision was

       5   issued for all Petitioners in this case, they could have

       6   requested a decision within 90 days pursuant to (c)(4).

       7            ALJ RIDENOUR:  So to clarify, Appellant could.

       8            MR. CLAREMON:  I mean they --

       9            ALJ RIDENOUR:  As a Petitioner.

      10            MR. CLAREMON:  They could because they were a

      11   Petitioner.  And, again, even though they're a

      12   petitioner for part of the case, there was one decision.

      13   So any petitioner could have requested that decision.

      14            ALJ RIDENOUR:  Okay.  Thank you for the

      15   clarification.

      16            MR. CLAREMON:  Thank you.

      17            MR. CATALDO:  Can I respond to that?

      18            ALJ RIDENOUR:  Yes, of course.

      19            MR. CATALDO:  And just quickly.  But the

      20   decision happened before the -- the decision happened

      21   like in an instant.  So they became a petitioner, but

      22   the decision happened.  There was no occasion or ability

      23   to ever apply that because the decision was rendered.

      24   Like:  We're done here.  You're going to appeals.  That

      25   happened well within the time frame.  The thing we're
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       1   complaining about as far as the time and the laches

       2   argument is after that the three-plus years after that,

       3   what happened.

       4            ALJ RIDENOUR:  Okay.  Thank you very much.

       5            All right.  I want to thank everyone for

       6   participating in the Office of Tax Appeals' first local

       7   tax hearing.  If there is nothing further, I'm now

       8   concluding the hearing.

       9            The record will remain open to allow additional

      10   briefing on the issue of the buying companies.  Each

      11   party's additional briefing is limited to this issue

      12   buying companies and its applicability to this matter.

      13   Any portion of a party's brief that addresses additional

      14   issues will not be considered by the Office of Tax

      15   Appeals.

      16            The deadline for Appellant to submit its

      17   additional briefing is Tuesday, January 24th, 2023,

      18   which is 40 days from today's hearing.

      19            Petitioners and CDTFA shall both have 40 days

      20   to separately file a reply brief from the date that

      21   Appellants' additional briefing is acknowledged.  That

      22   would conclude the briefing process.  That would

      23   conclude the additional briefing process unless

      24   additional briefing is requested by OTA.  At the

      25   conclusion of the additional briefing period the record
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       1   will be closed.  The judges will then issue a written

       2   decision of our -- opinion of our decision within a

       3   hundred days from when the record is closed.

       4            Today's hearing in the Appeals of City of

       5   Fillmore, et. al, is now adjourned.  This concludes the

       6   hearings for today.  Hearings will resume tomorrow at

       7   9:30 a.m.  Thank you, everybody.

       8            (Conclusion of the proceedings at 4:00 p.m.)

       9                          ---oOo---
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