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CERRI TOS, CALI FORNI A; TUESDAY, FEBRUARY 14, 2023
9:36 A M
-0-

JUDGE AKIN: We are opening the record in appeal of
Kassel , OTA Case No. 18010965. This matter is being
hel d before the Ofice of Tax Appeals. Today's date is
Tuesday, February 14th, 2023, and the approxinmate tine
is 9:39 a.m

Again, ny nane is Judge Cheryl Akin, and | amthe
| ead adm nistrative | aw judge for this appeal. Wth ne
today are Adm nistrative Law Judges Sarah Hosey and
Kennet h Gast.

As a rem nder, the Ofice of Tax Appeals is not a
court. It is an independent appeals body. The office
is staffed by tax expert and is -- tax experts -- and is
I ndependent of the state taxing agencies. Wth that,
| et me please have the parties introduce thenselves for
the record. |If you could also spell your name for our
st enogr apher, that would be appreciated. And I'Ill start
wi th Appel | ants.

MR. LASKI: Mrtiner, MORT-I-MER Laski,
L-A-S-K-1, attorney for the Appellant.

MR. GLASS: Anthony, A-NT-HONY, d ass,
G L-A-S-S, attorney for the Appellant.

Kennedy Court Reporters, Inc.
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JUDGE AKIN: Ckay. Thank you. And Franchi se Tax
Boar d?

MR. HUNTER: David Hunter, HU N T-E-R on behalf
of FTB. Good norni ng.

JUDGE AKIN: Ckay. Thank you. As confirned at the
prehearing conference and in ny mnutes and orders that
foll owed that conference, the issues to be decided in
this appeal are, one, whether Appellants' reported sale
of stock in Flexiciser Inc. during the 2007 tax year had
econom ¢ substance beyond tax considerations; and, two,
whet her the Appellant is entitled to the reported
capital loss in the anount of $2,228, 000.

The second issue includes sub-issues of whether
Appel  ant has substantiated his reported basis in full
or in part in Flexiciser, and whether Appellant is
entitled to any | oss or deduction during the 2007 tax
year for | oans or advances nade to Flexiciser prior to
the reported sale, which amunted to $809, 900 -- sorry.
$809, 937 by the end of 2020 -- 2007.

So, M. Laski, is this consistent with your
under st andi ng of the issues to be deci ded?

MR. LASKI: Yes.

JUDGE AKIN.  And M. Hunter?

MR. HUNTER: Yes, Lead Judge AKkin.

JUDGE AKIN:  Thank you. Al right. Wth that, I'd

Kennedy Court Reporters, Inc.
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like to nove on to the evidence in this appeal. [I'Il
start with Appellant's exhibits. | do have the docunent
you submitted. 1'Il get to that in just a nonent.
Before | do, at the prehearing conferencing, we
noted that Appellant had 28 exhibits, |abel ed
Appel lant's Exhibits 1 through 28, which would be
admtted into the evidence at the hearing today. In
preparing for the hearing, | did note that there was
actually a 29th exhibit that was submtted with the
preheari ng conference statenent. It just was -- | ooks
like it was omtted fromthe index. So | just wanted to
doubl e check with Appellants and see if the intention
was to have that admtted as well.

MR. LASKI: Yes, it was, Your Honor.

JUDGE AKIN:. Ckay. And Franchise Tax Board, did
you see that exhibit? It's Exhibit 29. It would have
been the | ast two pages of the exhibits Appellants
submtted wth their prehearing conference statenent.

It is aletter that is dated January 11th, 2014, from
Greg Wal l ace, CPA, to FTB's protest hearing officer. It
was al so Appellant's Exhibit Awith a reply brief.

MR. HUNTER: | thought | saw it before, Judge. W
have no objection.

JUDGE AKIN. Ckay. Wth that, then we wll be
adm tting Appellant's Exhibits 1 through 29 w t hout

Kennedy Court Reporters, Inc.
800. 231. 2682



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

objection. And those are now admtted into the
evidentiary record.
(EXH BITS 1 THROUGH 29 WERE ADM TTED | NTO THE RECORD.)

JUDGE AKIN: Franchi se Tax Board -- oh, let ne back
up. Wth respect to the docunent that was provided this
norning, M. Laski, could you clarify whether this is
i ntended as a visual aid for your presentation today, or
is it intended to be admtted as evi dence?

MR LASKI: It's primarily neant to be a visual
aid, Your Honor. It could be used as evidence, but it's
no nore than a summary of what's been witten the | ast
four years.

JUDGE AKIN. Okay. And Franchise Tax Board, did
you have any objections to the use of these docunents as
visual aids during the presentation today?

MR. HUNTER: | have no objection, Lead Judge AKin.
As a matter of fact, | believe the |ast three pages
we' ve already seen. So no objection.

JUDGE AKIN: Agree. Ckay. Thank you. We will use
that as a visual aid during the presentation today. So
t hank you all for that.

Franchi se Tax Board, it |ooks |ike you had
Exhibits A through I. At the prehearing conference,
Appel l ants did not have any objections to those

exhibits. So FTB's Exhibits A through | are now

Kennedy Court Reporters, Inc.
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admtted into the evidentiary record.
(EXH BITS A THROUGH | WERE ADM TTED | NTO THE RECORD. )

JUDGE AKIN:  And just checking, there are no
addi ti onal exhibits fromeither party?

MR. LASKI: No, Your Honor.

MR. HUNTER. No, Judge.

JUDGE AKIN. Ckay. Thank you. So |ast, before we
junp into presentations, | was going to quickly go over
the order of the proceedings today. So Appellants wll
have their presentation first, and they have 25 m nutes
for that presentation. Follow ng Appellant's
presentation, | will turn to ny Panel to see if they
have any questions for Appellant's representatives.

After that, Franchise Tax Board will have tine
for their presentation, which has been estimted at 20
m nutes. Followi ng FTB's presentations, | wll again
turn to ny Panel to allow any questions of Franchise Tax
Board, after which, I wll allow 5 m nutes for
Appel lant's rebuttal or closing statenent.

Following that, | will have a final opportunity
for questions that Panel nay have for either party
before concluding the hearing. Any final questions
before | nove on to the presentations?

MR. LASKI: No, Your Honor.

JUDGE AKIN. Okay. Well, then, | believe we're

Kennedy Court Reporters, Inc.
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ready for Appellant's presentation. M. Laski and/or
M. dass, you have 25 minutes, and you may begin when
you' re ready.
PRESENTATI ON
MR, LASKI: Ckay. | think it's appropriate, since
it's a holiday, to wish you all a happy, healthy
Val entine's day. Enjoy.

VWhat | did was, | was in bed the | ast coupl e of
weeks, and | just kept |ooking over and | ooking over the
papers. And | realized, that, in going over the papers
and everything that has been witten, there are certain
very key points that have never been nentioned, and |'d
like to bring themup for your consideration today.

Il wll start. 1'd like to talk about G eg
Wal | ace, the CPA. Greg was Appellant's accountant for
20 years. He filed his tax returns -- maybe | onger than
that. G eg was the accountant for Flexiciser Inc. since
its inception. Geg was the representative during al
prior orders and hearings. And he spoke for Arthur,

Wi thout -- Arthur has no input in this at all. W wll
get that to that.

G eg was a one-percent owner of a nedical conpany
call ed Canel, which he owned with Dr. Sheldon. | think
they're in this building, by the way. And Dr. Shel don

Vi nsberg owned a very substantial portion of Canel. And

Kennedy Court Reporters, Inc.
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they sold Canel for $240 million in 2007.

Now, Greg -- when we first -- we're going to
| eave Greg for a nonent, and | want to go to Arthur
Kassel. If Arthur has a quality -- and | knew hi m when
he owned the Beverly HIls Gun C ub, and when he was a
narcotics agent for the state. He is a very |oving man.
He was married to Tichi WI kerson for 20 years. She
owned t he Hol |l ywood Reporter. And when she canme down
with Parkinson's, he was totally devoted her to her. He
woul d be in the pool with her, walking wth her, and
when he saw this Flexiciser machine, which, it was crude
at the tinme -- when he saw it and used it with Tichi for
a year or two, it really started to hel p her
Par ki nson's. Unfortunately, at the end of the year, she
died. But Arthur had this phenonenal |ove, not for
Tichi, but for humanity. He wanted this conpany to go
on to help all people wth Parkinson's disease.

Now, the four years that Tichi -- that Arthur
owned this, 2004, 2005, 2006, and 2007, what did the
conpany do? Well, in 2004, it |ost $647,000. In 2005,
it lost $598,000. |In 2006, $943,000. 2007, $638, 000.
How nuch of those mllions of dollars of corporate
| osses, did Arthur, as an owner, end up paying those
bills? How nuch of it was that he was able to deduct on

his tax returns? Zero. Do you know why zero? Because

Kennedy Court Reporters, Inc.
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his |l ongtime accountant kept his conpany as a C
corporation. And | don't think it takes nore than
sonebody a year out of college to know that if you want
to have a deduction froma C corporation at the

begi nning of the year, you convert it to an S. So
Arthur converted it. First year, second year, third
year, fourth year.

Let me cone to the year of sale. Al of a
sudden, Canel has a |ot of noney. And Arthur, or Geg
rather, has this conversation with the other owner of
Zinberg -- Dr. Zinberg. And he says to him "Wuld you
like to add this on to the conpany? W can bring the
machi nes on. W can do a |ot nore devel opnment with
them" And Doctor said, "That could be a great idea."

So what happened? G eg goes back to Arthur and
nmakes a bid, a paltry bid. But he makes a bid to buy
t he conpany for $100,000. And as soon as he got any, he
had to put in $50,000 down for working capital. The
sal e goes down. A few days later, Dr. Zinsberg says to
Geg, "I don't think it will be such a good inmge to
have all those people on wheelchairs on the exercise
floor. Cancel the deal." So a few days later --

JUDGE AKIN:. I'mso sorry to interrupt. Can | have
you nmove your mcrophone a little closer, just to nmake

sure we're picking up the sound for the recorder. M

Kennedy Court Reporters, Inc.
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apol ogies for interrupting you.
MR, LASKI: 1'lIl never been told |I'm so quiet

bef ore.

A few days later, they canceled the deal. Now,
you | ook. What does Arthur have to sell? He has
not hing. He has net operating | osses. What about the
patent for the Flexiciser nmachine? Wuo owns that? The
original inventor, Arthur, was such a terrible
busi nessman. He never had the patent bought or signed
over to the corporation, so he didn't even have that.

Now, why would Arthur take the conpany back?
Because Geg said to him "lI"mgoing to close it if you
don't take it back." And when he took it back, what do
you thi nk happened then? Well, in 2008, Arthur ran it
and lost a mllion 488. 1n 2009, he |lost $851,000. In
2010, a mllion 119. 2011, a mllion 154. 2012, a
mllion 248. 2013, $152,021. And 2014, $363, 024.
Needl ess to say, Arthur was not a businessman. He was
in love and trying to provide a product. He was
taken -- he wasn't even taken advantage of by G eg.

When the sale was made, when Greg nmade the offer
he had Dr. Zinsberg behind him And they had sonet hi ng
of value to take, to buy that equi pnment with. There's
not an argunent about it. That's what they canceled a

few days later. So at the tine that the sale was nade,

Kennedy Court Reporters, Inc.
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there actually was a sale nade for value. You don't
| ook at the second sale where he canceled it and say,
"Ch, the sale was not made for value.”

Vell, | think it's inportant to nention or
repeat, that the only thing the Franchi se Tax Board
heard during the audit, during the appeal, was from G eg
Wal | ace. They never heard from Arthur, which is normal.
He was his accountant. He knew everything that was gone
on his return. He was a representative during all the

prior orders and hearings. Geg was the | eadi ng person

involved in this case. |I'mnot pointing a finger, but I
think the finger points itself. Wth this, I'll wap it
up.

JUDGE AKIN. Okay. Thank you. And | take it that
concl udes your presentation for the tine being?

MR. LASKI: | think so, yes.

JUDGE AKIN. Okay. We'll cone back to you for
rebuttal after Franchise Tax Board. | just wanted to
make sure before | turn to ny co-panelists for
guesti ons.

MR. LASKI: Thank you.

JUDGE AKIN: Judge Gast, do you have any questions
for Appellant?

JUDGE AKIN: | do not have any questions. Thank

you.

Kennedy Court Reporters, Inc.
800. 231. 2682

14



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

JUDGE AKIN:  And Judge Hosey?

JUDGE AKIN:  No questions, but thank you.

JUDGE AKIN: Ckay. | do have one quick question.
| was wondering if you could clarify for nme when
M . Kassel repurchased Flexiciser fromM. \Wllace. |
know it happened sonetine early in 2008, | believe, but
| don't know that we have the date in the record.

MR. LASKI: | can't say for positive, but | think
it was just a matter of days. Dr. Zinsberg changed his
mnd and didn't want to be bothered with it. So they
had to sell, and they had to cancel the sale.

JUDGE AKIN. Okay. Thank you. That's ny only
gquestion for the tine being, so | think we are ready for
Franchi se Tax Board's presentation.

M. Hunter, you have 20 m nutes, and you nmay
begi n when you are ready.
PRESENTATI ON

MR. HUNTER: Sure. W won't need that, Lead Judge
Akin. Thank you for the tine.

My nane is David Hunter, and, again, | represent
t he respondent, Franchi se Tax Board. And this case
i nvolves a conplete and total |ack of substantiation.
Appel lant reported a 2.2 mllion-dollar loss on this
2007 incone tax return. And when audited, even until

the present day, Appellant remains unable to support his

Kennedy Court Reporters, Inc.
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claimtax basis in this transaction, as reported on that
return. The law is clear. Appellant nust support his
basis in this stock as clainmed. |If not, the taxing
authority can reduce the basis all the way down to zero.
As Appellant failed to support his reported tax basis,
Respondent correctly disallowed the reported |oss, and
his action shoul d be sustai ned.

Here's what happened: [In 2007, Appellant sold
comercial real estate |ocated in Hollywod, California,
and realized a gain of 7.5 mllion dollars on this
transaction. Appellant also owned the majority
interest -- ininterest, in a conpany called Flexiciser,
whi ch becane 83 percent interest towards the end of
2007. He sold his stock to his longtine accountant for
$100, 000, but he claimed a tax basis of $2.3 million in
the stock. And Respondent asked the Panel to provide
support for his claimto $2.3 nmonth mllion in the basis
in the stock. Wiy would he ever sell stock reporting
the basis of $2.3 mllion for the | ow price of $100, 000?
That was the question posed by Respondent, in order to
ascertain whether or not there was econom c substance to
this transaction.

First, Appellant clainmed that he purchased a
mllion dollars in stock from Fl exiciser. He argued

that he had equity in that anmount. But he coul d not
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show that he paid for the stock, or that he was even

i ssued said stock. W later received a stock
certificate for 2.1 mllion shares. He offered a

Fl exi ci ser stock | edgering, with handwitten notes and
entries. He also submtted checks that he wote to
Flexiciser; that is in Appellant's Exhibit 1. But these
checks do not correlate with the entries on the | edger.
A lot of the checks -- I'msorry, majority of the checks
have a nenmo line in the bottom which reads "Il oan,
payroll, or per agreenent, which does not reflect the
pur chase of shares of stock in the conpany.”

Appel l ant also failed to provide any stock
pur chase agreenents or corporate mnutes to tie these
checks to the paynent for his Flexiciser shares. So
there's a conplete and total |ack of substantiation on
this point, that being equity as basis.

Next, Appellant clainmed that he |oaned a little
bit over a mllion dollars to Flexiciser, but he
couldn't substantiate that he actually provided the
$1 million in cash as clainmed. The actual nunber is
1,065, 000. And he did not report receiving interest
fromthis alleged |oan fromthe conpany.

So recently, Appellant argued that the
shar ehol der | oan bal ance of 809,000, that's listed on

the tax year of 2007 return, that should be the basis
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for his stock in the conpany, because it's a line item
that's on a bal ance sheet. However, Appellant was not
the only shareholder in the conpany. And we don't have
information in terns of how nuch of that 809, 000 was a

| oan that was outstanding to Appellant as a sharehol der.
And there are no docunents to support the existence of
that loan. So, again, there's a conplete and total | ack
of substantiation on that point, that being the |oan,
that being this issue that we are di scussing on the
amount of $809, 000.

But in addition to the audit issues, Appellant
could not provide a valid business purpose for this
transaction, and the transaction |'mreferring to is the
sale of stock, with $2.3 mllion for $100, 000.

Appel I ant coul d not explain why he sold his stock to his
accountant for less than 4 cents a share, when just days
before, he said it was valued at 50 cents a share. That
represents a decrease of al nost 93 percent in

acqui sition value, with no material changes in the

busi ness operations of the conpany.

Al so, we've heard the term"paltry sum' this
nmorni ng. But Appellant could not show how he arrived at
$100, 000 as being fair market value for the stock or the
selling price of the stock when Flexiciser was still

operating for years. | nean, we have that it was
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operating until 2016, | believe. And the year issued
was 2007.

So Respondent properly found that this
transacti on | acked econom ¢ substance, because there was
no credi bl e busi ness purpose for this transaction. |t
wasn't |ike the conpany was worthl ess. W have
testi nmony here that another nedical conpany was
interested in the stock. | -- we don't have facts or an
explanation as to why Appellant did not sell the stock
to M. Zinberg directly -- why he had to work with his
| ongti ne account ant.

And | | ooked at an exhibit here. It is
Appellant's exhibit. It is a prospectus. And it's on
page 10. And that's also -- that's dated May 1st, 2008,
because you --

JUDGE AKIN:. |I'"mso sorry. Can you specify the
exhibit letter or nunber that it is?

MR. HUNTER: |'msorry, Lead Judge AKin.

JUDGE AKIN: Totally.

MR. HUNTER: Exhibit 10.

JUDGE AKIN:  Exhibit 10? Okay.

MR. HUNTER: |1'd have to -- because |I got ani mated.
But at Page 12 thereof, | understand it's a prospectus.
But you issue a prospectus if you believe that you have

sonething to sell that's worth value. And they were
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going to raise several mllion dollars for this conpany.
So again, if the position is, the taxpayer had sonething
sonething worth 2.3 mllion dollars, but sold it to his
| ongtime accountant for the Iow, |ow price of $100, 000
because he had no options, well, there were options in
the mnd of the taxpayer in the follow ng year. So,
again, sane tax year, earlier in the tax year, 7-point
mllion-dollar gain. Due to the -- resulting fromthe
di sposition of the sale of commercial real estate. And
at the end of the year, we have this transaction, which
gives way to this appeal. Respondent directly found
that this transaction | acked econom c suctions
substance. Al so, the audit issues have not been
addressed. So on this record, we believe that
Respondent's actions should be sustained. Thank you.

JUDGE AKIN. Ckay. Thank you. Let nme turn to ny
Panel .

Judge Gast, did you have any questions for

Franchi se Tax Board.

JUDCGE GAST: | had one question. So it's pretty
clear, unless I'mwong, that the conpany was | o0sing a
| ot of noney. So is it unreasonable to sell the conpany
for 100,000 in 2007? Your thoughts on that?

MR. HUNTER: Yes. CQur thoughts are -- yes if it's

| osing noney, it continued to operate, and it was still
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val uabl e, because -- well, again, it continued to
operate for years thereafter. So it wasn't worthl ess.
It wasn't |like he -- again, one argunent was Appell ant
made | oans to the conpany. Wll, he did not take a bad
debt deduction. There's no facts here that show that he
wote the whole thing off and said, "I'mwal ki ng awnay,
and |"'mgoing to take a bad debt deduction off ny
personal incone tax return.” No, he stuck with it. And
he had a rider. When he sold the stock for 2.1 mllion
shares to his long time accountant, there was a rider
that allowed himto repurchase said stock for
4.2 mllion dollars -- 4.2 mllion shares of the stock.
So if sonmething is worthl ess because the conpany is
hemorr hagi ng cash, it doesn't follow that to retain
strings on it, and then set yourself up to becone the
maj or shar ehol der once agai n.

JUDCGE GAST: Thank you. No further questions.

JUDGE AKIN: Can | ask just a clarifying question
on that? You said that when you sold it, that it had a
rider that allowed himto repurchase that? Ws that in
the sal es agreenment with -- between Appel |l ant,

M. Kassel, and the purchaser, Geg Wallace, or is

that -- is there sonething else you're relying on.
MR. HUNTER. |'mrelying on sonething else, Judge.
And forgive ne. | can take a break to to find it, but
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it was of a nore of a corporate docunent, where -- when
this transaction took place, Appellant was al so i ssued
the option to repurchase 4.2 mllion shares of the
st ock.

JUDGE AKIN: So directly fromthe corporation
t hen, is your understandi ng?

MR. HUNTER. Well, there was a rider on the stock
t hat was sol d.

JUDGE AKIN.  Okay. Thank you. Judge Hosey, did
you have any questions for Franchi se Tax Board?

JUDCGE HOSEY: No questions for ne. Thank you.

JUDGE AKIN. Okay. Looks like we don't have any
further questions for Franchi se Tax Board, so we are
ready for Appellant's rebuttal or closing. W've
allotted five mnutes, but you also didn't use all of
your time fromyour initial presentation, so if you do
need a little nore tinme, that should be just fine. So
you may begi n when you're ready.

MR LASKI: M. Hunter --

JUDGE AKIN:  Sorry, can | have you turn on your
m cr ophone and make sure it's cl ose.

MR. LASKI: Hello. Hello.

JUDGE AKIN:. | think that's --

MR LASKI: Hello.

JUDGE AKIN: That's totally better. Thank you.
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CLOSI NG ARGUMENT
MR. LASKI: Okay. Wen you |ook at the operating
results |I gave you, from 2008, when he was required to
take the property and corporation back, all he did was
have net operating | osses of eight-and-a-half mllion

dollars. They own nothing. They did not own the

Flexiciser. It had no value. The only val ue Flexiciser
could have had was if Dr. -- whatever his nane
was -- Dr. Zinberg would have gone through with the

deal, they woul d have put Flexiciser on the floor. That
woul d have been a savior for it.

| hate to say, but Arthur would have suffered al
the losses. And | can't carry back that far. But this
is the nost hopeless -- this is |ike |ooking at the
Titanic and saying, "My God, where are we going to take
it next?" This conpany was dead. The only life this
conpany had was the hope that Dr. Zinsberg would buy.
When he made the offer, that nade the sale legitinmate.
He put in a legit amount to put the Flexiciser on the
floor. Until he changed it, it had died again.

By the way, who did the Franchise Tax Board talk
to strictly during the audit, during the hearing, during
everything? They never once spoke to Arthur. Arthur,
you could put anything in front of his nose, and he'd

sign it. He's not a businessman. The last | saw, he
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was chief of security at a nmental institution. Arthur
al ways works for the state. He just, out of |ove, he
wanted to see this conpany go. And he went through his
entire anmount of noney. And his accountant that should
have watched over for him did not watch over for him
but saw that he went through every penny he had and did
not even give a deduction that he woul d have been
entitled to.

And then, if you're going to take Geg Wall ace's
word on anything, | don't know what to tell you. |
nmean, you can see the man was -- | hate to say it.
Everybody in this case is related to ne. Geg Will ace
was, when | was in the master's programteaching i ncone
tax of estates and beneficiaries, he was in the cl ass.
Teechee W/ ki nson (phonetic) had soneone working for her
back in the early 2000s. He got nme to be her
accountant. | got to know everybody a little bit. But
| didn't know that Greg woul d make up such stories. And
it just shocks nme that he handles the entire audit. And
| hear what's being said, and it's not true. Maybe you
just have to be determ ned that way at the next |evel.
It's not fair that Arthur suffers like this.

| have conpl et ed.

MR. GLASS: One nore thing to add. The cost

basis --
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JUDGE AKIN: Could I just have you nobve your
m cr ophone cl ose up.

MR GLASS: On, sure.

JUDGE AKIN: Yeah, so --

MR GLASS: Sure.

JUDGE AKIN: There we go.

MR. GLASS. Sure. One nore thing to add about the
cost basis. W did provide checks and wire transfers
that was in our Exhibit 1 to our prehearing conference
statenent, which references our prior briefs, where a
| ot of checks and wire transfer docunentation was
provi ded.

JUDGE AKIN. Thank you. GCkay. Does that concl ude
your cl osing?

MR. LASKI: Yes. It does, Your Honor. Thank you.

JUDGE AKIN. Ckay. And let ne quickly turn to ny
Panel again to see if they have any final questions for
ei ther party.

Judge Gast?

MR. LASKI: No questions. Thank you.

JUDGE AKI N Judge Hosey?

JUDCGE HOSEY: No questions either. Thank you.

JUDGE AKIN: Ckay. | was going to turn to
M. Hunter. Yeah, | believe you were | ooking for maybe

t he docunent you referenced?
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MR. HUNTER: Yes, Lead Judge AKin.
CLCSI NG ARGUNVENT

MR. HUNTER: And just for clarity, | found that I
was referring to -- on page 2 of Exhibit D, to
Respondent's opening briefs, so it should remain -- yes.
And, again, what | was saying was that Panel had 2.1
mllion shares, and these were the shares that were sold
to his accountant, but also with a rider and an option
to repurchase double that at 50 cents a share, with a
five-year term So, again, they were valued at 50 cents
a share. This is Novenber; sold at 4 cents a share in
Decenber. So that correlates with that part of the
argunent .

Al so, these 2.1 mllion shares were issued in

order to cancel a debt of $1, 065,0000. But we
don't -- we didn't have substantiation for that. There
were sone checks and exhibits in one, but, again, these

checks had different connotations on the neno |ines, so

they weren't accepted. But I'msorry. | just wanted to
tie that up for you, Judge. | felt that | owed you
t hat .

JUDGE AKIN: Ckay. Thank you. Let ne just check
wi th Appellants, because | always like to give the
Appel lants the last word. Did you want to respond?

111
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CLOSI NG ARGUMENT (conti nued)

MR LASKI: [|'d like to know who drew t hat
docunent. Arthur worked for the conpany fromthe very
begi nning. The CEOQO he lost a mllion-seven |lawsuit for
raud, and the attorney for the conpany got fired and had
to get back all this stock. So it was one of those two
or Arthur, or Greg, rather, that wote that docunent.
| f you could lose $10 mllion and not have a penny left,
you have to be a hell of a salesnman to sell that
conpany. That's it.

JUDGE AKIN. Ckay. Thank you. Any final questions
fromny Panel ?

kay. Looks like that's a no. Any
final -- anything fromeither of the parties before |
concl ude the hearing today.

MR. HUNTER: No, Judge.

MR. LASKI: No, Judge.

JUDGE AKIN: Ckay. Gve ne just one nonent.

kay. Wth that, we're ready to concl ude the
hearing. | want to thank both parties today for their
presentations and for their tinme. | knowit was a
little while getting to hearing on this one, so |
appreci ate everyone nmaking it here today. The Panel of
adm ni strative |law judges will neet and decide the case

based upon the argunents and the evidence in the record.
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W will issue a witten decision no |later than 100 days
fromtoday. The case is submtted and the record i s now
closed. This concludes this hearing. Qur next hearing
will reconvene at approximately 1:00 p.m Thank you,
everyone.

( HEARI NG CONCLUDES AT 10: 06 A. M)
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          1       CERRITOS, CALIFORNIA; TUESDAY, FEBRUARY 14, 2023



          2                          9:36 A.M.



          3                             -0-



          4   



          5        JUDGE AKIN:  We are opening the record in appeal of



          6   Kassel, OTA Case No. 18010965.  This matter is being



          7   held before the Office of Tax Appeals.  Today's date is



          8   Tuesday, February 14th, 2023, and the approximate time



          9   is 9:39 a.m.



         10          Again, my name is Judge Cheryl Akin, and I am the



         11   lead administrative law judge for this appeal.  With me



         12   today are Administrative Law Judges Sarah Hosey and



         13   Kenneth Gast.



         14          As a reminder, the Office of Tax Appeals is not a



         15   court.  It is an independent appeals body.  The office



         16   is staffed by tax expert and is -- tax experts -- and is



         17   independent of the state taxing agencies.  With that,



         18   let me please have the parties introduce themselves for



         19   the record.  If you could also spell your name for our



         20   stenographer, that would be appreciated.  And I'll start



         21   with Appellants.



         22        MR. LASKI:  Mortimer, M-O-R-T-I-M-E-R, Laski,



         23   L-A-S-K-I, attorney for the Appellant.



         24        MR. GLASS:  Anthony, A-N-T-H-O-N-Y, Glass,



         25   G-L-A-S-S, attorney for the Appellant.
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          1        JUDGE AKIN:  Okay.  Thank you.  And Franchise Tax



          2   Board?



          3        MR. HUNTER:  David Hunter, H-U-N-T-E-R, on behalf



          4   of FTB.  Good morning.



          5        JUDGE AKIN:  Okay.  Thank you.  As confirmed at the



          6   prehearing conference and in my minutes and orders that



          7   followed that conference, the issues to be decided in



          8   this appeal are, one, whether Appellants' reported sale



          9   of stock in Flexiciser Inc. during the 2007 tax year had



         10   economic substance beyond tax considerations; and, two,



         11   whether the Appellant is entitled to the reported



         12   capital loss in the amount of $2,228,000.



         13          The second issue includes sub-issues of whether



         14   Appellant has substantiated his reported basis in full



         15   or in part in Flexiciser, and whether Appellant is



         16   entitled to any loss or deduction during the 2007 tax



         17   year for loans or advances made to Flexiciser prior to



         18   the reported sale, which amounted to $809,900 -- sorry.



         19   $809,937 by the end of 2020 -- 2007.



         20          So, Mr. Laski, is this consistent with your



         21   understanding of the issues to be decided?



         22        MR. LASKI:  Yes.



         23        JUDGE AKIN:  And Mr. Hunter?



         24        MR. HUNTER:  Yes, Lead Judge Akin.



         25        JUDGE AKIN:  Thank you.  All right.  With that, I'd
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          1   like to move on to the evidence in this appeal.  I'll



          2   start with Appellant's exhibits.  I do have the document



          3   you submitted.  I'll get to that in just a moment.



          4          Before I do, at the prehearing conferencing, we



          5   noted that Appellant had 28 exhibits, labeled



          6   Appellant's Exhibits 1 through 28, which would be



          7   admitted into the evidence at the hearing today.  In



          8   preparing for the hearing, I did note that there was



          9   actually a 29th exhibit that was submitted with the



         10   prehearing conference statement.  It just was -- looks



         11   like it was omitted from the index.  So I just wanted to



         12   double check with Appellants and see if the intention



         13   was to have that admitted as well.



         14        MR. LASKI:  Yes, it was, Your Honor.



         15        JUDGE AKIN:  Okay.  And Franchise Tax Board, did



         16   you see that exhibit?  It's Exhibit 29.  It would have



         17   been the last two pages of the exhibits Appellants



         18   submitted with their prehearing conference statement.



         19   It is a letter that is dated January 11th, 2014, from



         20   Greg Wallace, CPA, to FTB's protest hearing officer.  It



         21   was also Appellant's Exhibit A with a reply brief.



         22        MR. HUNTER:  I thought I saw it before, Judge.  We



         23   have no objection.



         24        JUDGE AKIN:  Okay.  With that, then we will be



         25   admitting Appellant's Exhibits 1 through 29 without
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          1   objection.  And those are now admitted into the



          2   evidentiary record.



          3    (EXHIBITS 1 THROUGH 29 WERE ADMITTED INTO THE RECORD.)



          4        JUDGE AKIN:  Franchise Tax Board -- oh, let me back



          5   up.  With respect to the document that was provided this



          6   morning, Mr. Laski, could you clarify whether this is



          7   intended as a visual aid for your presentation today, or



          8   is it intended to be admitted as evidence?



          9        MR. LASKI:  It's primarily meant to be a visual



         10   aid, Your Honor.  It could be used as evidence, but it's



         11   no more than a summary of what's been written the last



         12   four years.



         13        JUDGE AKIN:  Okay.  And Franchise Tax Board, did



         14   you have any objections to the use of these documents as



         15   visual aids during the presentation today?



         16        MR. HUNTER:  I have no objection, Lead Judge Akin.



         17   As a matter of fact, I believe the last three pages



         18   we've already seen.  So no objection.



         19        JUDGE AKIN:  Agree.  Okay.  Thank you.  We will use



         20   that as a visual aid during the presentation today.  So



         21   thank you all for that.



         22          Franchise Tax Board, it looks like you had



         23   Exhibits A through I.  At the prehearing conference,



         24   Appellants did not have any objections to those



         25   exhibits.  So FTB's Exhibits A through I are now
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          1   admitted into the evidentiary record.



          2    (EXHIBITS A THROUGH I WERE ADMITTED INTO THE RECORD.)



          3        JUDGE AKIN:  And just checking, there are no



          4   additional exhibits from either party?



          5        MR. LASKI:  No, Your Honor.



          6        MR. HUNTER:  No, Judge.



          7        JUDGE AKIN:  Okay.  Thank you.  So last, before we



          8   jump into presentations, I was going to quickly go over



          9   the order of the proceedings today.  So Appellants will



         10   have their presentation first, and they have 25 minutes



         11   for that presentation.  Following Appellant's



         12   presentation, I will turn to my Panel to see if they



         13   have any questions for Appellant's representatives.



         14          After that, Franchise Tax Board will have time



         15   for their presentation, which has been estimated at 20



         16   minutes.  Following FTB's presentations, I will again



         17   turn to my Panel to allow any questions of Franchise Tax



         18   Board, after which, I will allow 5 minutes for



         19   Appellant's rebuttal or closing statement.



         20          Following that, I will have a final opportunity



         21   for questions that Panel may have for either party



         22   before concluding the hearing.  Any final questions



         23   before I move on to the presentations?



         24        MR. LASKI:  No, Your Honor.



         25        JUDGE AKIN:  Okay.  Well, then, I believe we're
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          1   ready for Appellant's presentation.  Mr. Laski and/or



          2   Mr. Glass, you have 25 minutes, and you may begin when



          3   you're ready.



          4                         PRESENTATION



          5        MR. LASKI:  Okay.  I think it's appropriate, since



          6   it's a holiday, to wish you all a happy, healthy



          7   Valentine's day.  Enjoy.



          8          What I did was, I was in bed the last couple of



          9   weeks, and I just kept looking over and looking over the



         10   papers.  And I realized, that, in going over the papers



         11   and everything that has been written, there are certain



         12   very key points that have never been mentioned, and I'd



         13   like to bring them up for your consideration today.



         14          I will start.  I'd like to talk about Greg



         15   Wallace, the CPA.  Greg was Appellant's accountant for



         16   20 years.  He filed his tax returns -- maybe longer than



         17   that.  Greg was the accountant for Flexiciser Inc. since



         18   its inception.  Greg was the representative during all



         19   prior orders and hearings.  And he spoke for Arthur,



         20   without -- Arthur has no input in this at all.  We will



         21   get that to that.



         22          Greg was a one-percent owner of a medical company



         23   called Camel, which he owned with Dr. Sheldon.  I think



         24   they're in this building, by the way.  And Dr. Sheldon



         25   Vinsberg owned a very substantial portion of Camel.  And
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          1   they sold Camel for $240 million in 2007.



          2          Now, Greg -- when we first -- we're going to



          3   leave Greg for a moment, and I want to go to Arthur



          4   Kassel. If Arthur has a quality -- and I knew him when



          5   he owned the Beverly Hills Gun Club, and when he was a



          6   narcotics agent for the state.  He is a very loving man.



          7   He was married to Tichi Wilkerson for 20 years.  She



          8   owned the Hollywood Reporter.  And when she came down



          9   with Parkinson's, he was totally devoted her to her.  He



         10   would be in the pool with her, walking with her, and



         11   when he saw this Flexiciser machine, which, it was crude



         12   at the time -- when he saw it and used it with Tichi for



         13   a year or two, it really started to help her



         14   Parkinson's.  Unfortunately, at the end of the year, she



         15   died.  But Arthur had this phenomenal love, not for



         16   Tichi, but for humanity.  He wanted this company to go



         17   on to help all people with Parkinson's disease.



         18          Now, the four years that Tichi -- that Arthur



         19   owned this, 2004, 2005, 2006, and 2007, what did the



         20   company do?  Well, in 2004, it lost $647,000.  In 2005,



         21   it lost $598,000.  In 2006, $943,000.  2007, $638,000.



         22   How much of those millions of dollars of corporate



         23   losses, did Arthur, as an owner, end up paying those



         24   bills?  How much of it was that he was able to deduct on



         25   his tax returns?  Zero.  Do you know why zero?  Because
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          1   his longtime accountant kept his company as a C



          2   corporation.  And I don't think it takes more than



          3   somebody a year out of college to know that if you want



          4   to have a deduction from a C corporation at the



          5   beginning of the year, you convert it to an S.  So



          6   Arthur converted it.  First year, second year, third



          7   year, fourth year.



          8          Let me come to the year of sale.  All of a



          9   sudden, Camel has a lot of money.  And Arthur, or Greg



         10   rather, has this conversation with the other owner of



         11   Zinberg -- Dr. Zinberg.  And he says to him, "Would you



         12   like to add this on to the company?  We can bring the



         13   machines on.  We can do a lot more development with



         14   them."  And Doctor said, "That could be a great idea."



         15          So what happened?  Greg goes back to Arthur and



         16   makes a bid, a paltry bid.  But he makes a bid to buy



         17   the company for $100,000.  And as soon as he got any, he



         18   had to put in $50,000 down for working capital.  The



         19   sale goes down.  A few days later, Dr. Zinsberg says to



         20   Greg, "I don't think it will be such a good image to



         21   have all those people on wheelchairs on the exercise



         22   floor.  Cancel the deal."  So a few days later --



         23        JUDGE AKIN:  I'm so sorry to interrupt.  Can I have



         24   you move your microphone a little closer, just to make



         25   sure we're picking up the sound for the recorder.  My
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          1   apologies for interrupting you.



          2        MR. LASKI:  I'll never been told I'm so quiet



          3   before.



          4          A few days later, they canceled the deal.  Now,



          5   you look.  What does Arthur have to sell?  He has



          6   nothing.  He has net operating losses.  What about the



          7   patent for the Flexiciser machine?  Who owns that?  The



          8   original inventor, Arthur, was such a terrible



          9   businessman.  He never had the patent bought or signed



         10   over to the corporation, so he didn't even have that.



         11          Now, why would Arthur take the company back?



         12   Because Greg said to him, "I'm going to close it if you



         13   don't take it back."  And when he took it back, what do



         14   you think happened then?  Well, in 2008, Arthur ran it



         15   and lost a million 488.  In 2009, he lost $851,000.  In



         16   2010, a million 119.  2011, a million 154.  2012, a



         17   million 248.  2013, $152,021.  And 2014, $363,024.



         18   Needless to say, Arthur was not a businessman.  He was



         19   in love and trying to provide a product.  He was



         20   taken -- he wasn't even taken advantage of by Greg.



         21          When the sale was made, when Greg made the offer,



         22   he had Dr. Zinsberg behind him.  And they had something



         23   of value to take, to buy that equipment with.  There's



         24   not an argument about it.  That's what they canceled a



         25   few days later.  So at the time that the sale was made,
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          1   there actually was a sale made for value.  You don't



          2   look at the second sale where he canceled it and say,



          3   "Oh, the sale was not made for value."



          4          Well, I think it's important to mention or



          5   repeat, that the only thing the Franchise Tax Board



          6   heard during the audit, during the appeal, was from Greg



          7   Wallace.  They never heard from Arthur, which is normal.



          8   He was his accountant.  He knew everything that was gone



          9   on his return.  He was a representative during all the



         10   prior orders and hearings.  Greg was the leading person



         11   involved in this case.  I'm not pointing a finger, but I



         12   think the finger points itself.  With this, I'll wrap it



         13   up.



         14        JUDGE AKIN:  Okay.  Thank you.  And I take it that



         15   concludes your presentation for the time being?



         16        MR. LASKI:  I think so, yes.



         17        JUDGE AKIN:  Okay.  We'll come back to you for



         18   rebuttal after Franchise Tax Board.  I just wanted to



         19   make sure before I turn to my co-panelists for



         20   questions.



         21        MR. LASKI:  Thank you.



         22        JUDGE AKIN:  Judge Gast, do you have any questions



         23   for Appellant?



         24        JUDGE AKIN:  I do not have any questions.  Thank



         25   you.
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          1        JUDGE AKIN:  And Judge Hosey?



          2        JUDGE AKIN:  No questions, but thank you.



          3        JUDGE AKIN:  Okay.  I do have one quick question.



          4   I was wondering if you could clarify for me when



          5   Mr. Kassel repurchased Flexiciser from Mr. Wallace.  I



          6   know it happened sometime early in 2008, I believe, but



          7   I don't know that we have the date in the record.



          8        MR. LASKI:  I can't say for positive, but I think



          9   it was just a matter of days.  Dr. Zinsberg changed his



         10   mind and didn't want to be bothered with it.  So they



         11   had to sell, and they had to cancel the sale.



         12        JUDGE AKIN:  Okay.  Thank you.  That's my only



         13   question for the time being, so I think we are ready for



         14   Franchise Tax Board's presentation.



         15          Mr. Hunter, you have 20 minutes, and you may



         16   begin when you are ready.



         17                         PRESENTATION



         18        MR. HUNTER:  Sure.  We won't need that, Lead Judge



         19   Akin.  Thank you for the time.



         20          My name is David Hunter, and, again, I represent



         21   the respondent, Franchise Tax Board.  And this case



         22   involves a complete and total lack of substantiation.



         23   Appellant reported a 2.2 million-dollar loss on this



         24   2007 income tax return.  And when audited, even until



         25   the present day, Appellant remains unable to support his
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          1   claim tax basis in this transaction, as reported on that



          2   return.  The law is clear.  Appellant must support his



          3   basis in this stock as claimed.  If not, the taxing



          4   authority can reduce the basis all the way down to zero.



          5   As Appellant failed to support his reported tax basis,



          6   Respondent correctly disallowed the reported loss, and



          7   his action should be sustained.



          8          Here's what happened:  In 2007, Appellant sold



          9   commercial real estate located in Hollywood, California,



         10   and realized a gain of 7.5 million dollars on this



         11   transaction.  Appellant also owned the majority



         12   interest -- in interest, in a company called Flexiciser,



         13   which became 83 percent interest towards the end of



         14   2007.  He sold his stock to his longtime accountant for



         15   $100,000, but he claimed a tax basis of $2.3 million in



         16   the stock.  And Respondent asked the Panel to provide



         17   support for his claim to $2.3 month million in the basis



         18   in the stock.  Why would he ever sell stock reporting



         19   the basis of $2.3 million for the low price of $100,000?



         20   That was the question posed by Respondent, in order to



         21   ascertain whether or not there was economic substance to



         22   this transaction.



         23          First, Appellant claimed that he purchased a



         24   million dollars in stock from Flexiciser.  He argued



         25   that he had equity in that amount.  But he could not
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          1   show that he paid for the stock, or that he was even



          2   issued said stock.  We later received a stock



          3   certificate for 2.1 million shares.  He offered a



          4   Flexiciser stock ledgering, with handwritten notes and



          5   entries.  He also submitted checks that he wrote to



          6   Flexiciser; that is in Appellant's Exhibit 1.  But these



          7   checks do not correlate with the entries on the ledger.



          8   A lot of the checks -- I'm sorry, majority of the checks



          9   have a memo line in the bottom, which reads "loan,



         10   payroll, or per agreement, which does not reflect the



         11   purchase of shares of stock in the company."



         12          Appellant also failed to provide any stock



         13   purchase agreements or corporate minutes to tie these



         14   checks to the payment for his Flexiciser shares.  So



         15   there's a complete and total lack of substantiation on



         16   this point, that being equity as basis.



         17          Next, Appellant claimed that he loaned a little



         18   bit over a million dollars to Flexiciser, but he



         19   couldn't substantiate that he actually provided the



         20   $1 million in cash as claimed.  The actual number is



         21   1,065,000.  And he did not report receiving interest



         22   from this alleged loan from the company.



         23          So recently, Appellant argued that the



         24   shareholder loan balance of 809,000, that's listed on



         25   the tax year of 2007 return, that should be the basis







�

                                                                       18







          1   for his stock in the company, because it's a line item



          2   that's on a balance sheet.  However, Appellant was not



          3   the only shareholder in the company.  And we don't have



          4   information in terms of how much of that 809,000 was a



          5   loan that was outstanding to Appellant as a shareholder.



          6   And there are no documents to support the existence of



          7   that loan.  So, again, there's a complete and total lack



          8   of substantiation on that point, that being the loan,



          9   that being this issue that we are discussing on the



         10   amount of $809,000.



         11          But in addition to the audit issues, Appellant



         12   could not provide a valid business purpose for this



         13   transaction, and the transaction I'm referring to is the



         14   sale of stock, with $2.3 million for $100,000.



         15   Appellant could not explain why he sold his stock to his



         16   accountant for less than 4 cents a share, when just days



         17   before, he said it was valued at 50 cents a share.  That



         18   represents a decrease of almost 93 percent in



         19   acquisition value, with no material changes in the



         20   business operations of the company.



         21          Also, we've heard the term "paltry sum" this



         22   morning.  But Appellant could not show how he arrived at



         23   $100,000 as being fair market value for the stock or the



         24   selling price of the stock when Flexiciser was still



         25   operating for years.  I mean, we have that it was
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          1   operating until 2016, I believe.  And the year issued



          2   was 2007.



          3          So Respondent properly found that this



          4   transaction lacked economic substance, because there was



          5   no credible business purpose for this transaction.  It



          6   wasn't like the company was worthless.  We have



          7   testimony here that another medical company was



          8   interested in the stock.  I -- we don't have facts or an



          9   explanation as to why Appellant did not sell the stock



         10   to Mr. Zinberg directly -- why he had to work with his



         11   longtime accountant.



         12          And I looked at an exhibit here.  It is



         13   Appellant's exhibit.  It is a prospectus.  And it's on



         14   page 10.  And that's also -- that's dated May 1st, 2008,



         15   because you --



         16        JUDGE AKIN:  I'm so sorry.  Can you specify the



         17   exhibit letter or number that it is?



         18        MR. HUNTER:  I'm sorry, Lead Judge Akin.



         19        JUDGE AKIN:  Totally.



         20        MR. HUNTER:  Exhibit 10.



         21        JUDGE AKIN:  Exhibit 10?  Okay.



         22        MR. HUNTER:  I'd have to -- because I got animated.



         23   But at Page 12 thereof, I understand it's a prospectus.



         24   But you issue a prospectus if you believe that you have



         25   something to sell that's worth value.  And they were
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          1   going to raise several million dollars for this company.



          2   So again, if the position is, the taxpayer had something



          3   something worth 2.3 million dollars, but sold it to his



          4   longtime accountant for the low, low price of $100,000



          5   because he had no options, well, there were options in



          6   the mind of the taxpayer in the following year.  So,



          7   again, same tax year, earlier in the tax year, 7-point



          8   million-dollar gain.  Due to the -- resulting from the



          9   disposition of the sale of commercial real estate.  And



         10   at the end of the year, we have this transaction, which



         11   gives way to this appeal.  Respondent directly found



         12   that this transaction lacked economic suctions



         13   substance.  Also, the audit issues have not been



         14   addressed.  So on this record, we believe that



         15   Respondent's actions should be sustained.  Thank you.



         16        JUDGE AKIN:  Okay.  Thank you.  Let me turn to my



         17   Panel.



         18          Judge Gast, did you have any questions for



         19   Franchise Tax Board.



         20        JUDGE GAST:  I had one question.  So it's pretty



         21   clear, unless I'm wrong, that the company was losing a



         22   lot of money.  So is it unreasonable to sell the company



         23   for 100,000 in 2007?  Your thoughts on that?



         24        MR. HUNTER:  Yes.  Our thoughts are -- yes if it's



         25   losing money, it continued to operate, and it was still
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          1   valuable, because -- well, again, it continued to



          2   operate for years thereafter.  So it wasn't worthless.



          3   It wasn't like he -- again, one argument was Appellant



          4   made loans to the company.  Well, he did not take a bad



          5   debt deduction.  There's no facts here that show that he



          6   wrote the whole thing off and said, "I'm walking away,



          7   and I'm going to take a bad debt deduction off my



          8   personal income tax return."  No, he stuck with it.  And



          9   he had a rider.  When he sold the stock for 2.1 million



         10   shares to his long time accountant, there was a rider



         11   that allowed him to repurchase said stock for



         12   4.2 million dollars -- 4.2 million shares of the stock.



         13   So if something is worthless because the company is



         14   hemmorrhaging cash, it doesn't follow that to retain



         15   strings on it, and then set yourself up to become the



         16   major shareholder once again.



         17        JUDGE GAST:  Thank you.  No further questions.



         18        JUDGE AKIN:  Can I ask just a clarifying question



         19   on that?  You said that when you sold it, that it had a



         20   rider that allowed him to repurchase that?  Was that in



         21   the sales agreement with -- between Appellant,



         22   Mr. Kassel, and the purchaser, Greg Wallace, or is



         23   that -- is there something else you're relying on.



         24        MR. HUNTER:  I'm relying on something else, Judge.



         25   And forgive me.  I can take a break to to find it, but
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          1   it was of a more of a corporate document, where -- when



          2   this transaction took place, Appellant was also issued



          3   the option to repurchase 4.2 million shares of the



          4   stock.



          5        JUDGE AKIN:  So directly from the corporation,



          6   then, is your understanding?



          7        MR. HUNTER:  Well, there was a rider on the stock



          8   that was sold.



          9        JUDGE AKIN:  Okay.  Thank you.  Judge Hosey, did



         10   you have any questions for Franchise Tax Board?



         11        JUDGE HOSEY:  No questions for me.  Thank you.



         12        JUDGE AKIN:  Okay.  Looks like we don't have any



         13   further questions for Franchise Tax Board, so we are



         14   ready for Appellant's rebuttal or closing.  We've



         15   allotted five minutes, but you also didn't use all of



         16   your time from your initial presentation, so if you do



         17   need a little more time, that should be just fine.  So



         18   you may begin when you're ready.



         19        MR. LASKI:  Mr. Hunter --



         20        JUDGE AKIN:  Sorry, can I have you turn on your



         21   microphone and make sure it's close.



         22        MR. LASKI:  Hello.  Hello.



         23        JUDGE AKIN:  I think that's --



         24        MR. LASKI:  Hello.



         25        JUDGE AKIN:  That's totally better.  Thank you.
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          1                       CLOSING ARGUMENT



          2        MR. LASKI:  Okay.  When you look at the operating



          3   results I gave you, from 2008, when he was required to



          4   take the property and corporation back, all he did was



          5   have net operating losses of eight-and-a-half million



          6   dollars.  They own nothing.  They did not own the



          7   Flexiciser.  It had no value.  The only value Flexiciser



          8   could have had was if Dr. -- whatever his name



          9   was -- Dr. Zinberg would have gone through with the



         10   deal, they would have put Flexiciser on the floor.  That



         11   would have been a savior for it.



         12          I hate to say, but Arthur would have suffered all



         13   the losses.  And I can't carry back that far.  But this



         14   is the most hopeless -- this is like looking at the



         15   Titanic and saying, "My God, where are we going to take



         16   it next?"  This company was dead.  The only life this



         17   company had was the hope that Dr. Zinsberg would buy.



         18   When he made the offer, that made the sale legitimate.



         19   He put in a legit amount to put the Flexiciser on the



         20   floor.  Until he changed it, it had died again.



         21          By the way, who did the Franchise Tax Board talk



         22   to strictly during the audit, during the hearing, during



         23   everything?  They never once spoke to Arthur.  Arthur,



         24   you could put anything in front of his nose, and he'd



         25   sign it.  He's not a businessman.  The last I saw, he
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          1   was chief of security at a mental institution.  Arthur



          2   always works for the state.  He just, out of love, he



          3   wanted to see this company go.  And he went through his



          4   entire amount of money.  And his accountant that should



          5   have watched over for him, did not watch over for him,



          6   but saw that he went through every penny he had and did



          7   not even give a deduction that he would have been



          8   entitled to.



          9          And then, if you're going to take Greg Wallace's



         10   word on anything, I don't know what to tell you.  I



         11   mean, you can see the man was -- I hate to say it.



         12   Everybody in this case is related to me.  Greg Wallace



         13   was, when I was in the master's program teaching income



         14   tax of estates and beneficiaries, he was in the class.



         15   Teechee Wilkinson (phonetic) had someone working for her



         16   back in the early 2000s.  He got me to be her



         17   accountant.  I got to know everybody a little bit.  But



         18   I didn't know that Greg would make up such stories.  And



         19   it just shocks me that he handles the entire audit.  And



         20   I hear what's being said, and it's not true.  Maybe you



         21   just have to be determined that way at the next level.



         22   It's not fair that Arthur suffers like this.



         23          I have completed.



         24        MR. GLASS:  One more thing to add.  The cost



         25   basis --
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          1        JUDGE AKIN:  Could I just have you move your



          2   microphone close up.



          3        MR. GLASS:  Oh, sure.



          4        JUDGE AKIN:  Yeah, so --



          5        MR. GLASS:  Sure.



          6        JUDGE AKIN:  There we go.



          7        MR. GLASS:  Sure.  One more thing to add about the



          8   cost basis.  We did provide checks and wire transfers



          9   that was in our Exhibit 1 to our prehearing conference



         10   statement, which references our prior briefs, where a



         11   lot of checks and wire transfer documentation was



         12   provided.



         13        JUDGE AKIN:  Thank you.  Okay.  Does that conclude



         14   your closing?



         15        MR. LASKI:  Yes.  It does, Your Honor.  Thank you.



         16        JUDGE AKIN:  Okay.  And let me quickly turn to my



         17   Panel again to see if they have any final questions for



         18   either party.



         19          Judge Gast?



         20        MR. LASKI:  No questions.  Thank you.



         21        JUDGE AKIN:  Judge Hosey?



         22        JUDGE HOSEY:  No questions either.  Thank you.



         23        JUDGE AKIN:  Okay.  I was going to turn to



         24   Mr. Hunter.  Yeah, I believe you were looking for maybe



         25   the document you referenced?
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          1        MR. HUNTER:  Yes, Lead Judge Akin.



          2                       CLOSING ARGUMENT



          3        MR. HUNTER:  And just for clarity, I found that I



          4   was referring to -- on page 2 of Exhibit D, to



          5   Respondent's opening briefs, so it should remain -- yes.



          6   And, again, what I was saying was that Panel had 2.1



          7   million shares, and these were the shares that were sold



          8   to his accountant, but also with a rider and an option



          9   to repurchase double that at 50 cents a share, with a



         10   five-year term.  So, again, they were valued at 50 cents



         11   a share.  This is November; sold at 4 cents a share in



         12   December.  So that correlates with that part of the



         13   argument.



         14          Also, these 2.1 million shares were issued in



         15   order to cancel a debt of $1,065,0000.  But we



         16   don't -- we didn't have substantiation for that.  There



         17   were some checks and exhibits in one, but, again, these



         18   checks had different connotations on the memo lines, so



         19   they weren't accepted.  But I'm sorry.  I just wanted to



         20   tie that up for you, Judge.  I felt that I owed you



         21   that.



         22        JUDGE AKIN:  Okay.  Thank you.  Let me just check



         23   with Appellants, because I always like to give the



         24   Appellants the last word.  Did you want to respond?



         25   ///
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          1                 CLOSING ARGUMENT (continued)



          2        MR. LASKI:  I'd like to know who drew that



          3   document.  Arthur worked for the company from the very



          4   beginning.  The CEO, he lost a million-seven lawsuit for



          5   raud, and the attorney for the company got fired and had



          6   to get back all this stock.  So it was one of those two



          7   or Arthur, or Greg, rather, that wrote that document.



          8   If you could lose $10 million and not have a penny left,



          9   you have to be a hell of a salesman to sell that



         10   company.  That's it.



         11        JUDGE AKIN:  Okay.  Thank you.  Any final questions



         12   from my Panel?



         13          Okay.  Looks like that's a no.  Any



         14   final -- anything from either of the parties before I



         15   conclude the hearing today.



         16        MR. HUNTER:  No, Judge.



         17        MR. LASKI:  No, Judge.



         18        JUDGE AKIN:  Okay.  Give me just one moment.



         19          Okay.  With that, we're ready to conclude the



         20   hearing.  I want to thank both parties today for their



         21   presentations and for their time.  I know it was a



         22   little while getting to hearing on this one, so I



         23   appreciate everyone making it here today.  The Panel of



         24   administrative law judges will meet and decide the case



         25   based upon the arguments and the evidence in the record.
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          1   We will issue a written decision no later than 100 days



          2   from today.  The case is submitted and the record is now



          3   closed.  This concludes this hearing.  Our next hearing



          4   will reconvene at approximately 1:00 p.m.  Thank you,



          5   everyone.



          6              (HEARING CONCLUDES AT 10:06 A.M.)
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